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followed.        300 

12  M.  L.,  J.  B.  103 

approved.  88 

I.  L.  B.,  17  B.  662 

approved.        287 

I.  L.  B.,  7  A.  42 

followed.        300 

I.  L.  B.,  13  M.866 

approved.        367 

I.L.B.,9C.  482 

referred  to.        497 

I.  L.  B.,  19  C.  699 

followed.        479 

I.  L.  B.,  24  M.  560 

followed.        484 

I.  L.  B.,20C.  884 

followed.        146 

L.  B.,  28  I.  A.  100 

explained.        336 

I.  L.  B.,  26  M.  678 
considered  and 

explained.        398 

I.  L.  B,  200  79. 

explained.  489,448 
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I.  L.  B.,  25  M.  529 

followed.        237 

I.  L.B.,  140,809 

dissented  from.  88 

I.  L.  B.,  26  M.  366 

followed.        484 

1.  L.  B.,  13  M.  319 

referred  to.        248 
I.  L.  B.,  6  M.  76 

referred  to.        341 
I.  L.  B.,  24  M.  185 

followed.        237 
I.  L.  B.  22  B.  996 

referred  to.        318 
I.  L.  B.,  17  A.  284 

followed.        445 
8  A.  C.  474 
followed.        217 

I.  L.B.,27C.  34 

followed.        237 
1.  L  B,  12  C.  67 

followed.  479 

I.  L.B.,9C.609 

followed.        479 
3  M.  H,  C.  B.,  181 

followed.        189 
T.  L.  B.,  25  C.  155 
considered  and 

explained.        308 
L.  B.  18, 1.  A.  78 

followed,  27 

I.  L.  B.,  5  M.  167 

followed.        146 
I.  L.  B.'  13  M.  504 

followed.        231 
I.  L.  B.,  15  M.  188 

referred  to.        341 
8  M.  H.  0.  B.  46 

followed.        311 
I.  L.  B.»  3  M.  114 

followed.       479 
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I.  L.  B.,  21  C,  21 

followed.        446 

I.  L.  B.,  26  C,  672 

dissented  from.        146 

}{u98erwanji  Merwanji   Panday  v.   Gordon  Stibha  I.  L.  B.  6  B.  266 

referred  to.  13 

Pestonjee  v.  Manockjee  ...  ...  ...  12  M.  I.  A.  112 

referred  to.        311 

Potts  v.Wa/rd  16  B.  B.  680 

referred  to.        311 

Puma  Chunder  Pal  Muhhtear;  in  the  matter  of    ...       I.  L.  B.,  27  C.  1023  65 

Quelin  v.  Moisson      ...            ...            ...          1  Knapp  266  referred  to.  287 

I.  L.  B.,  9  B.  452 

foUowed.  300 


Raghunatha  Gopal  v.  Nilu  Nathoji 

Rajah  Tassaduq  Basul  Khan  v.  Mantua  Chand 

Raja  Vurma  v,  Ravi  Vurma    ... 

Ramasami  v.  Venkatrama 

Ramasami  Aiyar  f.  Vythinathn  Aiyar     ... 

Ramasami  Pattnr  v.  Ghiivnan  Aaari 
Ram  Golam  Dohey  v.  Ayma  Begum 

Rangafiami  Pillai  v.  Krishna  Pillai 

RanganayaJea    Ammal    v.     K,     Venkata     Chella^ 
paihy  Nayudu        ...  .•• 

Ratnam  v.  Papa 

Rhodes  v.  High 

Sahapathi  Ohetty  v.  Narayanasami  Chetty 

Sardhe^  Lai  ▼•  Ambika  Pershad 

Sarkies  t.  Musswnat  Bandho  Baee 


L,  B.,  30  I.  A.  35 

distinguished.        389 

I.  L.  B.,  1  M.  236 

referred  to.        341 

L.  B.,  6  I.  A.  196 

referred  to.        318 

1.  L.  B.,  26  M.  760 

followed.        439 

l.L.  B.,24M.462 

followed.         217 

12  W.  B.  0.  B.  177 

foll<med.        268 

I.  L.  B.,  22  Ai.  259 

treated  as  ©▼erruled.        448 

I,L.B.,4M.828 

foUow«d.        292 

13  M.  L.  J.  B.,  292 

followed.        426 

2  B.  and  C.  845 

referred  to.        811 

I.  L.  B.,  26  M.  666 

referred  to.        497 

I.  L.  B.,  16  C.  621 

referred  to.        367 

1  N,  W.  P.  181 

f oUowed.       278 
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M.  L.  J.  E. 


1.  L.  K.,  25  M.  108 

followed. 

136 

1.  L.  R.,  U  M.  462 

uisMnrtoo  from. 

83 

1.  L.  R..  11  M.  452 

followed. 

83 

I.  L.  R.,  14  A.  273 

drasecied  from. 

83 

I.L.  R.,26B.487 

dissented  from. 

83 

I.  L.  R.,  25  M.  613 

foHowed. 

469 

I.  L.  R.,  12  A.  51 

followed. 

146 

L.  R.,  22  I.  A.  46 

referred  to. 

214 

7  Taunt  57  referred  to.        311 

1  Straiige's  N.  C.  78 

referred  to.        318 

r.  L.  R.r-l*!  M.  293 

referred  to.         210 

1.  L.  R.,  12  M.  168 

not  applicable.        225 

I.  L.  R.,  20  M.  299 

followed.  81 

I.  L.  R.,  5  M.  184 

followed.        181 

1.  L.  R.,  27  B.  357 

referred  to.        341 


Vijendra  Thirihasvmmi  v.  Sudhindra  Thirthatuami,         I.  L.  R.,  19  M. 

197  overruled. 


Vitla  Kamti  v.  Kalekara 
Zemindar  of  Tuni  v.  Bennayya., 


I.  L.  R.,  11  M.  163 

not  followed.        445 

I.  L.  R.,  22  M.  156 

followed.        300 


Cane  of  action,  meaning  oi.See  Civil  Procbddre  Code  (6). 
Certified  pnrcliaser,  •uit  againat-Scc  Civil  Procedueb  Code  (30). 
Ce88.ti»api«i^'^0li»ti»iqr  payment.-See  Tirupani  Cess. 
Cbarge  for  eoittrib«tiOT.-&6  Mabras  JteTwroii  Riccv«y  Act  (1). 
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C  harge  of  Tendor  when  lo8t.--£^  Tbanbfbb  of  Pbopsbtt  Act  (8). 

Cliarge  statutory  and  charge  eqnitable,  difference  between.— 

See  TBANsrEB  of  Pbopbbty  Act  (3). 

1.  Civil  Procedure  Code.  S.  2.— Order  rejecting  appeal  as  out  of  time— 
Decree—Second  appeal — Jitdgment  pronounced  by  Court  after  4  p.  m. — Coturt 
closed  for  Christmas — Application  for  copy  on  the  first  day  of  rc'opening — 
time  requisite  for  obtaining  copies — Computation  of  time. 

An  order  rejecting  an  appeal  as  being  presented  ont  of  time  is  a  decree, 
and  a  second  appeal  lies  to  the  High  Court  from  such  decree. 

Gulah  Bai  v.  Mangli  Loll,  I.  L.  R.,  7  A.  42.  Bagwnaiha  Oopal  v.  NUu 
Nathoji.  I.  L.  R.,  9  B  452,  Ganga  Das  Dey  v.  Ram  joy  Dey  I.  L.  R., 
12  C.  30;  Ayyanna  v.  Nagahushanam,  I.  L.  R.,  16  M.  286,  and  Zemin- 
dar of  Tuni  V.  Bennayya,  I.  L.  R.,  22  M.  166  followed. 

Where  judgment  was  pronounced  in  a  suit  at  4  p.  m.  on  the  last  day 
the  Court  sat  before  the  Christmas  holidays,  and  according  to  the 
pr  actice  of  the  Court  no  papers  would  be  received  after  4,  and 
application  was  made  for  copy  of  the  judgment  on  the  day  the 
Court  re-opened  for  the  first  time  after  Christmas. 

ifeW:— That  an  appeal  presented  within  90  days  after  deducting  the 
Christmas  holidays  when  no  application  could  have  been  presented 
was  iu  time,  and  that  the  appellant  was  entitled  to  a  deduction  of 
such  time  under  the  circumstances  as  being  time  requisite  for 
obtaning  copies  of  the  judgment. 

Saminatha  Aiyar  V.  Venkatasit^bha  Aiyar^26Jji.  51B...  ...  300 


Sb.  2y  414- Al,  562,  584  and  588,  CI. 

ZB—Rent  Recovery  Act  (VIII  of  1866,  Madras),  S,  09— Decision  of  Collec- 
tor in  summary  proceedings  under  Act— Judgmeni— Decree— Civil  Court 
— Remand  order. 

A  District  Judge  has  jurisdiction  under  S.  662,  C.  P.  C,  to  remand  a 
summary  suit  under  Act  VIII  of  1866  when  there  has  been  an 
appeal  from  the  decision  of  the  Sub-Collector  in  such  suit  and  hence 
an  appeal  will  lie  under  S.  688,  cl.  (28),  C.  P.  C.,  from  such  order 
of  remand. 

Veerasawmi  v.  Manager,  Pittapur  Estate,  26  M.  518  ...  .„     296 


S.  13— Hindu  Law— Adoption— Widcno    not 

joining — Stepmother — Heir    entitled  to  possession  suing  as    reversioner— 

Decree  declaring  plaintiff  as  reversioner — Res  judicata — Mistake  of  law 

Specific  Relief  Act  S.  42. 

A  suit  by  a  plaintiff  on  the  ground  that  the  defendant  being  only  a  step- 
mother was  not  the  heir  and  that  the  plaintiff  or  his  ancestor  was 
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the  heii-  ontitled  fco  poBsesaion  is  not  barred  under  S.  43,  C.  P.  C, 
by  the  fact  that  the  plaintiff  or  his  ancestor  brought  a  suit  against 
the  defendant  on  the  footing  that  she  held  a  widow's  estate  and 
that  he  as  next  reyersioner  was  entitled  to  set  aside  alienations 
made  by  the  widow  for  no  legal  necessity. 

A  decree  in  such  former  suit  declaring  that  the  plaintiff's  ancestor  was 
next  reversioner  and  was  entitled  to  succeed  to  certain  properties 
after  the  lifetime  of  the  widow  (t.  e.,  the  limited  owner)  operates  as 
res  judicata  and  debars  the  plaintiff  from  recovering  in  a  subsequent 
suit  the  same  properties  during  the  lifetime  of  the  widow  on  the 
ground  that  his  ancestor  was  the  heir  entitled  to  possession  in  pre- 
ference to  the  widow  in  the  absence  of  fraud  or  collusion. 

The  principle  of  re«  judicata  applies  notwithstanding  the  fact  that  a 
declaration  of  the  nature  mentioned  in  the  former  decree  ought  not 
to  have  been  passed  in  the  former  suit,  notwithstanding  that  the 
former  suit  should  have  been  dismissed  under  the  proviso  to  S.  42  of 
the  Specific  Belief  Act  on  the  ground  that  the  plaintiff  as  being  real 
heir  entitled  to  possession  failed  to  ask  for  possession,  and  notwith- 
standing that  the  former  suit  and  decree  may  have  been  the  result 
of  a  mistake  of  law. 

Kaveri  Ammal  Y,  BamieTf  2G  U.  104  ...  ...  ...    58 

S.  13,  Expln.   ll.^Be8  judicata— Suit  to 

set  aside  adoption  by  one  reversioner — Decision  how  far  binding  on  another 
— Limitation  Act,  Art  118 — Meaning  of  "becomes  knovm  to  Plaintiff" — 
Position  of  reversioner — Alternative  case'— Implied  adjudication. 

A  decision  in  a  suit  brought  by  one  reversioner  to  set  aside  an  adop- 
tion by  the  widow  or  to  declare  an  alienation  made  by  the  widow 
invalid  is  not  res  judicata  as  against  another  reversioner  and  does 
not  bind  such  reversioner. 

One  reversioner  does  not  claim  through  another. 

The  words  "  becomes  known  to  plaintiff "  in  Art.  J 18  of  the 
Schedule  to  the  Limitation  Act  must  be  understood  in  their  natural 
meaning  and  the  word  **  plaintiff*'  cannot  include  a  reversioner 
who  stands  in  the  same  grade  as  another  and  who  claim  as  heir  of 
the  last  male  owner  in  conmion  wil^  such  other. 

Bhagavanta  v.  SuTchi,  I.  L.  B.,  22  A,  38  followed  ;  and  A^yadorai  Pillai 
V.  8olai  Ammal,  I.  L.  B.,  24  M.  405  discussed. 

Where  a  widow  and  the  adopted  son  sued  as  co-plaintiffs  and  made 
their  claim  in  the  alternative,  the  defendants  in  such  a  suit  were 
not  bound  to  dispute  the  adoption  and  a  decision  in  favour  of  the 
adopted  son  was  not  such  an  adjudication  to  raise  an  estoppel  under 
S.  18,  Explanation  II. 

AdUaJcshmi  ▼.  Venkataramayya  ...  ...  ...  ...  ...    350 

2 


Digitized  by 


Google 


10 
Civil  Prooednre  Coi,^.— Continued. 

Page. 

5. •  S.  18,  Explanation  IX  and  43:— t/su- 

ffuctviMry  mortgage — ^o  covenant  to  pay — Firgt  suit  for  recovery  of  money 
hy  sale  dismissed — Second  suit  for  possession — Different  cause  of  action — 
Necessity  of  plaintiff  to  unite  all  causes  of  action — Res  judicata — Misjoin- 
der. 

Whore  a  usnf motuary  mortgagee  brought  a  suit  for  recovery  of  the 
mortgage  money  by  sale  of  the  mortgaged  property  impleading  his 
own  lessee  as  defendant  and  this  suit  was  dismissed  on  the  ground 
that  no  such  suit  would  lie,  a  second  suit  by  such  usufructuary 
mortgagee  for  recovery  of  possession  of  the  mortgaged  property 
was  barred  neither  by  S.  43,  C.  P.  C,  nor  by  the  rule  and  principle 
of  res- judicata  S.  13,  Explanation  II.   ' 

The  causes  of  action  in  the  two  suits  are  distinct  and  different  and 
neither  S.  43  nor  S.  18,  Explanation  II  will  apply  in  such  a  case. 

A  plaintiff  is  not  bound  to  make  every  cause  of  action  he  may  have  at 
the  date  of  the  first  suit  in  respect  of  the  property  then  litigated 
a  ground  of  attack. 

Explanation  II  to  S.  13  has  not  changed  the  law. 

Kameavxira  Pershad  v.  Bajkumari  Ruttun  Koer,  1.  L.  B.,  20  C.  79,  ex- 
plained. 

Arunachella  Chetty  v.  Meyyappa  Cheiiyy  I.  L.  R.,  21  M.  21,  dissented 
from. 

Ramasami  Aiyar  v.  Vythinatha  Aiyar,  I.  L.  B.,  26  M.  760,  S.  A.  No.  777 
of  1901  followed. 

If  a  plaintiff  in  addition  to  a  prayer  for  racovery  of  money  by  sale  of 
the  mortgaged  property  had  also  asked  for  possession,  there  would 
be  a  clear  case  of  misjoinder  or  causes  of  action. 

Veeranna  Pillai  v.  Muthukumaru  Asari     ...  ...  ...  ...     489 


-  Ss.  13,  Szplanation  II,  42  and  43  : 


Act  Vlll  of  1869,  8s.  2  omd  7 — Res  judicata — "  Cause  of  auction"  meaning 
of — "  Matter  directly  and  substantially  in  issue/*  meaning  of — **  Subject  in 
dispute,"  meaning  of— Suit  upon  specific  mortgage — Dismissal — Suit  upon 
tmotltar  mortgage, 

A  plaintiff  who  seeks  to  redeem  a  specific  mortgage  or  to  eject  on  a 
specific  lease  and  fails  on  such  suit  on  the  ground  that  the  mortgage 
or  lease  sued  on  is  not  proved  is  not  thereby  precluded  either  by 
reason  of  S.  48  or  explanation  II  to  S.  13  from  seeking  to  redeem  the 
property  comprised  in  the  former  suit  or  a  specific  portion  thereof 
from  another  specific  mortgage  or  to  eject  the  person  in  possession 
on  the  strength  of  his  title.  Kameswar  Persluid  v.  Rajkumari,  I.  L  Jl., 
20  C.  79,  ezplaiiied« 
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The  expression  **  subject  in  dispute"  in  S.  42  of  the  Oivil  Prooednre 
Code  does  not  connote  the  corpus  or  object'tnatter  of  a  claim  bat 
signifies  the  jwral  relation  between  the  parties  to  a  suit,  for  the 
determination  of  which  the  snit  is  brought,  t.  e,,  the  cause  of  action 
or  the  subject  matter  of  litigation  or  in  other  words  the  right 
which  one  party  claims  as  against  the  other  and  demands  the 
judgment  of  the  court. 

The  object  of  the  section  is  to  require  the  plaintiff  to  bring  forward  his 
whole  case  as  to  the  matter  of  litigation  on  the  question  of  right 
iuToWed  in  the  snit  and  not  to  require  him  to  unite  all  the  causes 
of  action  which  he  may  haye  against  the  defendant  in  respect  of 
the  corpus  or  object-matter  of  the  suit. 

The  penalty  for  non-compliance  with  S.  42  is  proTided  by  S.  43  and 

Ezpl.  II  to  S.  18. 
The  expression  **  matter  directly  and  substantially  in  issue  in"  S.  13, 

will  include  not  only  the  cause  of  action  on  which  the  suit  is  based 

but  also  all  matters  which  are,  or  ought  to  be,  put  in  issue  for  the 

determination  of  the  cause  of  action. 

Ss.  13  and  43,  C.  P.  C,  are  not  exhaustive  of  the  law  of  rea-judicata 
and  this  law  has  been  the  same  under  both  the  old  and  new  Codes 
and  is  the  same  as  the  English  Law. 

The  absence  in  S.  13  of  the  Code  of  1882  (XIV  of  1882)  of  the  expres- 
sion "  cause  of  action"  found  in  the  old  Code  (Act  YIII  of  1859,  S.2) 
does  not  denote  any  deliberate  change  in  the  law  and  S.  13  does  not 
require  every  plaintiff  to  exhaust  in  one  suit  all  the  causes  of  action 
which  he  may  have  at  the  date  of  the  suit  in  respect  of  the  property 
or  the  relief  claimed  by  him  and  which  he  may  then  be  aware  of. 

It  is  not  the  law  that  if  a  plaintiff  sued  for  certain  property  on  a  false 
claim  or  cause  of  action,  when  in  reality  he  has,  in  fact  and  law,  a 
true  claim  and  cause  of  action  for  the  same  property,  of  which  he  is 
aware,  he  must  be  taken  in  law  to  have  abandoned  or  relinquished 
his  true  claim  and  cause  of  action.  Bangasami  Pillai  v.  Krishna 
Pillai,  I.  L.  B.,  22  M.  259,  treated  as  overruled  by  the  Full  Bench 
decision   in  Kaveri  Ammal  v.  Bastri  BamieTf  I.  L.  B.,  26  M.  104, 

Ramawmi  Aiyar  v.  Vifihinatha  Aiyar,  26  M.  760     ...  ...  ...     448 

7.    ' S.  13,  Ezplanation  V:—"  Bona  fide  UH- 


gating'* — Decree  against  Kamavan,  binding  nature  ofy  on  junior  members — 
Bes-judicata — Nonproduetion  of  documents'^ Difference  of  opinion  in  weight 
attachable  to  documents. 

Where  a  Kamavan  suing  or  sued  in  a  representative  capacity  liti- 
gates bona  fide  the  decree  passed  in  such  suit  in  the  absence  of  fraud 
or  collusion  will  bind  the  junior  members  of  the  tarwad  whom  he 
rspresented* 
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Where  a  decree  han  been  passed  against  a  person  who  snes  or  is  sued 
in  a  representative  capacity,  the  person  or  persons  represented  by 
him  are  bound  by  the  decree  in  the  absence  of  any  fraud  or  collu- 
sion. Negligence  in  the  conduct  of  the  suit  however  gross,  if  it 
did  not  amount  to  fraud  or  collusion  will  not  entitle  him  or  them 
to  avoid  the  decree. 

The  mere  fact  of  non-production  of  certain  karars  or  the  mere  fact 
that  courts  might  now  give  weight  to  them  though  no  weight  was 
attached  to  them  by  the  court  which  tried  the  former  suit  would  be 
no  proof  of  want  of  diligence  and  honesty,  ».  e.,  want  of  bono  fides 
within  Bxpl.  V.  to  section  18,  C.  P.  C,  on  the  part  of  the  Kamavan 
so  as  to  entitle  the  junior  members  to  rip  open  the  former  decree. 

Madhavayav,  Kerala  Vanna  Arsfi  ...  ...  ...  ...       68 

8.     • ■ Sb.  13  and  536. — Decision  in  regular  side 

as  to  rate  of  rent — No  second  appeal  main  taindble — Subsequent  suit  in 
small  cause  side — Cottrt  of  competent  jurisdiction — Res-judicata. 

A  decision  as  to  the  rate  of  rent  due  to  the  landlord  in  a  former  suit 
would  be  res  judicata  and  the  operation  of  this  principle  would  pot 
be  rendered  nugatory  by  the  fact  that  there  was  no  second  appeal 
under  S.  686,  C.  P.  C,  from  such  decision. 

Ahmed  v.  Moidin,  I.  L.  B.,  24  M.  444,  followed. 

A  decision  passed  by  the  Munsif  on  the  regular  side  may  be  res  judicata 
in  a  subsequent  suit  filed  before  the  same  Munsif  on  the  small  cause 
side.  The  District  Munsif  on  the  regular  side  of  his  court  is,  within 
the  meaning  of  S.  13,  C.  P.  C,  a  court  of  jurisdiction  competent  to 
try  the  small  cause  suit,  though  by  reason  of  the  prohibition  in  the 
provincil  Small  Cause  Courts  Act,  a  regular  court  cannot  try  a 
small  cause  suit  if  there  is  a  Small  Cause  Court  capable  of  trying  it. 

Raja  Simhadri  Appa  Row  v.  RamachandrudM  ,..  ...  ...       23 

9. '  8.  17. — Foreigner  defendant — Jurisdiction  of 


British  Indian  Courts- — Carrying  on  business^- Relation  of  Manager  to 
Members  of  a  Hindu  family — Effect  of  foreign  insolvency  upon  foreign 
judgment. 

Under  S.  17  of  the  Civil  Procedure  Code,  British  Indian  Courts  have 
jurisdiction  to  try  a  suit  as  against  a  defendant  who  is  a  foreigner 
when  the  cause  of  action  arises  within  the  local  limits  of  the  juris- 
diction of  the  British  Indian  Court. 

Cirdhar  Daftu)dhar  v.  Kassigar,  I.  L.  B.,  17  B.  662  approved. 

QfA«rc. — Whether  the  British  Indian  Court  has  jurisdiction  as  against 
a  foreigner  non-resident  defendant  who  carries  on  business  within 
the  local  limits  through  an  agent,  although  the  cause  of  action 
may  have  arisen  in  a  foreign  country,  and  not  within  the  local 
limits  of  the  British  Indian  Court. 
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A  managing  member  of  a  Hinda  family  is  not  an  agent  for  the  other 
members  so  as  to  make  them  liable  to  be  sued  as  if  they  were  the 
prinoipals  of  the  manager. 

The  relation  between  the  manager  and  the  Other  members  of  a  Hindu 
family  is  not  that  of  principal  and  agent  or  of  partnorB.  Tt  is  much 
like  that  of  trustee  and  cestui  que  trust. 

Question  whether  a  suit  upon  a  foreign  judgment  after  the  defendant 
is  adjudicated  a  bankrupt  in  the  foreign  state  is  maintainable  not 
decided. 

Q^elin  r.  Moisson^  1  Enapp,  205  referred  to. 

AnnamalaiGhenyv,MwrugeBaChetty,2^VL.h^.,.  ...  ...     287 

10. S.  89: — See  MadAas  Bent  Bscovert  Act  (7) 

1 1 . • 8.  43: — Redemption  suit — Suit  upon  one  mort* 

gage  and  title — Specific  mortgage  not  proved — Mortgage  of  another  date 
fouruL — Redemption. 

Where  a  plaintiff  fsuls  to  prove  the  specific  mortgage  set  up  by  him, 
no  decree  could  be  passed  in  his  favour  on  the  basis  of  any  other 
mortgage,  which  the  Court  might  find  to  have  been  proved  in  the 
suit. 

Vaeudevan  Namhudri  v.  Krihna  PisTiaroti..,  ...  ...  ...     274 

1  a.     Si  43: — See  Madras  Bevenite  Becovery  Act 

(1). 

1 3.     ' '' S.  43: — Suit  hosed  on  specific  leasSy  dismissed 

— Subsequent  suit  on  title — Different  causes  of  a4^ion — Former  suit  no  bar — 
prayer  for  ir^unction  to  quit  a  house — prayer  for  possession — Tenancy 
found — Suit  on  title  not  maintainable — Ejectment  suit  ot»  the  ground  of 
termination  of  tenancy  proper  remedy, 

A  prayer  for  an  injunction  to  the  defendant  to  quit  a  house  is  really 
one  for  possession. 

A  suit  to  eject  the  defendant  based  on  a  specific  lease  for  a  term  of 
years  which  being  unregistered  is  inoperative  is  no  bar  to  the 
institution  of  a  fresh  suit  pased  on  title.  The  causes  of  action  in 
the  two  suits  being  different,  B.  43.  C.  P.  C,  does  not  apply  and  is 
no  bar  to  the  second  suit. 

Where  payment  of  rent  is  proved,  a  tenancy  from  mouth  to  month 
arises  although  a  lease  of  the  house  becomes  inoperative  by  non- 
registration. 

Where  there  is  a  tenancy,  a  suit  based  upon  title  without  stating 
how  the  tenancy  has  terminated  is  not  maintainable. 

Where  the  tenant  has  denied  the  landlord's  title  and  the  landlord 
claims  that  the  tenazicy  has  been  forfeited  by  such  denial,  the 
landlord's  remedy  is  by  a  suit  for  ejecting  the  tenant  on  the  ground 
that  the  tenancy  has  determined  and  not  by  a  suit  on  title  as 
owner. 
Kagasamy  Aiyar  v.  Pemmal  Aiyar  ...  ..•  ...  ...    476 
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14. S3.  108  and  BBBi—Decree  againH  several 

defendants  eaaparte — Application  by  one  to  set  aside  ground  not  common  to 
others — Order  setting  aside  decree  against  all — Appeal  from  final  decree. 
Where  plaintiff  obtaixLS  decree  against  soTeral  defendants  eaparte  and 
one  of  the  defendants  applies  under  S.  108,  G,  P.  C,  to  set  aside  the 
decree  passed  against  him  exparte  on  a  ground  not  common  to  the 
other  defendants,  the  decree  cannot  be  set  aside  as  against  such 
defendants. 

An  order  under  S.  108,  C.  P.  C,  setting  aside  the  decree  in  toto  as 
against  all  the  defendants  is  not  appealable  under  S.  588  but  may 
be  questioned  in  an  appeal  against  the  final  decree. 

Q^naere: — ^Whether  an  order  setting  aside  the  decree  oa  the  application 
of  one  of  the  defendants  under  S.  108  will  disturb  the  decree  as 
regards  the  other  defendants  when  the  decree  is  passed  on  grounds 
common  to  all  of  them. 

Mohamed  Hamidulla  v.  Tohurunnissa  Bibi,  I.  L.  B.,  25  C.  1 55  consider  • 
ed  and  explained. 

Bhura  Mai  v.  Harikishan  DaSy  I.  L  B.,  24  A.  383  referred  to. 

OopalaCheUyy.8uhhiery26M..604i  ...  ...  ...  ...    808 

15. 88. 194,  195  and  647.— Legol  Practition- 
ers* Acty  8.  36 — Application  to  declare  as  touts — Affidavits — Sessions  or 
District  Judge — Subordinate  Courts — District  and  other  Magistrates  not 
subordinate — Criminal  Procedure  Code,  S,  17  (1)  and  (5). 

It  is  competent  to  a  District  Judge  to  act  upon  affidavits  in  an  appli- 
cation under  the  Legal  Practitioners'  Act  to  declare  certain  persons 
as  touts.  This  procedure  is  warranted  by  Ss.  194, 195  and  647,  C. 
p.  C. 

Under  S.  36  of  the  Legal  Practitioners  Act,  the  District  or  Sessions 
Judge  has  jurisdiction  to  prohibit  persons  declared  as  touts  to 
appear  within  the  precincts  of  his  own  Court  and  of  the  Courts 
subordinate  to  him. 

The  District  Magistrate  and  other  Magistrates  in  the  District  are  not 
subordinate  to  the  Sessions  Judge  under  S.  17  (1)  and  (5)  of  the 
Criminal  Procedure  Code. 

Muhammad  Bavu  Sahib  v.  The  District  Judge  of  Madura,  26  M.  696  ...    372 

16. 8b.208  and  259. — Decree  for  moveable  pro- 
perty— Alternative  decree  for^  money —  When  alternative  enforceable — No 
option  to  judgment-debtor. 

In  a  decree  for  moyeable  property  the  money  amount  is  inserted 
under  S.  208  as  an  alternative  if  delivery  cannot  be  had. 

The  judgment-debtor  is  g^ven  no  option  in  suoh  case  either  to  surren- 
der the  property  or  to  pay  the  mone^. 


Digitized  by 


Google 


15 
Civil  Frooedvre  Code.— Oon^tnued. 

Page. 
The  altematiTe  portion  of  the  decree  (for  recovery  of  the  money) 
only  comes  into  operation  when  after  putting  in  force  S.  250,  C.  P. 
C^  it  is  found  impossible  to  obtain  the  property  ordered  to  be  deli- 
vered. 

Manavikraman  v.  Moyankutti  Musaliar     ...  ...  ...  ...     444 

17. gg.  230  and  244»  CL  (c):—Sce  Tbansfjcr 

op  pROPBRTY  Act  (0). 

18.    ■ 8.  243:— Sec  Limitation  Act  (U). 

19. 8.  244: — Decree-Holder  Purchaser — Appliea- 

tianfor  delivery  rejected — Suit  for  possession — Maintainability. 

A  snit  by  the  decree-holder-porohaser  for  possession  of  land  against 
the  jndgment-debtor  after  a  previous  application  by  him  under  S. 
318,  C.  P.  C,  for  delivery  of  property  has  been  rejected  as  barred 
as  having  been  made  more  than  3  years  after  the  confirmation  of 
sale  is  barred  by  S.  244,  C.  P.  C. 

Muttia  V.  Appasami,  I.  L.  R.,  13  M.  504 ;  Lakshtnana  Chettiar  v. 
Kannammalt  I.  L.  R.,  24  M.  185 ;  Kasinatha  Aiyar  v.  Uthwmansa 
Botfjthan,  I.  L.  R.,  25  M.  520 ;  Madhusudandas  v.  Oovinda  Priachou* 
dhrani,  I.  L.  R.,  27  C.  34  followed. 

Murkanat  y»  Palakhal  Raman     ...  ...  ...  ...  ...     237 

20. Sfl.  244,  253,  336  and  SM— Security 

given  under  8.  386 — Applicahility  of  provisions  of  8.  253  to  realization 
of  security  under  8,  336  — Order  directing  security  to  he  realized — Decree 
— Avpeal, 

An  order  against  a  surety  under  S.  253,  C.  P.  0.,  is  appealable  in 
the  same  manner  as  orders  passed  under  S.  244,  G.  P.  C,  in  execution 
of  decrees. 

S.  336,  C.  P.  C,  extends  the  provisions  of  S.  263,  C.  P.  C,  to  the  en- 
forcement of  the  bond  against  the  surety  and  an  order  against 
a  surety  under  S.  336  is  also,  therefore,  appealable.  Where  the  judg- 
ment-debtor applies  within  one  month  to  be  declared  an  insolvent 
the  surety  under  S.  336  is  discharged.  Imhichunni  Nayar  v.  Laiji 
Bam  Dos  Sait,  I.  L.  R.,  24  M.  560,  and  Krishnaier  v.  Krishnasamy 
Aiyar,  I.  L.  R.,  26  M,  866  foUowed. 

Raja  Bam  Y,  Bapu  Chettiar        ...  ...  ...  ...  ...     484 

21.    — — — •  8.  244:— -S^ce  Indian  Insolvbnct  Act. 

22.  ■ 8.  252. — Hindu  Law — Hindu   dying — Debts 

no  charge  cm  inheritance — Representative  not  bound  to  pay  rateahly-^Due 
applicaticm  of  assets — Debt  due  by  deceased  to  representative — Bepresm* 
tativ^s  right  to  pay  himself  outr-payments  to  the  full  value— Assets  in  po» 
session  of  representatite  cannot  be  proceeded  against— position  of  executor — 
jeweU.jpledged.by  deceas/^^r^Redemjption  by  representative  with  own  funds 
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— Lien — Uneecured  creditors  of  a  Hindu  have  no  charge  or  lien  on  the 
inheritance. 

The  heir  and  legal  representative  of  the  deceased  coming  into 
possession  of  the  deceased's  assets  is  not  bonnd  to  pay  each  and 
every  creditor  rateahly.  S.  252,  C.  P.  C,  only  provides  that  the 
representative  can  be  proceeded  against  personally  to  the  extent 
to  which  he  has  failed  to  apply  the  assets  duly. 

An  heir  paying  debts  but  not  paying  the  creditors  rateably  has  not 
failed  to  apply  assets  duly  within  <fce  meaning  of  S.  262,  C.  P.  C. 
Eveiy  payment  on  account  of  a  debt  is  a  perfectly  lawful  payment 
irrespective  of  its  effect  upon  other  creditors  and  will  be  a  due 
application  of  the  assets  within  the  meaning  of  S.  262. 

There  is  no  analogy  between  the  position  of  an  executor  governed 
by  the  special  provisions  of  the  Indian  Succession  Act  and  that  of 
the  legal  representative  under  the  Hindu  Law  in  respect  of  the 
distribution  of  assets. 

Where  payments  have  been  made  by  the  representative  to  the  full 
value  of  the  property  that  has  come  into  his  hands,  creditors  cannot 
proceed  against  such  property  on  the  mere  ground  that  the  re- 
presentative is  still  in  possession  of  property  originally  belonging  to 
the  deceased. 

Ram  Oolam  Dohey  v.  Ayma  Begum,  12  W.  B.  C.  B.  177,  foUowed. 

Where  certain  jewels  were  pledged  by  the  deceased  and  the  represen- 
tative redeemed  them  with  his  own  money,  he  is  entitled  as  against 
the  creditoi-s  to  a  lien  with  respect  to  the  amount  paid  by  him  for 
redemption.  The  representative  is  not  a  mere  volunteer  in  so 
redeeming  with  his  own  funds. 

Where  a  debt  is  due  by  the  deceased  to  the  representative  the  latter 
is  entitled  to  pay  himself  out  of  the  assets  as  he  cannot  sue  himself. 

Veeraaokkaraja  V.  Papiah,  26  IS.,  7d2        ...  ...  ...  •••     258 

23 S.264- — Suh-mortgage — Express  assignment 

—Intention  to  keep  alive^Bight  of  mortgagor  to  redeemr—Natwre  of  decree. 
Where  there  is  an  express  assignment  of  a  prior  charge  (sub-mort- 
gage) no  question  of  keeping  that  charge  aUve  arises. 

Where  a  sub-mortgage  is  outstanding,  the  mortgagor  is  only  entitled 
to  a  decree  for  redemption  after  paying  off  the  amount  due  under 
the  sub-mortgage  and  is  not  entitled  to  a  decree  for  possession  under 
S.  264,  C.  P.  C. 

Showri  AfVMi  V,  ilntfconi  UuQvvl  ...  ••#  ••.  •••  •••    376 
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M. — 8b.  868,270, 295  and  400.— il<toe^m«nt 

•/  a  debt  before  judgment — Deerte  in  plaintiff* $  favour-^udgment'dehtor 
fiUng  ineolvenoy  eehedule^Titte  of  Offhial  Aeeignee  to  debt — Rights  of 
attadhing  ereditor-^^ect  of  att4Mdiment^Act  VIII  ef  I869,a  270. 

8.  490,  C.  P.  C,  provides  that  where  an  attachment  before  judgment 
is  made  and  a  decree  is  passed  in  plaintiff's  favour,  it  is  not  neces- 
sary te  re-attach  the  property  in  execution  of  the  decree. 

An  order  of  attachment  does  not  operate  bo  as  to  give  to  attaching 
creditor  priority  over  the  other  creditors  in  the  insolvency. 

An  order  of  attachment  of  a  debt  under  S.  268  merely  restrains  the 
debtor's  creditor  from  paying  to  the  debtor  and  restrains  the  debtor 
from  receiving  the  same. 

Attachment  prevents  alienation,  but  does  not  confer  title. 

An  attachment  of  a  debt  becomes  complete  so  as  to  prevent  the  title 
of  the  trustee  in  bankruptcy  or  the  Official  Assignee  only  on  receipt 
of  the  debt. 

Even  where  an  attachment  of  property  is  made  and  an  order  for  sale 
is  obtained  by  the  creditor,  the  latter  obtains  no  title  to  the  proper- 
ty attached  so  as  to  prevent  the  same  from  vesting  in  the  Official 
Assignee. 

Sc^hies  T.  Museu/mat  Bandko  Bam,  1  N.  W.  P.  181,  and  Frederick 
Peacock  v.  Madan  Gopal,  I.  L.  B.  29  G.  428,  followed. 

Under  S.  270  of  Act  VIII  of  1859  an  attaching  creditor  was  entitled 

to  priority  as  against  subsequent  creditors.    The  present  Code  of 
Civil  Procedure  (Act  XIV  of  1882),  S.  295,  has  altered  the  law. 

Where,  therefore,  the  plaintiff  obtained  before  judgment  an  attach- 
ment of  a  debt  due  to  his  debtor  by  Messrs.  Parry  and  Co.,  and 
subsequently  obtained  a  decree,  and  after  such  decree,  the  debtor 
filed  his  schedule  and  a  vesting  order  was  made  in  favour  of  the 
Official  Assignee. 

Held  that  the  Official  Assignee  was  entitled  as  against  the  attaching 
creditor  to  receive  the  debt  due  to  the  insolvent  from  Messrs.  Parry 
and  Co. 

Kriihnaeaumi  Muddliar  v.  The  Official  Assignee,  26  BL  673   ...  ...    278 

ft5. B' Si73-'Limitation  Act,  8ch.   II,  Art  179, 

CU{2) — Attachment  of  decree — Effect  of—Decree'holder*s  right  to  apply 
for  ewecuiion — Application  in  accordance  with  lato, 
8. 278  of  the  Civil  Procedure  Code  does  not  render  the  decree  attach- 
ed under  it  permanently  incapable  of  execution  or  does  not  destroy 
the  decree-holder's  interest  in  the  decree  attached.    It  merely 
operates  as  a  stay  of  execution  unless  and  until  the  events  men- 
tioQed  therein  take  place  and  delay  the  realisation  of  the  decree 
'  by  the  decree-holder. 
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An  application  for  execution  of  a  decree  made  by  the  decree-holder 
when  hia  decree  has  been  attached  and  while  the  attachment  is 
jet  sabsisting,  is  one  in  accordance  with  law  and  keeps  the  decree 
alive  and  a  subsequent  application  made  within  3  years  of  the  such 
lost  mentioned  application  is  not  barred  by  Art.  179,  Gl.  (2),  Limi- 
tation Act. 

Patumma  V,  Idivi  Beari  ...  ...  ...  ...  ...  ...  265 

26. S&.  279, 280, 281, 283, 801  and  365.- 

"  Possession**  and,  "  Possessed" — Debt  other  than  negotiable  instrument — 
Attachment  of—Claim  by  third  party — Order  on  claim — Limitation  Act, 
Sch.  II,  AH.  11. 

The  term  "  possession"  is  one  which  is  used  in  widely  different  senses 
in  dealing  with  different  subjects  and  refers  sometimes  to  tangible 
or  physical  possession  and  sometimes  to  constructive  or  leg^l 
possession. 

The  word  "  possessed"  in  S.  279  and  the  word  ^'possession"  in  Ss.  208 
and  281  are  not  restricted  to  merely  tangible  or  physical  possession 
but  include  constructive  possession  or  possession  in  law  of  debts 
and  other  intangible  property. 

A  debt  may  be  attached  under  Ss.  266  and  268,  and  a  claim  may 
be  preferred  against  the  attachment  and  investigated  under  S.  278, 
and  an  order  passed  in  such  claim  under  S.  283,  C.  F.  C,  will  be 
subject  to  the  operation  of  S.  283,  C.  P.  C.  and  Art.  11  of  Sch.  II 
of  Act  XV  of  1877  (Limitation  Act).  Basavayya  v.  Syed  Abbas 
8aheb,  I.  L,  B.,  24  M.  20,  overruled. 

The  word  "  possess"  in  S.  355,  C.  P.  C,  is  applicable  not  only  to 
tangible  property  but  also  to  debts  and  other  intangible  property. 

Chidambara  Patter  v,  Ramasami  Patter    ...  ...  ...  ...     467 

27.    '  8.  283 — Order  upon  claim — Jitdgment-dehtor 

when  a  party — Necessity  to  sue  in  a  year — Mortgage  with  poioer  of  sale — 
Deposit  of  title  deeds  by  Mortgagee — Return  of  title  deeds  of  Mortgagee — 
Exercise  of  power — Title  of  purchaser. 

An  order  under  S.  283,  C.  P.  C,  passed  in  a  claim  proceeding  would 
bind  the  judgment-debtor  if  he  was  a  party  to  such  order. 

Whether  he  was  a  party  to  such  order  will  depend  upon  the  circum- 
stances under  which  the  order  was  made  and  the  terms  of  the  order 
itself. 

Ouruva  V.  Subbarayudu,  I.  L.  B.  13  M.  366  approved  ;  and  Sardhar 
Lai  V.  Ambika  Parshad,  I.  L.  B.,  15  C.  521  referred  to. 

Where  the  evidence  as  to  service  of  the  notice  of  claim  is  inconclusive, 
and,  the  order  upon  the  claim  does  not  show  on  its  face  that  the 
judgment-debtor  has  been  a  party  to  the  same,  and  the  order  is  not* 
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necessarily  moonsi&fcent  with  the  title  being  in  the  jadgment-debtor 
(as  where  it  states  simply  that  the  claimant  is  in  possession)  such 
order  cannot  be  said  to  have  been  made  against  the  judgment-deb- 
tor within  the  meaning  of  S.  283,  C  P.  C,  so  as  to  oblige  the  latter 
to  bring  a  suit  to  set  aside  the  order  within  a  year. 

Where  the  mortgagee  parts  with  the  title-deeds  of  the  mortgaged 
property  (as  where  he  deposits  them  by  way  of  equitable  mortgage) 
and  gets  them  back  he  can  validly  exercise  the  power  of  sale  con- 
tained in  the  mortgage-deed  so  as  to  confer  a  valid  title  on  the 
purchaser. 

Muihusami  Mud(Uy  y.  Ayyalu  Bathadu     ...  ...  ...  ...     367 


Ss.  294,  29&  312,   314  and  622- 


Purchase  by  Decree-holder — No  permission  of  Court — Application  to  set 
aside — Cor^irmation — Person  interested  in  sale — Limitation  Act,  Art,  166 
'-Judgment'dehtor*s  eon — Void  or  Voidable — Restitution — Sale  to  a  bona- 
fide  purchaser. 

The  sons  of  a  judgment-debtor  are  not  persons  interested  in  the  sale  of 
ancestral  property  held  in  execution  of  a  money-decree  against 
their  father  so  as  to  be  entitled  to  apply  for  setting  aside  the  sale 
under  S.  294. 

Persons  entitled  under  8.  295  to  rateable  distribution  in  the  assets 
realized  by  the  sale  may  be  entitled  to  apply  under  S,  294  for 
setting  aside  the  sale. 

An  application  to  set  aside  the  sale  under  S.  294  must  be  made  within 
30  days  from  the  date  of  the  sale  under  Art.  166  of  Sch.  II  of  the 
Limitation  Act. 

No  sale  can  be  confirmed  under  Ss.  312  and  314,  G.  P.  C,  and  become 
absolute  until  the  expiration  of  such  30  days. 

Where  a  sale,  held  in  October  1887,  was  set  aside  under  S.  294,  C.P.G., 
upon  an  application  made  by  the  sons  of  the  judgment-debtor  in 
Juno  1888  long  after  the  expiry  of  the  30  days  prescribed  by  Art. 
166  of  the  Limitation  Act,  and  long  after  the  sale  was  confirmed, 
the  High  Court  might  when  the  order  setting  aside  the  sale  came 
to  its  notice  in  a  case  between  the  sons  of  the  judgment-debtor 
and  the  purchaser  for  recovery  of  possession,  set  aside  the  raid 
order  under  S.  622,  C.  P.  C. 

A  purchase  made  by  the  decree-holder  without  the  permission  of  the 
Court  18  not  void,  but  only  voidable  under  S.  294,  G.  P.  C. 

When  a  sale  is  set  aside  under  S.  294,  C.  P.  C.,  fche  judgment>debtor 
who  has  been  benefited  by  the  satisfaction  of  the  decree  in  whole 
or  in  part  mutt  aiake  restitatioiu 


Digitized  by 


Google 


Civil  Prooednxe  Code.—Continued. 


Page. 


The  exeontion  of  the  decree  will  be  re-opened,  the  parchase-mooey  if 
paid  most  be  refunded  to  the  purchaser  and  the  decree-holder  will 
be  held  retponiible  for  any  deficiency  in  the  price  which  may 
happen  on  the  re-sale  and  for  the  expenses  incidental  thereto. 

When  restitution  is  impracticable  as  where  the  decree-holder  pur- 
chaser has  sold  property  to  a  person  who  has  purchased  it  honafide^ 
a  sale  cannot  be  set  aside  under  S.  294  at  the  instance  of  the  judg- 
ment-debtor or  of  any  person  interested  in  the  sale. 

Marimuthu  Udayan  y.  Subbaraya  Pillai  ...  ...  ...       281 

29*    '  8.  310  A  : — See  Several  Attachments. 

30l     — — — — — ^ S.    317' — Purchase  for   plaintiff — Certified 

purchaser  admitting  plaintiff* s  title — Defendants  claiming  under  indepen- 
dent title — Suit  against  certified  purchaser* 

Where  there  is  no  contest  between  the  plaintiff  and  the  certified  pur- 
chaser and  the  defendants  other  than  the  certified  purchaser  claim 
under  an  independent  title,  S.  317  does  not  bar  the  suit  of  the 
plaintiff  claiming  the  property  on  the  g^und  that  the  purchase  is 
benami  for  him.  In  such  a  case  there  is  no  "  suit  against  the 
certified  purchaser  on  the  ground  that  the  purchase  was  made  on 
behalf  of  another  person"  within  the  meaning  of  S.  817,  C  P.  C. 

Ramalinga  Chetty  r.  Pachaiappa  Mudaly  ...  ...  ...  ,.     354 

31. ■■  Ss.   367  and  523.— ^rWtmtMm,  contract 

to  refer  to — Rule  of  Court — Death  of  one  party,  effect  of — Revocation  of 
contract  ofdy  for  just  and  sufficient  cause — Leave  of  Court. — Abatement 
of  arbitration. 

Under  the  English  common  law  the  authority  of  an  orbitrator  may, 
at  any  time  before  the  award  is  made,  be  revoked  at  the  pleasure 
of  any  party  to  the  submission  whether  such  submission  be  by  agree- 
ment in  writing,  bond,  deed  or  Judge's  order  or  order  at  nisiprius. 
Such  authority  is,  therefore,  revoked  in  England  by  the  death  of  any 
one  of  the  parties  to  the  submission. 

Potts  V.  Ward,  15  B.  B.  680  j  Toussaint  v.  Uartop,  7  Taunt  57 ;  Cooper 
V.  Johnson,  2  B.  and  Aid.  394,  and  Rhodes  v.  High,  2  B.  and  C.  346, 
referred  to. 

This  rule  of  English  common  law  has  not  been  followed  in  India 
BO  that  contracts  to  submit  to  the  decision  of  an  arbitrator  are  not 
revocablo  at  the  mere  will  or  pleasure  of  the  parties. 

Narayanasami  Naik  v.  Rangasami  Naih,  8  M.  H.  C.  B.  46,  followed. 

A  submisBion  which  has  not  been  made  a  rule  of  couri  is  not  revoc- 
able without  just  and  sufilcient  oaose^  and  a  submission  which  has 
been  made  a  rule  of  court  can  be  revoked  only  with  the  leave  of 
court  for  good  cause  shown. 

Pestonjee  v.  Manochjee  12  M.  I.  A.  112  referred  to. 
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Pago. 
Where  an  nnole  and  his  nephew  who  were  members  of  a  joint  family 
entered  into  an  agreement  in  writing  to  sabmit  their  dilutes  rela- 
ting to  the  partition  of  their  joint  property  to  the  decisicm  of  some 
arbitrators,  and  the  nncle  applied  under  S.  628  to  have  the  agree- 
ment filed  and  the  application  was  registered  and  numbered  as  u 
suit  but  pending  the  proceedings  before  the  arbitrators  the  uncle 
died  and  his  daughter's  son  alleging  himself  to  be  the  adopted  son 
of  the  deceased,  applied  to  continue  the  suit : — 

Held  (1)  that  the  suit  did  not  abate ; 

(8)  that  the  contract  of  submission  not  being  personal  to  the  deceased 
was  not  revoked  by  the  death  of  one  of  the  parties ;  and 

(8)  that  the  procedure  prescribed  in  &  867f  G.  P.  C,  was  tho  one 

that  should  have  been  adopted. 
Venkaia  SatyatMrayana  t.  Venkata  Rangayya        ...  ...  ...    811 

82. 80.  408,  400  and  B2U.— Leave  to  $ue  aa 

pauper — Scope  of  enquiry — Pauperism  of  applicant — Enquiry  into  merits — 
JuriedicHon, 

The  investigation  contemplated  under  S.  409,  C.  P.  C,  where  a  day 
is  fixed  for  hearing  under  S.  408  in  an  application  for  leave  to  sue 
in  forma  pauperis  must  bo  confined  to  the  question  of  the  applicant's 
pauperism.  No  evidence  as  to  the  merits  of  the  case  can  be  gone 
into  in  such  an  investigation.  A  Judge  dismissing  an  application 
after  allowing  evidence  to  be  taken  upon  the  merits  at  such 
hearing  has  erroneously  exercised  a  jurisdiction  not  vested  in  him 
by  law  and  his  order  dismissing  the  application  upon  tho  merits 
can  be  set  aside  under  S.  622,  C.  P.  C. 

K,  RanganayaJca  Ammal  v.  K,  Venkata  Chellapathy  Nayuduj  I.  L,  B., 
4  M.  328,  followed. 

Vijendra  Thirthasioami  v.  Sudhindra  Thirthaswami,  I.  L.  E.,  19  M. 
197,  overruled. 

Raihnam  Pillai  ▼.  Pappa  Pillai  ..«  »m  ..>  ..•  •••     292 

88.    • Sb.  408,    409    and    B22  i—Inquiry   in 

petition  for  leave  to  sue  in  forma  jpcwpem,  scope  of. 

The  evidence  referred  to  in  6.  409,  G.  P.  G.,  is  confined  to  evidence  in 
proof  or  disproof  of  the  pauperism  of  the  applicant  and  does  not 
include  evidence  as  to  the  merits  of  the  case. 

Batnam  v.  Papa,  18  M.  L.  J.  B.,  292,  foUowed. 

VThere  a  District  Judge  ordered  further  particulars  of  tho  fraud  alleg- 
ed in  the  petition  and  after  the  further  particulars  were  given,  the 
Distnot  Judge  heard  the  parties  under  S.  409,  G.  P.  G.  and  dismissed 
the  petition  even  after  the  furnishing  of  particulars  on  tho  ground 
thftt  the  caie  was  not  more  explicit  than  before* 
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Paige. 
Held: — That    the    procedure    adopted    by  the  District    Judge  was 
irregular  and  materially  affected  the  merits  of  the  case,  and  his 
order  may  bo  set  aside  under  S.  622,  C.  P.  C. 
Sankarartunier  v.  Subratnania  Aiyar         ...  ...  ...  ...     425 

34, s.  493  :— Sec  Specific  Relief  Act  (3). 

35, g,  ^^S'—Suit  for  damages  for  a  wrongful 

injunction — Title  defective   for  want    of  registration — Bight    to  recover 
damages  dependent  on  title. 

Damages  under  S.  497  must  be  awarded  by  an  order  of  Court  inAthe 
suit  in  which  the  injunction  is  obtained  wrongfully  and  even  then 
only  when  it  appears  to  the  Court  deciding  the  suit  that  there  is 
no  probable  gpround  for  instituting  the  suit. 

A  person  whose  title  could  not  be  recognised  for  want  of  regis- 
tration and  against  whom  an  injunction  had  been  obtained  pend- 
ing a  suit  for  perpetual  injunction  which  was  ultimately  dismissed 
as  against  him  on  the  ground  that  the  conduct  of  the  plaintiff  in 
that  suit  was  fraudulent  could  not  maintain  a  suit  for  damages  for 
a  wrongful  injunction  as  he  could  not  prove  his  title  to  recover 
damages,  and  S.  487  would  not  help  him  in  such  a  case. 

Seni  Chettiar  y,  Sanihanathan  Chettiar     ...  ...  ...  ...       70 

36. S.  502  : — Conditions   of  applicability — Pro- 

perty  or  fund  in  another  court  in  anot^icr  suit — Person  clearly  entitled — 
Jurisdiction  of  court. 

Heldf  by  the  Full  Bench  (Suhramania  '  Aiyar^  J.,  dissenting),  that  an 
order  under  S.  502,  Civil  Procedure  Code  (for  delivery  of  money) 
cannot  be  made. 

(o).  Where  the  party  making  the  admission  does  not  hold  the  pro- 
perty or  other  thing  which  the  party  applying  for  the  order 
seeks  to  have  delivered  to  him, 

or  (b).    Where  the  property  or  other  thing  is  held  by   another  court 
to  the  credit  of  another  suit. 

Where,  therefore,  the  Medur  Banee  brought  a  suit  against  Papamma 
Row  for  recovery  of  the  Medur  estate  and  jewels  and  other  move- 
able properties,  and  Papamma  Row  was  appointed  receiver  and 
directed  to  deliver  the  jewels,  cash,  &o,,  to  the  Madras  Bank  at 
Cocanada  to  the  credit  of  the  suit,  and  there  was  a  sum  of  ten  lakhs 
of  Rupees  to  the  credit  of  this  suit,  and  after  the  Medur  Ranee's 
death  the  litigation  was  continued  by  the  next  heirs  and  was 
pending  on  appeal  in  the  High  Court,  and  litigation  also  ensued 
after  Papamma  Row's  death  among  the  next  heirs  after  Papamma 
Row  for  Nidadavolu  and  Medur  estates,  who  were  also  parties  to  the 
Medur  litigation,  and  in  such  litigation  it  was  admitted  by  all 
the  parties  that  the  defendants  would  be  entitled  to  at  least  one* 
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third,  and  one  of  the  defendants  applied  nnder  S.  502,  Civil  Proce- 
dure Code,  for  one-third  of  the  cash  in  the  Bank  to  the  credit  of  the 
Medor  snit. 

Held — (Subrahmania  Aiyary  J,  dissenting)  that  S.  502  did  not  apply. 
Per  Subrahmania  Aiyar,  3  : — 

(1).    S.  602,  Civil  Procednre  Code,  is  not  confined  in  its  operation 
to  cases  where  the  money   or  thing  capable  of  delivery  is 
actually  held  by  a  party  to  the  suit. 

(2)  The  inherent  power  of  a  court  could  not  be  invoked  except  for 
the  limited  purpose  of  preserving  and  enforcing  order, 
securing  efficiency  and  preventing  abuse  of  process  in  the 
exercise  of  a  jurisdiction  which  the  court    otherwise   pos- 


(3).  That  the  custody  by  a  court  of  property  belonging  to  litigants 
does  not  gjive  the  court  any  arbitrary  power  over  it. 

(4).  That  though  such  custody  cannot  be  interfered  with  by  the 
orders  of  another  court  this  is  but  a  rule  of  comity  intended 
solely  to  avoid  unseemly  collisions  in  the  execution  of  pro- 
cess of  different  authorities. 

(6).  That  the  rule  in  question  is  not  a  rigid  and  inflexible  one,  but 
is  capable  of  adaptation  to  circumstances  and  can  never 
be  worked  so  as  to  defeat  or  obstruct  the  doing  of  justice 
in  due  course,  and  consequently  in  no  way  interferes  with 
the  power  of  a  court  other  than  that  having  custody  to  pass 
orders  touching  the  property  where  it  has  jurisdiction  to 
pass  the  orders  and  bind  the  parties  in  connection  with 
whose  litigation  the  custody  of  the  other  court  began. 

(6).  It  is  incumbent  on  the  court  having  the  custody  on  due  appli- 
cation being  made  to  it  to  give  effect  to  such  an  order  in 
so  far  as  it  is  not  inconsistent  with  the  performance  of  its 
own  duties  respecting  the  property  in  the  litigation  before 
itself. 

Per  Arnold  White,  C  J.,  (Boddar/ij  X  concurring). 

(1).  Where  property  is  the  subject  of  legal  proceedings  the  court 
has,  no  doubt,  jurisdiction  in  certain  circumstances  to  allow 
the  payment  of  the  income  of  the  property  to  parties 
interested. 

(2).  At  any  rate  a  High  Court  in  this  country  has  jurisdiction  to 
make  an  order  pendente  lite  for  the  payment  of  moneys  in 
the  hands  of  a  receiver,  to  one  of  the  parties  to  a  suit. 

ParthoMortUhifJppalUmy.RungiaAppa  Bow      .,.  •••  ...    601 
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37, Ss.  620,  621  and  B2B.'-Appiicatidn  to 

file  award — Misconduct  of  arbitrator — Jurisdiction  to  set  aside  award — 
Refusal  to  file— One  side  not  heard. 

Where  a  dispate  ia  refeited  lo  arbitration  without  the  intervention 
of  Court,  and  after  the  award  is  made  an  application  ii  made  under 
S.  625  by  one  of  the  parties  to  file  the  award  in  Court,  the  judge, 
if  he  finds  grounds  mentioned  in  S.  620  or  521,  C.  P.  C,    can  only 

refuse  to  file  fche  award  and  has  no  joritdiotion  to  set  it  aside. 
Muhammad  Nawazkhan  v.     Alamkhan,  L.  R.  18,  I.   A.  73,  followed ; 

and  Chintamalayya  v.  Thadi  Qan^reddi,  I.  L.  R.,  20,  M.  89,  distin- 

gpiished. 
If  the  arbitrators  had  heard  only  one  side   and    declined  to  hear  the 

other,  that  would  be  misconduct  within  the  meaning  of  S.    521,  C. 

P.  C. 

A  judge  cannot  constitute  himself  a  court  of  appeal  from  the  decision 
of  the  arbitrators. 

Bundara  Mudali  ▼.  Ponnusami  Mudali    ...  ...  ...  ...     275 

38.    . 8.  539  :— Se«  Rbligious  Endowments  (1). 

39. Sb.  649,   647   and  WZ.—Judgment  of 

single  Judge — Appeal  under  the  Letters  Patent — Security  for  costs. 

S.  549  of  the  C.  P.  C.  applies  only  to  appeals  preferred  to  the  High 
Court  from  the  Subordinate  Courts  subject  to  its  appellate  jurisdic- 
tion. 

Sdbapathi  Chetty  v.  Narayanasami  ChetH,  I.L.R.  25  M.  556,  referred  to. 
S.  649,  C.  P.  C,  is  inapplicable  to  ai^als  under  the  Letters  Patent 

from  the  decision  of  a  single  Judge  of  the  High  Court  to  two  Judges; 

and  S.  647  does  not  extend  it  to  such  appeals, 

No  rule  for  taking  security  for  costs  having  been  in  f oroe  in  the  old 
Sudder  Court  in  such  cases,  S.  9  of  the  Charter  Act  has  no  appli- 
cation. 

No  rule  hat  been  passed  by  the  High  Court  under  S.  652.  C.  P.  C, 
Q^wre — Whether  it  would  be  competent  to  the  High  Court   to  pass 
such  a  rule  under  S.  662,   C.  P.  C, 

Sesha  Aiyar  v,  Nagarathna  Lala,,,  ...  ...  ...  ...     362 

40. S.  684 :—  See  Smt  of  Small  Cause  natukr 

(2). 

41. S.  688  t-rLetters  Patent,  8.  1&— Meaning  of 

"final  " — Judgment  of  a  single  Judge  of  High  Couri— Appealability. 

The  word  **  final "  in  the  concluding  sentence  of  S.  588,  Civil  Proce- 
dure Code,  is  used  not  in  the  sense  that  a  judgment  or  order  falling 
under  that  Beotion  is  not  subjootio  revi(>w  by  the  ^i^a  oonxi  oe  to 
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reviBion  by  the  High  Court  or  to  appeal  to  Hia  Majesty  in  Council, 
but  in  the  senfie  that  there  shall  be  no  neoond  appeal  to  a  court  of 
a  higher  grade. 

A  judgment  passed  by  a  single  judge  of  a  High  Court  in  an  appeal 
from  an  order  mentioned  in  S.  588,  Civil  Procedure  Code,  ib 
appealable  under   S.  15  of  the  Letters  Patent. 

Hurrish  Chunder  Chmvdhry  v.  Kalifmnderi  Debt,  I.  L.  B.,  9  C.  482  and 
Sabapathi  Chetti  v.  Narayanaaami  Chetii,  I.  L.  R.,  25  M.  565  refer- 
red to. 

Kuthuvaien  Y,  Periasaum  Jyen    ...  ...  ...  ...  •••     ^ 

42. Ss.  595  (o)  and  600  '-—Bee  Transfke  oi 

Property  Act  (3). 

Claim  for  oontribvtion  by  pvvohaser  against  other  sharers  -.— 

See  Madras  Bkyxnue  Bkcovbry  Act  (1). 

Claim   Proceedings,  judgment-debtor  how  far  a  Party  -—See 
Civil  Procedure  Code  (27). 

Composition  deed  by  judgment-debtor  after  insolTenoy  -.—See 
Insolvency  Act. 

Conditional  or    absolute  payment; — See  Niootublb  Instbuvints 
Act. 

Considera!;ion  immoral  '.^Bee  Contract  Act  (1). 

Consideration,  part  failure  of  -.—See  Mortgage  (8). 

Contract — Building  contract — Original  time  for  performance — Penalty — Eastra 
vx^k  given — Implied  variation  of  time  when  ewtra  ioork  connected  ^oith 
original  work. 

In  the  case  of  building  contracts  if  the  bnilding  owner  has  ordered 
extra  work  beyond  that  specified  by  the  original  contract  which 
has  necessarily  increased  the  time  requisite  for  finishing  the  work, 
he  is  thereby  prevented  from  claiming  the  penalties  for  non-com- 
pletion provided  by  the  contract. 

If  the  extra  work  is  not  one  which  the  contractor  is  bound  to  under- 
ttike  but  which  he  nevertheless  undertakes  and  if  such  extra  work 
cannot  be  regarded  as  a  separate  and  independent  work  but  is  one 
connected  with  the  work  originally  stipulated  for,  the  ofFer  and  the 
acceptance  of  such  additional  work  will,  by  necessary  implication, 
operate  as  a  variation  of  the  original  contract  as  to  the  time  fcherein 
fixed  for  the  completion  of  the  work.  If  the  extra  work  is  an 
independent  work  unconneoted  with  the  contract,  then  there  oan  be 
no  variaticm  by  implioation  of  the  original  oontraot  tm  to  time. 
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Contract.— Conemtied.  Page. 

The  term  fixed  in  a  contract  for  its  completion  mnst,  in  the  absence 
of  a  contract  to  the  contrary,  be  taken  to  be  with  reference  to  the 
work  specified  in  the  contract  and  not  with  reference  also  to  nn- 
specified  extra  work  which  might  be  ordered  nnder  the  contract. 

Where  a  contract  which  consists  in  the  doing  of  certain  work  is  not 
indivisible  but  severable,  each  of  the  works  therein  referred  to  being 
itself  an  entire  contract  upon  the  completion  of  which  the  contrac- 
tor wonld  be  entitled  to  receive  payment  therefor  according  to  the 
rates  mentioned  in  the  contract,  non-performance  by  one  party  of 
his  promise  with  reference  to  one  portion  of  the  contract  will  not 
excuse  the  other  of  his  IiaL>Ilities  under  tmother  portion  of  the  con- 
tract. 

Where  »«ecurity  is  given  by  a  contractor  to  a  company  and  the  amount 
so  deposited  as  security  for  the  performance  by  the  contractor  of 
his  obligations  is  neither  treated  by  the  contract  as  a  penalty  nor 
as  liquidated  damages  but  is  to  be  applied  ^'towards  the  satisfaction 
of  any  loss  or  damage  which  the  company  may  sustain  or  incur" 
the  company  cannot  forfeit  the  amount  upon  the  breach  of  any  of 
the  contractor's  obligations  but  is  entitled  to  recoup  itself  for  any 
damage  arising  from  the  breach  of  the  contractor  who  will  be 
entitled  to  recover  the  balance,  if  any,  of  the  amount  so  deposited. 

Narayanasawmy  Reddiar  v.  The  Madras  Railway  Company  ...  ...     488 

1.  Contract  Act,  8s.  23  9t  26,  CI.  (2). —Pro-note  given  during  illegal 
cohabitation — Presumption  of  immoral  consideration — Plea  of  immoral  con- 
sideration—Plea of  failure  supeffluous^Onus  of  proof  Shifting  of  proof— 
Failure  of  plaintiff  to  prove  consideration  immaterial. 

Where  the  defendant  admitted  execution  of  a  promissory  note  in 
favor  of  the  plaintiff,  a  woman,  but  pleaded  that  as  it  was  for  the 
purpose  of  future  cohabitation  the  consideration  was  illegal,  the 
onus  of  proof  lay  upon  the  defendant  to  prove  such  a  case. 

There  is  no  presumption  that  a  promissory  note  given  during  cohabita- 
tion is  given  only  in  consideration  of  future  cohabitation  and  is 
therefore  given  for  immoral  consideration. 

Where  the  judge,  after  hearing  the  defendant's  evidence  upon  his  plea, 
decides  to  hear  also  the  plaintiff's  evidence,  he  does  not  by  the  mere 
fact  of  hearing  the  plaintiffs  evidence  rule  that  the  burden  of  proof 
is  shifted  to  the  defendant. 

Where  there  was  no  plea  of  absence  of  consideration  and  the  defendant 
failed  to  prove  his  case  of  illegal  consideration,  there  must  be  a 
decree  on  the  promissory  note  against  him,  notwithstanding  that 
the  plaintiff  might  not  have  proved  her  case,  viz,,  that  there  was 
an  advance  of  cash  at  the  time  of  the  promiBSory  note. 
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Whore  the  plea  is  that  consideration  is  immoral,  a  plea  that  there 
was  a  failure  of  such  consideration  is  immaterial  and  superfluous  as 
the  agreement  itself  will  be  void  under  S.  23,  Contract  Act. 

Semble '.—Per  Arnold  TT/itte,  C. .  J.,  a  presumption  that  a  pronote  is 
given  for  immoral  consideration  may  arise  where  the  note 
is  given  after  a  breaking  of  immoral  relations,  and  is  the 
outcome  of  a  renewal  of  such  relations. 

Semble  i—Per  Bhashyam  Aiyangar,  J.  A  Promise  made  in  consideration 
of  past  cohabitation  is  valid  under  the  Indian  Contract 
Act,  S.  25,  ol.  2. 

Lakshminarayana  Beddyar  V.  Suhhadri  Ammal        ...  ...  ...        7 


_ S.  25 : — Natural  love  and  affection — Registered  instrument — 

Undertaking  to  discharge  debt  of  another — Enforceable  obligation — Failure 
to  discharge — Payment  by  another — Right  to  recover  from  person  under- 
taking. 

Where  by  a  registered  instrument  fi  person  on  account  of  his  natural 
love  and  affection  for  his  brother  undertook  to  discharge  the  debt 
due  by  his  brother  to  a  third  person  there  is  an  enforceable  oblig- 
ation under  S.  25  of  the  Contract  Act. 

Upon  failure  of  the  brother  to  discharge  it,  the  ponson  may  pny 
the  debt  and  recover  the  amount  to  be  paid  from  his  brother. 

Venkatasamy  Naidu  v.  Rangasamy  Naidu  ...  ...  ...     428 

S.  69  :--See  Hindu  Law  (4). 


S-  176  '.—Limitation  Act,  Arts.  57  and  120— Pledge  of 

m4wei  hh — Right  of  pledge — Maintainability  of  suit  for  sale — Limitation — 
Personal  remedy — Right  of  hypothecatee. 

Held  (Per  Sir  Subramania  Aiyar,  J.  and  Benson,  J.). — That  a  pledgee  of 
moveable  property  may,  notwithstanding  he  may  have  the  right  to 
sell  the  property  under  pledge  under  S.  176  of  the  Contract  Act,  sue 
to  recover  the  amount  due  under  the  pledge  by  sale  of  the  pledged 
property. 

Art.  120  of  the  Limitation  Act  governs  such  a  suit  for  sale,  while  Art. 
57  will  apply  to  a  suit  to  recover  the  money  personally  from  the 
debtor. 

Vitla  Kamti  v.  Kalekara,  I.  L.  R.,  11  M.  158,  not  followed  ;  Nim  Chand 
Bahoo  V.  JagdbhundhAi  Ohose,  I.  L.  R.,  21  C.  21  and  Madmn  Mohan 
Lai  V.  Kanhai  Lai,  I.  L.  R.,  17  A.  284  followed. 

Per  Davies,  J.  Contra  : — ^A  suit  at  the  instance  of  a  pledgee  to  recover 
the  debt  by  sale  of  the  pledged  property  is  not  maintainable. 
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CMltract  Aot— Continued.  ^9^ 

A  Buit  for  sale  of  the  pledged  prc^rty  will  be  ban*ed   if  a  suit  for 

recovery  of  the  debt  personally  from  the  pledge  be  barred  under  Art. 

57  aa  the  right  to  sell  is  only  accessory  to  the  right  to  recover  the 

debt.     Vitla  Kamti  v.  Kalekara  followed. 
An  hypothecatee  is  entitled  to  sue  for  recovery  of  the  debt   by  sale  of 

the  hypothecated  property. 

Mahalinga  Nadar  Y .  GaTuipathi  Bubhien    ...  ...  ...  ...       445 

Contraofc  referred  to  arbitration,  iwhen  zevccable  r-^See 

Civil.  Procedube  Code  (SI). 

Contribution  as  between  co-sharers  of  an  estate :— Se« 

Madras  Revenue  Recovery  Act  (1). 
Co-owner,  refirsal  of,  to  sign  patta  .—See  Joint  Owners. 

Co-sharers,  liability  of,  to  oontribntion  .--See  Madras  Revrnuk 
Recovery  Act  (1). 

Costs— Discretion  -.—See  Practice. 

Covenants  positive  and  negative  -.—See  Specific  Relief  Act  (3). 

1.  Criminal  Frooednre  Code,  S.  17  (1)  and  (5)  .—See  Civil 

Procedure  Code  (15). 

2.  Criminal  YrOOednre  Code,  S.  \9B.— Magistrate  granting  sanction 

' — Propriety  or  legality — Jurisdiction  of  Magistrate  trying  complaint 
to  qwestioTh. 
The  propriety  or  legality  of  a  sanction  granted  under  S.  IDS,  Cr. 
P.  C,  by  a  competent  Magistrate  cannot  be  questioned  by  the 
Magistrate  who  tries  the  complaint  instituted  in  pursuance  of  such 
sanction, 
Pachai  Ammal,  In  re-~2}  U.  1S9        ...  ...  ...  ...  ...     67 

3.  ' S.  423- — Charges  of  theft ^  rioting ^  hurt^  ^c. — 

Acquittal  on  charge  of  theft — Conviction  on  other  charges — Appeal  hy  the 
accused — Setting  aside  of  acquittal-— Dacoity — Commitment  to  Sessions. 

In    the   absence  of  dishonest  intention  a  charge  of  theft  cannot   be 

sustained. 
It  is  not  competent  to  an  Appellate  Tribunal  (at  any  rate  one  other 

than  the  High  Court)   to  set  aside   an    acquittal  under  8.  423, 

Cr.  P.  C. 

Where,  therefore,  a  2nd  Class  Magistrate  acquitted  the  accused  on  a 
charge  of  theft,  but  convicted  them  on  charges  of  unlawful  assem- 
bly, rioting  and  hurt,  and  on  appesl  by  the  accused  against  such 
conviction  the  Deputy  Magistrate  found  that  on  the  facts  the  accused 
must  be  held  to  have  committed  the  offence  of  dacoity  (by  theft)  and 
committed  them  to  the  Sessions : — 

Held  (1)  that  the  Deputy  Magistrate  had  no  jurisdiction  to  set  aside  an 
acquittal  in  an  appeal  by  the  accused  against  their  oonviotiou 
upon  othflar  oharges ; 
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(2)  that  without  reverKing  th*  acquittal  on  the  charge  of  theft,  a 

necessary   ingredient   in   the    offence    of    dacoity    would    bo 
wonting ;  and 

(3)  that  the  order  of   the    Deputy   Magistrate  in   committing  the 

acoQsed  to  the  Sessions  was  wrong. 
8ami  Aiya  V.  King  Emperor^2QM.  4,7S  ...  ...  ...  ...     263 

Cirstom,  inoidents  attached  by,  effect  of,  on  registratioD  :—  See 

Registration  Act  (1). 
Barkhast  for  lease  -.—See  Registration  Act  (2). 
Darkhast}  grant  of,  Obtained  by  fraud  vpon  Rerenne  authorities,  hindimj 

character  of —See  Agricultural  Tenant. 
SarkliaBt  Svles  (Madras)  .—Grant  of  house-site— Tahsildar's  order 
granting  lands  for  house-site — Appeal  from  darhhast  grant  to  Suh-CoUecfor — 
Suh'Collecti>r  requesting  orders  of  Collector — Copy  of  Collector's  ordei' 
transmitted  to  Tahsildur — No  decision  by  Sub-Collector — CoUectoi'^s 
revisional  pouers — Matter  not  govei'ned  by  Regulations — Madras  Regula- 
tion II  of  1808,  8.  9. 

The  grant  of  lands  by  Government  for  house-sites  is  not  governed 
by  any  Regulation  in  force  in  1803  or  any  Regulation  subsequently 
enacted. 
The  Collector  has  no  revisional  powers  under  S.  9  of  Regulation  II  of 

1803  (Madras)  over  orders  relating  to  grant  of  house-sites. 
The  subject  of  grant  of  lauds  by  Government  for  houso-sites  is 
governed  by  executive  orders  of  Government,  which  direct  that  the 
right  of  appeal  from  a  Tahsildar's  order  with  reference  to  the  grvMt 
of  a  house-site  shall  be  to  the  Sub- Divisional  officer  and  not  to  the 
Collector,  and  that  the  order  of  the  Sub- Divisional  officer  shall  be 
ftnal. 
Where  the  Tahsildar  ordered  that  a  grant  of  lands  should  be  made 
and  there  was  an  appeal  from  this  order  to  the  Sub-Collector,  and 
the  latter  wrote  to  the  Collector  requesting  favour  of  orders  upon 
the  matter,  and  the  Collector  passed  an  order  revoking  the  grant 
which  was  communicated  by  the  Sub-Collector  to  the  Tahsildar  : — 

Held  (1)    that  the  Sub-Collector  had  exercised  no  discretion  in  the  matter 
and  made  no  order  on  the  appeal ; 

(2)  that  only  the  Sub-Collector  could  set  aside  the  order  of  the  Tahsil- 

dar in  7-espect  of  the  grant  on  an  appeal  preferred  from  the  order 
of  the  Tahsildar ; 

(3)  that  the  matter  not  being  dealt  with  by  any  Regulation,  the  Collec- 

tor had  no  revisional  powers,  and  his  order  could  not,  therefore, 
be  regarded  as  an  order  made   by  the  Collector  in  the  legal 
exercise  of  hit  revisional  powers ; 
nnd  (4)    the  order  of  the  Tahsildar  not  being  legally  set  aside  there  was  a 
Valid  grant. 
Sappmi  Aearir.  Collector  of  Coimbatore--2»U.74i       ...  ...  m.     472 
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Baolaration,  suit  for,  effeot  of  i-nSfee  Ltvitation  Act  (ll).  Page. 

BOOree  against  Karnavan — Binding  on  junior  members  '.—See  Civil 
Procedure  Code  (7). 

Becjree  for  moveable  property  -.—See  Civil  Procedure  Code  (16). 

Beoree,  jvdginent  in  snnunazy  suit  is  :—See   Civil  Procedure 
Code  (1). 

Decree,  order  rejectiBg  appeal  out  of  time  is  :—8ee  Civil  Pro- 
cedure Code  (1). 

Decree  for  sale,  nature  of  :—8ee  Transfer  of  Property  Act  (6). 

Dedication  of  highway  with  reservation  of  rights  -.—See  Penal 
Code  (1). 

Dedication  of  idol  and  land  .—See  Beligious  Endowments  (2). 

Direction  by  appellate  Court  to  take  accounts,  how  enforce- 
able :—8ee  Transfer  of  Property  Act  (6). 

Dishonest  intention  .—See  Penal  Code  (3). 

District  and  other  mafl^istrates  not  subordinate  to  District 
Court : — See  Civil  Procedure  Code  (15). 

District  Municipalities  Act,  Ss.261  and  262  (MadrrvS)  .--Notice 
to  Municipality— Amount  of  daimiges  not  specified— Municipality  stating 

notice  defective — Sei^der  of  notice  requesting  to  he  informed   of  defect 

Objection  under  S.  262   not  raised  in  first  CouH— Revision — Act  IX  of 
1887,  S,  25. 

When  a  notice  sent  to  a  Municipality  in  compliance  with  S.  261  of  the 
District  Municipalities  Act  did  not  specify  the  s^nount  claimed  as 
compensation  or  damages  and  upon  the  Municipality  statiug  to  the 
sender  of  the  notice  that  the  same  was  defective  the  sender  asked 
the  Municipality  to  inform  him  of  the  nature  of  the  defect,  but  the 
Municipality  took  no  notice  of  his  request,  the  suit  should  not  be 
dismissed  for  the  plaintiff  not  having  complied  with  S.  261. 

Eales  V.  Municipal  Commissioners  of  Madras^  I.  L.  B.  14  M.  886 
referred  to.  -^ 

An  objection  by  the  Municipality  that  a  suit  against  them  is  barred 
for  not  complying  with  the  provisions  of  S.  262  of  the  District 
Municipalities  Act,  is  one  which  cannot  be  raised  for  the  first  time 
in  revision  under  S.  26  of  Act  IX  of  1887. 

Municipal  Council,  Kumool  v.  Subbarma  Chetty      ...  ...  ^     a^R 

Drawee,  liability  of  .—See  Negotiable  Instruments  Act. 
Entire  estates:— fi^ee  Madras  Revenue  Recovery  Act  (3). 
Equity  of  Bedemption,  price  of .— fiec  Suit  by  pbiqe  mobtoagee^ 
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!•    Sstoppel  i-^See  Madras  Bent  Recovery  Act  (4).  Page. 

2.    See  Landlord  and  Tenant  (6) . 

Evidence  Act,  S.  91  .—See  Registration  Act  (4). 

Execution  application  by  revival  of  prior  attachment  •.—'Sec 
Several  Attachments. 

Execution  sale. — Auction-purchaser — Balance  of  purchase-money — Court 
closed  for  vacation— Fifteen  days  expiring  during  recess — Payment  on  re' 
opening  day — Receipt  of  papers  and  granting  of  copies. 

Where  the  Court  is  closed  for  the  vacation  and  provision  is  made 
only  for  the  receipt  of  certain  papers  and  the  grant  of  copies  of 
documents  on  certain  days  during  the  vacation,  a  purchaser  at  an 
auction-sale  held  prior  to  the  vacation  who  has  paid  the  25  per 
cent,  deposit  will  be  justified  in  paying  the  balance  of  the  purchase 
money  on  the  first  day  after  the  vacation  where  the  15  dajs  allowcnl 
to  him  expires  during  the  recess. 

AriChetty.Inre...  ...  ...  ...  ...  ...  ...     271 

Ex-parte  docree— Application  to  set  aside  .—See  Civil  PRocEDrRE 
Code  (U). 

Poreign  bankruptcy,  effect  of,  on  foreign  judgment  -.See  Civil 
Procedure  Code  (2). 

Grant  by  Government,  effect  of — Estate  in  arrears  of  reven/ue — Claim 
for  maintenance  past  and  fvture— Grant  in  mtisf action  of  such  claim — Right 
of  resumption. 

In  consequence  i)f  arrears  of  revenue  due  to  Government  by  the 
Zemindar  of  Nidadavole  who  owed  various  other  debts  to  other 
persons,  and  among  them  arrears  of  maintenance  to  a  younger 
branch,  an  arrangement  was  come  to  by  which  a  portion  of  the 
estate  should  be  given  to  the  Nuzvid  Zemindar,  who  was  the  biggest 
creditor  and  the  remaining  should  be  handed  over  to  the  Zemindar 
**in  the  event  of  his  satisfying  the  other  creditors**,  the  Government 
relinquishing  their  claim.  In  order  to  carry  out  such  arrangement, 
the  estate  was  purchased  by  the  Government  in  revenue  sale  and 
a  portion  of  estate  was  given  to  the  Nuzvid  Zemindar  and  an  adjust- 
ment was  made  through  the  mediation  of  Government  with  the 
other  creditors  by  which  the  Tangallamudi  Mutta  was  assigned  in 
satisfaction  of  the  claims  of  the  younger  branch  upon  the  Zemindar 
of  Nidadavole  for  past  and  future  maintenance.  Some  time  after 
this  adjustment,  the  Nuzvid  Zemindar  granted  the  estate  of 
Chevendra  in  perpetuity  to  the  same  branch  for  a  similar  purpose, 
and  a  partition  was  effected  among  the  different  members  of  the 
younger  branch  with  the  privity  of  the  Zemindars  of  Nazvid  and 
Nidadavole  by  which  each  of  the  two  estates  was  allotted  to  the 
several  members. 
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Chrant  by  Qov^mment.—ContinMd.  Pasr*. 

Held,  by  P.  C.    (1)  that  the  grant  of  Tangallamudi  was  a  grant  by  Gov- 
ernment, end 
(2)  that  the  said  grant  was  not  reanmable  but  created  on 
heritable  estate  in  the  grantees. 

Raja  Rajajee  Bahadur  v.  Raja  Parthasarathi  Appa  Row — 26  M.  202         ...     125 

Gvardian  and  Ward — Testamentary  giinrdian — Alienation  hy  de   facto 

guardian — Necessity — Acquiescence. 

An  alienation  of  a  minor's  estate  made  by  the  iKitural  and  de  facto 

guardian  will  be  valid  if  for  necessity  notwithstanding  that  there 

was  a  testamentary  guardian  in  existence  (especially  where  such 

testamentary  guardian  had  acquiesced  in  the  alienation). 

Aruntxhella  Reddi  V.  Chidambara  Reddi  ...  ...  ...  ...     228 

Hereditary  office— See  Bbltoious  Endowments  (1). 

Highway,  use  of,  for  religions  processions  i-See  Penal  Code  (i). 

1.    Hindv  XrfkW,  Adoption  :—See  Civil  Psocedubr  Code  (3). 

2. Adoption — Authority  to  adopt  given  by  husband^ Con- 
struction-^ Authority  not  exhausted  hy  one  adoption — Successive  adoptions. 
When  a  Hindu  gives  permission  to  his  wife  to  adopt   and  shows   a 
general  intention  to  be  represented  by  an  adopted  son  and  does  not 
indicate  any  particular  person  for  adoption   either   by    name    or 
otherwise,  nor  places  any  restriction  upon  the  wife's  discretion  :  — 

Held  that  such  authority  is  not  exhausted  by  one  adoption,  but  will 

extend  to  successive  adoptions  to  be  made  by  the  widow  when  the 

necessity  arises. 
Veeraperumal  Pillai  v.  Narrain  PiUai^  1  Strangers  N.  C.  78,  Lakshmihai 

V.  Ragojiy  I.  L.  R.,  22  B.  996,  and  Ramasami  v.  VenTcataramaj  L.  R. 

6  I.  A.  196,  referred  to. 

Suryanarayana  y,  Venkatarama — 26  M.  681  ...  ...  ...     318 

3.     ■ Adoption  by  9vidow — Sapinda^s  consent — Authority  of   hvH- 

hand,  false  to  the  knowledge  of  sapinda,  effect  of — Sapinda's  consent,  effect 
of,  swne  consenting — Sapinda's  consent,  some  not  being  applied  to,  effect  of — 
Consent  of  one  of  several  uiidivided  sapindas,  sufficiency  of. 

Where  the  assent  of  a  sapinda  is  obtained  under  a  representation  hy 
the  widow  that  she  had  authority  from  her  husband,  and  such 
authority  turns  out  to  be  false,  then  the  assent  of  the  sapinda  is 
inefficacious. 

But  if  the  sapinda  knew  the  authority  to  \ie.  false,  then  his  assent,  if 
otherwise  efficacious,  may  be  valid. 

In  an  undivided  family  the  assent  of  the  senior  and  managing  member 
(or  sapinda)  may  be  sufficient. 

In  a  divided  family  seniority  has  no  bearing  upon  the  validity  of  the 
assent. 
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The  widow  muRt  apply  for  tlie  aRsent  of  all  the  nearest  sapindaR  and 
an  adoption  made  with  the  consent  of  one,  bnfc  without  applying  for 
rhe  a!48ent  of  another  of  the  same  grade,  will  l)e  invalid  thongh  it 
may  be  that  if  application  had  been  made  he  would  have  refused  his 
assent. 

Stihrahnmnyam  X.  Vfrnk-Mnnha^  2Q  }A.627    ...  ...  ...  ..     230 


CoiUraci  Act^  S.  69 — Qriha  Pravesam  and  Rithuaanti    cc 

penses — Pertmn  intercitlpd  in  making  payment — QirVa  mother. 

Griita  Praveaam  ^  entering  the  husband's  house)  and  Bithusanthi 
(nuptials)  are  essentially  connected  with  the  disposal  of  a  Brahmin 
girl  in  marriage  and  form  part  of  the  marriage  ceremonies,  and  a 
person  who  takes  by  survivorship  the  share  of  the  deceased  in 
undivided  property  is  bound  to  perform  such  ceremonies  for  the 
daughter  of  the  deceased.  The  mother  of  the  girl  incurring  such 
expenses  is  a  person  interested  in  making  the  payment  and  is 
entitled  to  recover  them  from  the  person  in  possession  of  the  joint 
property  under  S.  69,  Contract  Act. 

Vaikm^am  Ammangar  v,  Kallapiran  Aiyangar,  26  M.  497  ...       25 


— —  Gift  or   assignment   by  grandfather^  binding   nature  o/,  as 

agaiftat  grandaona^Grandaonfi  claiming  i n  their  own  right   antl  not   an 
heint  of  the  grandfather-  -Suit  for  cancellation  not  neceamry. 

Where  an  assignment  of  cei*taiu  property  by  the  grandfather  is 
invalid  as  against  his  grandsons,  the  latter  are  entitled  in  their  own 
right  as  co-parceners  to  recover  the  property  and  are  not  bound 
to  sue  for  cancellation  of  the  invalid  assignment  in  the  first  in- 
stance. 

Kumarasami  Gotmdan  v.  Kajijappa  Goundan  ...  ...  ...       21 


■  ■  — Joint  family  conaiaiing  of  father ^  son  and  fon^a  aona^ Mort- 
gage hy  aon  not  hinding  on  family — Decree  obtained  by  nwrtgage — Son* a  rights 
title,  and  intereai  aold  in  apecific  lands — Father  tnaking  gift  of  moiety  in 
landJi  aold  to  grantlaonn—Court  aale — Partition — Katijic^fion  hy  father* s 
tn'ft — Jtight  of  g randaona. 

Where  a  person  purchases  the  right,  title  and  interest  of  a  member 
of  a  joint  family  in  a  specific  portion  of  joint  family  property  and 
the  sale  does  not  bind  the  other  remaining  members,  the  latter 
may  aAirm  the  sale  in  -espect  of  the  share  of  the  member  whose 
right,  title  and  interest  is  sold  in  the  specific  land  and  will  then 
become  divided  in  respect  of  such  portion  of  the  family  land.  The 
purchaser  in  such  a  case  need  not  be  driven  to  enforce  his  purchase 
by  bringing  a  suit  for  a  general  partition  of  the  whole  of  the  family 
property 
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Sindu  Law. — ConUm^,  l^i^. 

Chinna  ftanyari  v.  S'lriyn,  I.  L.  R..  5  M.  196  referred  to. 

Where  a  joint  family  conaigted  of  i  he  2iid  defendant's  father,  the  2nd 
defendant  and  the  plaintiffs  the  JInd  defendant's  sons  and  in 
execution  of  a  decree  obtnined  cm  a  inort}irage>bond  executed  bv 
the  2nd  defendant  and  not  binding  on  the  family,  the  lat  defend- 
ant became  the  purchaser  of  the  rijcht,  title  and  interest  of  the 
2nd  defendant  in  a  specific  portion  of  the  joint  family  property 
and  the  interest  of  the  sons  in  such  property  also  passed  by  the 
sale  and  the  2nd  defendant's  father  thereupon  made  a  gift  of  the 
moiety  of  the  speoific  property  to  his  grandsons  (the  2nd  defendant's 
sons)  who  now  brought  a  snit  to  recover  such  specific  moiety  :— 

Held  : — (1).  that  the  gift  by  the  2nd  defendant's  father  amounted  in  effect 
to  a  ratification  of  the  court  sale  as  effecting  a  partition  of  the 
property  (to  which  the  sale  relate<l)  between  himself  and  his 
son  ; 

(2).  that  as  the  gift  is  by  a  member  of  a  joint  family  of  property  with 
respect  to  which  he  is  divided  the  same  is  valid  and  the  fact 
that  he  is  undivided  with  respect  to  other  property  does  not 
affect  its  validity  ; 

(3X  that  no  decree  for  joint  possession  with  the  pur^^haser  conW  bf» 
passed ; 

and  (4).  that  if  the  lands  sued  for  under  the  gift  represented  a  fair  half 
of  the  lauds  to  which  the  1st  defendant's  sale  related,  a  decree 
for  recovery  of  the  same  should  be  given  ;  otherwise  the  Court 
should  allot  to  tlie  plaintiffs  such  portion  of  the  lands  as  would 
represent  their  half-share. 
Kadegan  V,  Peria  Mimv^ami  ...  ...  ...  ...     477 

7.    Joint  family  J   relation  of  managers    to  other  membei's: — See 

Civil  Procedure  Code  (9). 

8. Marriage  of  members — Member  holding  office  and  inpotses' 

sion  of  family  funds — Presumption  of  family  property — Onus  on  member 
to  shew  self'ttcquisition'^Life  Insurance  Policy — Premium  paid  o^tt  of 
savings— Policy,  character  of— Asset  available  for  divisian. 

The  cost  of  the  marriages  of  the  members  of  a  Hindu  family  is  a 
legitimate  charge  on  family  funds.  Where  family  jewels  to  the 
value  of  Rs.  800  have  been  expended  on  such  occasions,  these  are 
not  assets  available  for  partition. 

Where  a  member  of  a  Hindu  family  is  holding  an  office  under  Govern- 
ment (which  fetches  him  a  separate  income)  and  is  in  pogtession  of 
family  funds  and  has  been  managing  or  helping  to  manage  the 
family  property,  it  lies  upon  him  to  show  that  what  he  olaimt  to  be 
his  separate  property  has  not  been  acquired  hj  family  funds. 
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Iiid«  Law.— Cou/uHict/.  l*ug«. 

A  Life  Insumnce  Policy  held  by  a  member  is  not  »u  asset  available 
for  divisioii  duriuj^  bis  lifetime  and  must  be  treated  an  the  separate 
property  of  the  member  where  he  payn  the  premium  out  of  the 
sayiugH  uf  hii«  salary. 

Muhadeca  Pandia  v.  Rama  Karaytma  Puiuiia         ...  ...  ...     76 


9. Mater iml  itncle^s  property — Sister^ ts  sons  ittcinbers  of  a  joint 

family  ^Xatit re  of  estate  taken  by  sister^ s  sons — Rule  of  survivorship — 
Tenants  in  cofnnton — Mother's  siridhanam — So^\s  taking  as  tenants  in 
common. 

Sons  take  the  property  of  tiie  mother  as  tenants  in  common  and  not 
as  co-parcencrs  with  rights  of  surTivotship. 

Tlie  definitions  of  obstructed  and  unobstructed  heritage  given  by  the 
Mitakshara  refer  in  terms  only  to  the  heritage  of  the  property  of  a 
male. 

The  estate  uf  a  maternal  uncle  devolves  upon  his  nephews  who,  at  the 
time  of  tlie  uncle's  death,  are  members  of  an  undivided  family,  not 
as  joint  tenants,  but  as  tenants  in  common  or  as  co-owners  without 
benefit  of  sur\'ivor8hip. 

Tlie  Jagampif  eai^^  I.  L.  B.,  25  M.  678,  considered  and  explained. 

In  Hindu  Law  ** Ancestor"  docs  not  mean  'propositus,*  but  a  direct 
ascendant  in  the  paternal  or  the  maternal  line. 

Uavgfater's  sons  living  together  as  coparceners  take  the  estate  of  their 
maternal  grandfather  as  coparceners  with  rights  of  survivorship 
and  on  the  property  vesting  in  them  their  issue  acquire  a  right  by 
birth  in  such  property. 

Karuppai  Kach iar  v.  9a nka rana ra ya nan  Chctti         ...  ...  ...     398 

XO.    — Oral  gift  hy  father  tv  bin  daughter — Title  invalid — Possession 

of  donee  adrei'se — Prescription  ji>r  full  estate-  Right  of  reversioner  to 
question. 

When  under  an  oral  gift  made  in  1884  (which  was  invalid  under 
the  Transfer  of  Property  Act)  by  the  last  male  owner  to  his 
daughter  the  lattter  remained  in  possession  for  over  12  years  :^- 

HtW  :~(1)    that  she  prescribed  for  a  fnl)  estate  ; 

(2)  that  the  possession  of  the  donee  was  adverse  to  the  donor  and 
his  representatives  whether  the  title  was  valid  or  otherwise  { 
and 

(3)  that  a  reversioner  claiming  through  the  donor's  son  cannot 
<ptettion  flmch  possession  i^ter  the  espiry  of  12  yean. 

Venkatrayndu  v.  Subhamma  ...  ...  ...  ...  •.•     902 
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11.  ■    '■ RevertninMn/    nuU—  Kettjtulieaia  : — See    Civil    Truckdubl 

Code  (4). 

IS.     *— - — — " —Stridhan, — BeHur*'^      >^divuh - Succvitfunir-  Siridhan 

ini^etited    hy    a   tvotnan — yaiure     of    vMatc — iMi'ofittion-    Pref*>rrftce    of 
daughter  if  t>on  to  daughter's  daughter. 

Property  iiilieriied  by  u  womuu  from  a  male  is  iioi  \wr  ubsulute  pro- 
perty and  passes  on  her  death  not  to  lier  Stridhan  heirs  but  to  the 
heirs  of  the  person  from  whom  she  inherited  it. 

According  to  the  Bengal  School  it  is  well  settled  tluit  properly  in- 
herited by  a  woman  from  a  woman  does  not  on  the  death  of  the 
former  pass  as  her  Stridhan. 

What  has  once  descended  as  iStri'd/iui*  does  not  so  descend  again. 

According  to  the  Mayukha  what  has  jiassed  by  inheritance  from  a 
woman  to  a  woman  goes  on  the  death  of  the  latter  to  a  special  line 
of  heirs  with  a  preference  for  females,  who  wuuUI  succeed  to  it  if  it 
were  her  Stridhun  proper. 

According  to  the  Benares  Law  also  Stridhauaui  property  inherited 
from  a  woman  by  a  woman  ceases  to  be  Stridhaiiam  and  is  not  the 
absolute  property  of  the  latter. 

The  text  of  the  Hitakshara,  Cb.  IT,  S.  11,  pi.  2  (last  portion)  not 
followed. 

Wliere  Stridhanam  of  a  mother  dovolved  upon  her  daughter  the 
daughter's  daughter  is  not  entitled  under  the  Benares  Law  in 
preference  to  the  daughter's  son  upon  the  deatii  of  the  daughter. 

Sheo  Shankar  Lai  v.  Debt  Sahai  ...  ...  ...  ...  ...     33t) 

13.  -  Htridhan-  Prifjterty     inherited      by     a      wvman    from     a 

woman — Qimlified  etftaie^Ondh  Eetatee  Act,  Ss.  2,  10  and  11. 

A  person  who  has  a  limited  estate  in  pi-operty  subject  to  the  Oudh 
Estates  Act,  1869,  lias  "not  by  virtue  of  any  provisions  in  the  Act 
any  absolute  power  to  alienate  the  whole  estate. 

The  Legislature  must  have  used  clear  language  if  it  iuiended  to  de- 
part from  the  ordinary  principles  of  law  by  empowering  people  to 
alienate  what  may  not  belong  to  them. 

Courts  may  go  behind  the  Act  to  the  e^ttent  of  recognizing  trusts  and 
giving  effect  to  beneficial  titles  distinct  from  the  statutory'  title 
under  the  Act . 
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Btindu  Law.— Cott/inuiJ.  Page. 

A  dttugbter  who  lian  MUcveL'ded  to  her  mutlicr's  Stridhaii  tlues  uut 
possess  an  absolute  estate  and  a  tnortj^ge  executed  by  her  is  not 
Y«lid  beyond  her  life-time. 

A  passage  in  the  jndgtueut  of  Privy  Council  in  Jugdisk  Bahadur  v. 
aiieo  Partab  Sin^h,  Ji.  R.  28  I.  A.  100  at  i».  106  explained. 

Sheo  Fertab  Bahadur  Sing  v.  The  AlUi}Mbad  Battl;  Limited  ...  ...     i*SC 

14- ^'«*«*  to  set  oifide  or«8tol>ltW(  on  a^U)ptivn:-'See  Limitation 

Act    (8). 
15.     • See  Civir.  Procedure  Code  (22). 

16*     -■ ^Swr  Probate  Arx 

Hindu  "Will  in  town  oF  Madras  -i^ee  Succession  Act. 

Kovae  teespaas  .—See  Penal  Codk  {Ji). 

Inoldents  attached  by  o^stom,  eSeot  of,  on  registration  :-- 

See  Registration  Act  (1). 

Illegal  agreement  ••-  ^«c  Madras  Abkaui  An  l  of  18HC. 
Illegal  cohabitation— Pro-note  given,  daring:— i>«c  Contract  Act 
(1). 

Insolvency  Act,  1843,  S.  7. — (JivH  Procedure  CudCy  8.  244 —  ln^idveiicit 
petition — Vcbtiihg  order  -^Citfnposition  with  crediton — Disini^ifal  of  petition 
— Re-vestitig — Attachment — Trust£e*s  right  to  claim — Maintainability  of 
»ait.  .  .,         . 

S.  7  of  the  Insolvency  Act,  1848,  provides  that  if,  after  «he  making  of 
any  vesting  order,  tUe  insolvent's  petition  slionld  be  dismissed,  tUe 
vesting  order  beoomes  null  and  void  from  and  after  such  dismissal, 
provided,  however,  that  all  acts  done  by  the  Official  Assignee  in  the  : 
interim  will  be  good  and  valid  and  has  the  effect  of  revesting  the 
property  in  the  insolvent  retrospectively  from  the  date  of  the  vest- 
ing order. 

Where  a  vesting  order  is  made  and  then  the  insolvent  enters  into  a 
composition  with  his  creditors  and  his  insolvency  petition  is  after- 
wards dismissed,  such  composition-deed  is  valid  and  upon  the 
dismissal  of  the  petition  the  property  revests  in  the  insolvent. 

A  tmstee  under  a  composition-deed  executed  by  the  judgment-debtor 
bef  <yre  attachment  of  his  property  is  entitled  to  bring  a  suit  to  set 
aside  the  attachment  and  such  a  suit  is  not  barred  by  S.  244,  C.  P.  C. 

KothandaranM  Kouth  y.  Muriigesa  Mudali  ...  ...  ...     372 
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Indxinotioil,  temporary  -.—See  Specific  Bkliep  Act  (3).  l*a;;o 
perpetval  i—Sev  Spkcikic  Bkmkf  Act  (»). 

Jaghirdar,  not   registered,   is    a   landholder  nndor  Bent 
Becovery  Act  .—See  Madras  Kknt  Recovery  Act  (1). 

Joint  owners — Eefuml  o/sowe  to  ttign  pattu — llent  due  by  icmnU   irrecover- 
able— Right  of  other K  to  mie  for  dumag&i. 

Where  in  consequence  of  the  refusal  of  some  of  the  co-owners  of  a 
land  to  sign  a  patta  for  acceptance  by  the  tenant,  re»t  4«e  hj  ihe 
tenant  became  irrecoverable,  the  co-owners  who  so  refused  to  sign 
would  be  liable  to  the  others  for  the  loss  sustained  by  them  as  re- 
gards their  share  of  the  rent. 

The  fact  that  a  remedy  for  partition  was  open  to  the  other  owners 
would  not  take  away  the  right  of  the  latter  to  sue  for  damages. 

Mathurcmvara  Bhatt<ir  v.  Karpura  Kutii  Bhaitar  ...  ...  ...     222 

Jurisdiction  of  British  Indian  Courts  over  foreigner  defend- 
ant :See  OrviL  Prockdvre  Code  (9). 


•  (Small  Cavse)  .—Judge    being     invented   with  Snmll  Cause 


jurisdiction  inibsei/ttent  to  the  filing. 

Wlicro  a  suit  is  filed  on  the  reguIaT  nide  and  the  premdiftg  judge  4« 
subsequent!}'  invested  with  small  cause  jurisdiction  an  oi*der  trans- 
ferring the  suit  from  the  regular  to  the  small  cause  side  is  errone- 
ous and  must  be  set  aside. 

Sankarachariarx.  Mumge-m  Mudaliar      ...  ...  ...  ...     488 

to  set  aside  award : — See  Civil  Procedure  Code  (37). 


Jms  tertii  plea  of-  ^^fe  Specific  Relief  Act  (2). 

1.    Kanom,  agreement  to  renew  -.—See  Specific  Performanci:. 

8.    *— — Meaning  of**  Avagyanmi  CKodikiMtihole"  or  "^  Avaaiyamayi  Ven- 

dUMMe*^ — Itedmnption  by  Jewni  within  12  yeart-^Necenity  to    shoio 
i»pee%al  emigeney. 

A  suit  for  redeeming  a  kanom  within  12  years  from  the  dato  of  the 
kanom  is  maintainable  even  where  the  kanom  containB  prorisionB 
that  the  Jenmi  should  reco\'er  only  "  Avasyamai  Chodikumbolc  "  or 
^*  Avasyamayi  Vendumbole "  and  the  jcnmi  need  not  show  any 
facial  exigency  before  he  is  allowed  to  redeem* 

The  words  ''Avasyamayi  Chedikujnbele"  or  "  Avasyamayi  Vendum- 
bole "  menu  only  **  on  dcu>aud.  "  Mahomed  v.  Ali  A'(ya,I.L.  U.,  14 
M.70  ovesmled. 

Kelu  Nedungadi  v.  Kri^fhnan  Nair,  26  BL  727  ...  ...  ...    374 
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Ttme^ejefiiTd — Viufmehtary   mortgage  by   Kanomffar^Redemp' 

titm  by  Jenrni — Kwndedge  of  rifJc — Mortgttge^tt  right  to  claim  interest  or 
losf  of  profitff. 

Where  a  time-expired  but  nnrodeemed  kanom  ia  ufiufmctaarily  mort- 
^fftged  to  a  person  who  knows  it  is  time-expirod  and  there  is  no 
provision  in  this  second  mortgage  for  interest,  the  mortgagee  of  tho 
kanom  interest  will,  on  redemption  of  the  kanom  and  recovery  by 
the  jenmi  of  the  properties  demised  on  kanom,  not  be  entitled  to 
claim  either  interest  or  loss  of  proAin. 

Moidu  Uajt  V.  Kunht  ^foidu         ...  ...  ...  ...  ...     314 

Landlord  and  T61lant~-1'*»»'/P* '«»*<*  of  tenancy  hj  denial  of  landlord\< 
title  '.—See  CiVIT.  PROCEDrRE  CopK  (1.1). 


Pbockdcbk  Code  (13). 


^inoperative  specific  lease,  effect  «/ r—.^^*^  Civil 


3. — proof  of    tenancy  hij    payment  of  rent  x— See 

Civil  PBocEnrRE  Cottt.  (It!). 

4^    .^ „__.___«_«__—«—— . — RemisMon  of  Refit  or  revruuc 

—Difcreiiom  of  CoUeetor—OhUgation  oniy  moral  not  legal. 

An  obligation  to  grant  remission  of  revenue  can  only  be  moral  but  not 
legal. 

A  proTision  for  remtssion  of  rent  according  to  the  discrerion  of  die 
landlord  can  only  be  a  moral  obligation  not  enforceable  in  Civil 
Courts. 

Alagappa  Chettiar  V.  TiniTHigavalU  ...  ...  ...  ...    377 

8. _— ^ Right  of  Jaghirdar  to  tender  patta: — 

See  Madras  Rent  Brco\£Ry  Act  (1). 

i-    — • ; Tender  of  two  pattas  ivitkin  the  fast i — Prae- 

tieefor  a  long  time — Aequieseence— Objection  irhen  to  he  taken, 

A  patta  may  be  reduced  to  writing  in  two  separate  papers  and  a  tender 
by  the  landlord  of  both  the  papers  within  the  fasli  is  unobjection* 
able. 

Where  it  has  been  the  jiractice  to  tender  such  second  patta  for  a  long 
time  and  the  tenant  hat  been  accepting  it  during  that  time,  which- 
ever party  objects  must  give  timely  notice  to  the  other  of  his  objec- 
tion. 

(lArinda  Shetti  Y.  Sriniva  Roio  Sahib  ...  ...  ...  ...     371 

T.    - — __- — — Termination  of  Lease  : — See  Mortoios  (6). 
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Landlord  and  Tenant* — Continued,  Pa^E^^ 


8.     ■ Zemindar — Lands  given  /or  private  $ervice— 

Dutcontinwince  of  service —BemmptiMi   of    some   lands — Not4c€   for    Ihe 
remaining  landf<  ffufficient, 

Whf^re  lands  are  given  by  a  Zemindar  to  certain  Nayakn  as  remunera- 
tion for  certain  private  serviceg  to  be  rendered  to  him  by  them,  it 
iR  competent  to  the  Zemindar  to  give  notice  that  the  aorviceB  arc 
dispensed  with  and  rennme  the  lands. 

^Vhere  after  the  services  were  discontinued,  the  Zemindar  took  posses- 
sion of  some  of  tlie  lands  and  the  Nayaks  acquiesced  in  the  same, 
it  is  sufficient  if  the  Zemindar  gives  notice  to  the  Xayaks  of  the 
remaining  lands. 

Vefikafa  Narasimiia  Appa  Row  v.  Sohhanadri  Appa  Jimo    '  ...     '        ....     209 

Leave    to  sue  in  forma  pauperis,  scope  of  enquiry  in  -.—See 
Civil  Prockdurk  Cook   (38). 

Legaoy  to  child: — See  Indian  SucrKssiox  Act. 

1.  Legal  Fraotitionexs'  Act,  ZVlU  of  1879, 8.13.*-''  other  reason- 
able cause,^*  -^Departn^ental  inquiry — Anonymous  letter  hy  pleader -^ 
Intention  to  influence  mode  of  empiiry  —Professional  misconduct. 

A  legal  practitioner  addressing  an  anonymous  letter  to  a  Snb-CoUeo- 
tor  holding  a  departmental  inquiry  into  a  charge  of  bribery  against 
a  Kevenue  Inspector  and  intending  by  such  letter  to  influence  the 
mind  of  the  officer  holding  the  enquiry  in  connection  with  the 
matter  he  is  investigating  is  guilty  of  misconduct  and  may  be  pro- 
perly suspended  *'  for  other  reasonable  cause  "  under  S.  18,  cl.  (/), 
Legal  Practitioners*  Act. 
In  the  matter  of  Puma  Chunder  Pal  Muhhtear,  I.  L.  R.,  27  C.  1023  fol- 
lowed. 

Hub-Collector  of  North  Arcot  v.  V.  C.  Scshachariar  ...  ...  ...       65 

8. 8.  36  -.—St'e   Cixih  PRocEnrRE  Cope 

(15). 


-BvlesSland  35.-^  fhiit  for  ilecl<iration 


of  title  to  immoveable  property — Pleader's  fee: 

Rule  31  of  the  Rules  framed  under  the  Legal  Practitioners'  Act,  is  not 
confined  to  cases  in  which  Court  fees  are  payable  ad  valoretn. 

A  suit  for  a  declaration  of  right  in  respect  of  immoveable  property  is 
not  a  suit  in  which  "  the  subject-matter  of  the  claim  does  not  admit 
of  valuation  "  within  the  meaning  of  Rule  35,  but  falls  within  Rule 
31,  and  the  pleader's  fee  must  be  fixed  with  reference  to  the  latter 
rule.  -  - 

Achu-tta  Bhntta  v.  Mnnjvnaiha\n.fo,  26  M.  654  ...  ,„  ...     358 
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LofetazB  Vatent,  8.  15  t—See  Gitil  Pbocsdubi  Codi  (41).  PAge. 

Lien  t—See  Tbansfsb  of  Propkbty  Act  (3). 

of  mifleoiired  oreditors  of  a  Sindv . — See  Civil  Procbdurk 

CODK  (22). 

of  vendor  when  lost  i—See  Transpkr  of  Pbopkbty  Act  (3). 

statutory  and  lien  eqt^taUe,  diftorenee  between  -.—See 

TSANSFSR  OF  PROPIBTY  AcT  (3). 

1.  Umitation. — S«e  Madras  Bbvbnue  Rkcovbrt  Act  (1). 

2.    Computation  of  Tifne — Gazetted  holiday — Dies  non-Suit  filed  on 

next  day. 

A  suit  filed  under  the  Bent  Recovery  Act  is  not  barred  by  the  rule  of 
90  days  if  the  last  day  happenu  to  be  a  general  public  holiday  and 
the  salt  is  filed  on  the  snoceeding  day. 

Sach  a  holiday  shonld  be  regarded  as  a  dies  non  for  purposes  of  limi* 
tation. 

Ohulam  OJiouse  v.  Venkatachalatn  PUlai    ...  •••  •••  •••    ^l*^ 


exclvsion  of  time  requisite  for  obtaining  oopies : 

— See  GiyiL  Pbocbdurb  Code  (1). 

for  suit  for  setting  aside  revenue  sale  i—See  Madras* 


Rktrndb  Bbcovbrt  Act  (6). 
Smtfor  wrongful  levy  of  Karnamfees:— Sec  Madras 


Rsvbnue  Bbcovsrt  Act  (4). 

6.   ,  time  for  reversioner  to  question  adverse  posses- 
ion : — See  Hindu  Law  (10). 

1.  Limitation  Act,  Arts.  14  and  IS^—Ryotwari  land— Ryots  applying 
for  land  being  classified  as  Poramhoke — Exemption  from  assessment  and 
class^ation — Extinguishment  of  title — Right  of  original  ryots  to  retain 
possession — Levy  cf  penal  assessment— Suit  for  recovery — Coercion. 

Where  at  the  request  of  the  ryots  certain  land  occupied  by  them  was 
exempted  from  assessment  and  classified  as  gramanattamj  the  owner* 
ship  or  title  of  the  ryots  is  extinguished  and  it  is  not  open  to  them 
notwithstanding  such  classification  to  retain  the  land. 

Where  land  is  classified  as  poramhoke  nattam  and  is  annexed  to  the 
village  site,  the  land  is  at  the  disposal  of  Government,  and  the  latter 
may  grant  it  to  bona  fide  applicants  for  house-sites. 

Where  penal  assessment  was  levied  by  the  Government  against  persons 
in  oconpation  of  village  poramhokef  without  the  consent  of  Govern- 
ment^ a  suit  for  the  recovery  of  the  sums  so  paid  will  be  barred 
after  one  year  from  the  date  when  the  assessment  is  levied  either 
under  Art.  14  or  Art.  16  of  the  Limitation  Act. 

Such  payments  in  order  that  they  may  be  legally  recoverable  by  suit 
must  have  been  made  under  coercion. 

Mohammad  Meera  Mohideim  Vt  The  Secretary  of  State  for  India 
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liilllitatioii  Act. — Contimted,  p^. 


a S.  ao,  Axti.    61,  90,  lao  and  132:-^ 

Madras  Revenue  Rkcovrby  Act  (1). 
3. S.  28  ;—8ee  Religious  Endowments  (1). 

4. Arts.  57  and  120  .—See  Contbact  Act  (4). 

5. Arts.  1  lO  and  116  -.—Sec  Madras  Rent  Recovery  Act  (6). 

6. 110  and   120:— See  Madras  Revenue  Recovery 

Act  (2). 
7. 118 — Meanitig  of  "  becoines  Jcnovm  to  Plaintiff"  :— 

See  Civil  Vrockdure  Code  (4). 

8. Arts.  118,    119   and    14:1.— Specific    Relief  Act, 

S.  42 — HiiKiu  Law — Suit  to  sei  aside  or  establish  an  adoption — Suit  for  hare 
declaratimi, — Suit  for  recovery  of  possession. 

Held,  by  the  Full  Bench  (^Bhashyam  Aiyangar,  J.  dissenting)  that 
where  a  plaintiff  cannot  obtain  a  decree  without  getting  a  decision 
that  an  adoption  is  invalid  or  never  in  fact  took  place,  or  that  an 
adoption  is  valid  his  claim  will  be  governed  by  Articles  118  and  119, 
Sch.  II,  of  Act  XV  of  77  though  he  may  also  seek  for  the  recovery 
of  possession  of  immoveable  property. 

Art.  141  of  the  inunc  Act  does  not  apply  to  a  case  where  the  plaintiff 
cannot  Kucceed  without  impugning  or  establishing  an  adoption. 

Per  P''a«/ii/am  Aiyangarj  J. : — Articles  118  and  119  apply  only  to 
dotiuratory  isuits  sanctioned  by  S.  42  of  the  Specific  Relief  Act. 

Raiiuiina.<ari  v.  Akilaiidammaly  26  M.  391  ...  ...  ...    27 

9. Arts.  119  and  142-G»/f  by  odop- 

tivi!  mother-^ Invalid  agaitist  adofded  »on — Possession  falcen  by  donee  under 
ifift — luiiu'fcreiice  of  adopted  smis  rights — Suit  for  posaessioH  more  than  6 
years  after — Limifaiion. 

A  <?ee'l  of  gift  by  the  adoptive  mother  in  favour  of  her  daughter,  in 
p\irsuance  of  an  alleged  testamentary  direction  by  the  donor's  hus- 
band is  in  the  absence  of  such  direction  invalid  aa  against  the 
adopted  son  an.I  possession  taken  by  the  daughter  under  such  gift 
is  a  direct  interference  with  the  rights  of  the  adopted  son. 

X  suit  brought  by  the  adopted  son  more  than  6  years  after  such 
possession  by  the  daughter  will  be  barred  under  Art.  119,  Sch.  II, 
Limitation  Act,  1877,  and  is  not  governed  by  Art.  142. 
Ponnammal  v.  Ratnam  Asari        ...  ...  ...  ...  ...    144 

10.     • — • Art.  119 — Interference  of  adopted 

Sim's  rights — Interference  ^vith  regard  to  other  propei'ties — Starting  point  for 
limitation. 
The  interference  by  the  defendant  which  is  the  starting  point  for 
limitation  under  Art.  119  need  not  relate  directly  to  property  sought 
to  be  reoovored  in  the  8uit« 
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Lfattitation  Act. — Continued,  Page. 

Where  therefor©  the  defendant  interfered  with   plaintiff's  right  as 
adopted  son  with  respect  to  certain  property  and  moi-e  than  six 
years  after  such  interference  the  plaintiff  sought    lo    recover    by 
virtue  of  his  adoption  certain  property  from  the  defendant  :— 
Held,  that  the  suit  was  barred  by  Art.  119. 
Aktlandammal  Y,  Ratnam  Asari  .„  ...  ...  ...     14o 

H.   'Arts*  120  and  131. — Right  to  receive  Tasdik — Decl-ara- 

Hon,  miit  for— Limitation — Adjudication,  effect  of. 
A  snit  for  a  declaration  that  the  plaintiff  as  Dharmakarta  of  a  eort  ain 
religions  institution  is  entitled  to  receive  direct  from  Government  a 
cerriiia  Tasdik  amount  payable  annually  is  governed  by  Art.   120 
and  not  by  Art.  131. 
Where  the  right  to  sue  for  such  declaration  accrued  to  tLo  plaintiff 
more  than  six  years  before  suit,  he  will  be  only  entitled  to  a  decla- 
ratory decree  for  that  portion  of  the  amount  which  appertains  to 
the  six  years  prior  to  suit. 
The  adjudication  of  plaintiff's  right  will,  however,  be  sufficient  for  the 

Government  to  act  upon  even  in  regard  to  the  other  years. 
SrinivasaRamanujachnriarv.Suhhachariar  ...  ...  ...     26T 

12. Arts.  124,  127  and  1^2:— See  Rfxigiocs  Endow- 
ments (1). 
13. Art.  166:— See  Civil    Peocedubk  Code  (28). 

14. Arts.  178  and  179,  Test  ofapplicahifity  of  Article  :— 

Mortgage-decree — Application    for    execution — Limitation— Civil     Procc 
dure  Code,  8.  243 — Stay  of  execution — Suit    disposed  of— Application  after 
inch  disposal   of— Application    for  order  absolute — Application  to   keep 
decree  alive. 
Whether  Art.  179  or  Art.  178  will  apply  to  a  particular  application 
will  depend  upon  the  nature  and  portion  of  the  decree  sought  to  be 
executed  and  upon  the  fact  of  the  application   in   question   being 
the  first  or  a  subsequent  application. 
The  true  criterion  in   determining  whether  Art.  179  or  178,  applies 
to  a  particular  application  is  to  ascertain  whether  any  one  of  the 
six  points  of  time  specified  in  Col.  3  of  Art.  179  is  applicable  to  it 
and  if  none  of  them  applies  it  is  only  then  that  Art.  178  will  apply. 
Under  the  present  Law  (See  para.  4  of  Art.   179)   an  application  can- 
not be  made  merely  for  the  purpose   of  signifying  the  decree- 
holder's  intention  to  keep  the  decree  in  force  as  it   would  be 
possible  under  the  old  Law  (See  para.  4  of  Art.  107  of  Act  TX  of 
1871). 
An  order  staying  execution  under  S.  248,  C.  P.  C,  merely  possesses 

execution  but  does  not  vary  the  decree. 
An  order  varying  the  decree  can  only  be  made  eithei  on  review 
under  S.  628,  C.  P.  0.,  or  an  amendment  under  S.  206,   C.  P.  C^ 
or  under  S.  210,  C.  P.  C, 
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Limitfttioa  Act  —Continued.  Page. 

An  order  staying  ezecntion  may  be  passed  either  by  the  Court  which 
passed  the  decree  or  by  the  Court  exeonting  the  decree  as  a  pro- 
ceeding in  execution  under  S.  244,  C.  P.  C. 

Where  an  order  is  passed  under  S.  242,  C.  P.  C,  staying  execution  of 
a  decree  pending  the  disposal  of  a  suit,  no  day  is  fixed  for  payment 
of  the  amount  due  under  the  decree  within  the  meaning  of  para.  6, 
Art.  179  (8rd  Col.). 

A  decree  which  directs  a  sale  of  the  mortgaged  property  in  default  of 
payment  of  the  mortgage  money  within  a  time  fixed  by  the  decree 
is  not  a  decree  directing  the  payment  of  the  amount  to  be  made  at 
a  certain  date  within  the  meaning  of  para.  6,  Col.  8  of  Art.  172, 
Schedule  II  of  the  Limitation  Act  (XV  of  1877). 

Where  no  prior  application  for  execution  of  such  decree  or  to  take 
some  step  in  aid  of  execution  is  made  and  an  order  is  obtained 
under  S.  248,  C.  P.  C,  staying  execution  of  such  decree  pending  the 
disposal  of  another  suit  than  an  application  for  execution  made 
after  the  disposal  of  such  suit  is  governed  by  Art.  178  of  Schedule 
II  of  the  Limitation  Act  although  3  years  may  have  elapsed  from 
the  date  of  the  decree  or  the  date  mentioned  in  the  decree  for 
payment  provided  the  application  is  within  3  yeaors  from  the  dis- 
posal of  the  suit  when  the  right  to  apply  for  execution  accrues  and 
provided  3  years  from  the  date  mentioned  in  the  decree  for  pay- 
ment have  not  elapsed  at  the  date  of  the  order  staying  execution. 

A  first  application  for  execution  of  a  decree  directing  the  sale  of  mort- 
gaged property  made  on  default  of  payment  by  the  mortgagor 
within  the  time  fixed  is  governed  by  Art.  178  and  not  Art.  179. 

Where  there  is  a  personal  decree  against  the  mortgagor  and  the  impli- 
cation is  to  execute  the  decree  as  such,  limitation  will  run  from  the 
date  of  the  decree  under  para.  J ,  if  payment  is  enforceable  under 
the  decree  from  the  date  thereof  or  from  a  future  date  if  payment 
can  be  enforced  under  the  decree  only  on  or  after  such  future  date 
fixed  in  the  decree. 

An  application  for  an  order  absolute  for  sale  under  S.  89  of  the  Trans- 
fer of  Property  Act  is  only  an  application  to  enforce  the  decree. 

In  construing  the  Articles  of  Schedule  I  of  the  Limitation  Act 
stress  must  not  be  laid  exclusively  upon  the  entry  in  the  first 
column  ignoring  the  entries  in  the  8rd  column. 

If  the  various  starting  points  fixed  in  the  8rd  colunm  of  any  article  from 
which  the  period  of  limitation  is  to  be  reckoned  do  not  cover  all 
cases  falling  within  the  class  of  suits  or  applications  described,  then 
the  article  in  question  is  not  exhaustive  of  the  class.  If  the  article 
is  inapplicable  to  certain  cases  comprised  in  the  class  those  cases 
will  be  governed,  in  the  case  of  suits  by  the  residuary  Article  No. 
120  and  in  the  case  of  applications  by  the  residuary  Article  No.  178. 

Rwngiah  Qoundan  tj*  Co,  v.  Nanjappa  Bow,  26  M.  780  ...  ,,,    412 

1^  Art.  179,  CL  (8)  vSee  Civil  Pbocbdubk  Codb  (24). 
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■adsM  Abkari  Act  I  of  1886, 8s.  82  and  84,  CI.  {c).--Ltcense  to  Page. 

seU  arrack — Subletting  by  license-holder — Duty  of  licenae-kolder  and 
mb'leftieeto  obtain  Collector* a  permi8»ion — No  sanction — Illegal  agreement, 

YThere  there  is  a  duty  both  on  the  part  of  an  holder  of  a  license  to  sell 
arraok  (ol.  21  of  the  license  issued  under  8.  24,  cl.  (e)  of  Madras 
Act  I  of  1886)  and  on  the  part  of  his  assignee  or  sub-lessee  (S.  22, 
Madras  Act  I  of  1886)  to  obtain  the  Collector's  permission  to  the 
sub-letting,  an  agreement  by  the  license-holder  that  his  sub-lessee 
should  sell  arraok  and  pay  profits  to  the  license-holder  without  the 
Collector's  sanction  is  illegal  and  cannot  be  enforced. 

Pafcun*  Da«tt  V.  Bhecmttdtt,  26  M.  480        ...  ...  ...  ...     133 

1.  Madras  Bent  Recovery  Act  (vniof  1865),  8. 1,  Ci.  (1)  and 

(2)  and  Ss-  3  and  BO—Madraa  Regulation  XXl'I  of  1802— Holder  of  a 
Jaghir  not  registered — Tender  of  patta — Meaning  of  "Land-holder"   and 
"Jaghirdar" — Proceedings  construction,  ^c. 
The  holder  of  a  Jaghir  is  entitled  to  tender  a  patta  under  Madras  Act 

VIII  of  1865,  or  to  proceed  under  the  said  Act  for  the  recovery  of 

rent  before  he  is  registered  as  a  Jaghirdar  under  Madras  Regulation 

XXVI  of  1802. 
The  term  *'  landholder  "   appearing  in  cl.  (1)   of  the  Rent    Recovery 

Act  not  confined  to  registered  landholders. 
The  words  *'  and  all  other  registered  holders  of  land  in  proprietary 

right  "  in    cL  (2)  cannot  be    taken  to    qualify  the  class    of  persons 

enumerated  in  clause  (1). 
QiMBTtf  : — Whether  those  words  have  the  effect   of  qualifying  the    pre- 
ceding words  in  ol.  (2). 
The  term  "  Jaghirdars  "  in  Ss.  1  and  8  of  the  Act  are  not  confined   to 

registered  Jaghirdars. 
The  word  "  Proceedings"  in  S.  80  of  Madras  Act  VIII    of  1865  does 

not  include   tender  of    patta  is  limited  to  summary  proceedings  for 

arrears  of  rent  taken  after  tender  of  patta. 
The  Darmakarta of  Baktavatsala  v.  Luchimi  Dass,  26  M.  589    ...  ...     338 

la. meaning  of  rent  r-Scc  Madras  Bbybnux  Rkcovbry  Act  (2). 

2.    ~  8s.  3  and  7  i—See  Joint  Owners. 

3. 8.  4  : — See  Provincial  Small  Cause  Courts  Act  (8). 

4.    Es.  4,  8,  0  and    88  .  -Patta  accepted  for  a  long  series  of 

years — Estoppel — Alienation — Provision  to  pay  tirva  jasti  if  tenant 
should  cultivate  wet  crops  on  dry  land — Fees  payable  to  village  servants 
— Immemorial  usage — Power  of  landlord  to  recover  by  summary  process 
— If^terent — Provision  that  tenant  should  remove  produce  after  paying 
rent — Propriety  of  patta — Uncertainty  of  terms  in  patta— Contract  not 
opposed  to  law — Test  of  uncertainty. 

Where  a  patta,  containing  certain  terms  which  are  now  objected  to  by 
the  tenant  for  the  first  time,  has  been  tendered  by  the  landlord 
and  accepted  by  the  tenant  for  a  series  of  years  without  objection, 
the  tenant  is  estopped  from  subsequently  disputing  the  propriety  of 
the  patta  in  a  suit  for  rent  although  he  may  not  have  accepted  it 
for  the  year  in  qaestion. 
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Madras  Bent  Beooverj  Act.— O^mtmned.  Pagfo. 

The  conduct  of  the  tenant  in  accepting  patta  in  the  previous  years 
amounts  to  an  implied  representation  that  the  patta  so  tendered 
and  accepted  is  proper. 

Such  representation  is  not  as  to  a  matter  of  belief  or  opinion. 

The  estoppel  continues  against  the  tenant  until  the  latter  withdraws 
his  representation  by  communicating  to  the  landlord  that  he 
objects  to  the  terms  in  question  in  time  to  permit  the  latter  to 
tender  a  proper  patta  or  to  sue  to  settle  the  terms  thereof  under 
S.  9  of  the  Rent  llocovery  Act. 

A  provision  in  the  patta  that  if  the  tenant  raise  nunjah  crop  on 
punjah  land  with  sircar  water  he  should  pay  rent  payable  on 
neighbouring  nunjah  land  is  not  indefinite  and  is,  therefore,  not 
bad  for  uncertainty. 

It  is  proper  to  define  in  a  patta  the  terms  of  the  tenancy  with  refer- 
ence to  a  possible  contingency  which  may  arise  in  the  course  of  the 
fasli  for  which  the  patta  is  tendered. 

There  is  material  distinction  between  the  power  of  a  court  in  dealing 
with  questions  raised  in  a  suit  under  S.  8  or  S.  9  of  the  Rent  Re- 
covery Act  not  settled  by  contract  nor  specifically  provided  for  by 
law  and  its  power  in  dealing  with  a  litigation  arising  out  of  a 
contract  constituted  by  an  accepted  patta. 

In  the  former  the  court  has  to  decide  with  reference  to  its  view  of 
what  is  fair  and  proper  under  ail  the  circumstances  while  in  the 
latter  the  court  has  only  to  decide  whether  tho  terms  are 
obnoxious. 

The  test  in  determining  whether  the  terms  in  a  patta  are  certain  is  to 
see  not  whether  the  terms  are  in  themselves  certain,  but  whether 
they  are  capable  of  being  made  certain. 

The  maxim  of  the  law  to  be  applied  in  such  oases  is  Id  certum  est  qucd 
redd  cerium  potest. 

According  to  the  immemorial  custom  of  the  country,  the  fees  due  to 
the  village  servant  and  other  public  servants  of  the  village  are 
payable  out  of  the  produce  of  the  land  and  in  a  majority  of  cases 
it  is  the  landlord  that  has  to  collect  and  pay  them  over  to  the 
servants  concerned. 

A  provision  in  the  patta  therefore  that  the  payment  of  the  customary 
fees  or  merais  payable  by  the  tenant  along  with  rent  in  connection 
with  the  services  of  the  village  accountant  will  also  be 
enforced  by  proceedings  under  the  Act  and  is  not  improper  and  a 
stipulation  that  interest  will  be  charged  on  arrears  on  such  fees  is 
also  enforceable. 

Although  such  fees  may  not  be  rent  in  the  sense  in  which  the  land- 
lord can  appropriate  them  for  himself,  still  so  far  as  their  recovery 
is  concerned,  they  must  be  treated  as  part  of  rent  under  S.  4  of  the 
Bent  Beooviery  Act. 
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Madras  Bent  Becovery  Aot'-Continusd.  Buge. 

A  proTisioii  in  the  pstta  that  the  tenant  should  remove  the  produce 
after  paying  the  rent  is  not  an  illegal  one  and  is  binding  upon  the 
tenant  if  he  contracts  to  that  effect  though  it  will  not  be  upheld 
in  a  suit  under  S.  9. 

The  provision  in  S.  92  of  the  Rent  Becovery  Act  empowering  the  Col- 
lector to  take  secnritj  from  the  tenant  for  the  rent  shows  that  a 
contract  of  such  a  nature  is  not  opposed  to  law. 

V&c  Boddam^  J.  : — The  facts  alleged  are  not  incapable  of  supporting  a 
case  of  estoppel  by  conduct,  but  estoppel  cannot  arise  unless  it  is 
proved  that  the  landlord's  position    has  been  altered  in  conse- 
quence of  such  conduct. 
Sankarachariar  V.  Varada  Pillai  ...  ...  ...  ...     420 

5. Ss.    7   and     9  '.—lAmitation  Act,   Arts.     110    and   116— 


Adjudication  by  Civil  Court  that  permanent  patla  should  he  tet^dei'ed  and 
muchilika  executed — Res  judicata^-Tender   of  permanetht  patta — Refusal 
by  tenant — Suit   for  rent  maintainable — Ko  necessity  of  tender  for  each 
fasti — Limitation, 

Under  S.  9  of  the  Rent    Recovery  Act  a    landlord   can  maintain  a 
suit  for  the  recovery  of  rent  though  there  has  been  no  exchange  of 
patta  and  muchilika  provided  he  has  tendered  such  a  patta  as  the 
tenant  is  bound  to  accept. 
Where  there  is  an    adjudication  in    a  Civil  Court   that  the  landlord 
should  tender  a  permanent  patta  and  the  tenant  should   execute  a 
correiponding  muchilika  after  such  tender  it   is   res-judicata    as 
between  the  parties  thereto. 
Where  there  is  a  tender  of  such  a  permanent  patta  by  the  landlord,  no 
fresh  tender  of  patta  by  the  landlord  is  necessary  for  each  fasli,  and 
the  landlord  can  maintain  a  puit  for  rent  against  the  tenant    upon 
the  strength  of  such  tender. 
A  tender  of  a  patta  not  accepted  by  the  tenant  is  not  a  contract  bet- 
ween  the  parties  though  a  suit  for  rent  is  maintainable  under  S.  7 
of  the  Rent  Recovery  Act. 
A  suit  for  rent  brought  by  the  landlord  after  tender  of  a  registered 
patta  but  refused  by  the  tenant  is  not  governed  by  the  6  years'  rule 
of  limitation  provided  by  Art  .116  of  the  Limitation  Act  but  by  the 
rule  of  3  years  under  Art.  110. 
Ramakrishna  Chettiar  v.  Appa  Rov;  ...  ...  ..  .,      486 

gs.   7,   9,     10   and    72  •• — Landlord    and 


Tenant — Suit  for  enforcement  of  patta — Judgment  modifying  patta — Neces- 
sity of  fresh  tender — Suit  for  rent^Maintainahility. 
Where  the  pattah  originally  tendered  was  such  as  the  tenant  was 
bound  to  accept  and  judgment  was  passed  in  the  Summary  Court 
directing  the  execution  of  a  muchilika  a  suit  for  rent  would  be 
maintainable  without  the  necessity  of  a  fresh  tender  after  the  judg« 
ment. 
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Where  the  pattah  is  amended  by  the  judgment  in  the  sommary  suit, 
the  landlord  may  maintain  a  suit  for  rent  if  before  the  expiry  of 
the  faali  to  which  the  pattah  relates  the  landlord  has  tendered  a 
pattah  as  amended. 

Where  no  such  tender  is  made  or  no  snoh  tender  can  be  made  by 
reason  of  the  expiry  of  the  fasli  before  the  judgment  amending  the 
pattah  is  passed  a  snit  for  rent  is  only  maintainable  either  when 
the  tenant  has  executed  a  muchilika  in  accordance  with  the  judg- 
ment modifying  the  pattah  in  the  summary  suit  or  if  the  tenant 
has  refused  to  execute  such  a  muchilika  when  a  certified  copy  of 
the  judgment  is  declared  by  S.  72  of  the  Bent  Becovery  Act  to 
have  the  same  force  and  eifect  as  a  muchilika  executed  by  the  ten- 
ant himself. 

There  is  no  refusal  to  execute  a  muchilika  by  the  tenant  within  the 
meaning  of  8.  72  of  the  Bent  Becovery  Act  unless  before  the  suit 
for  rent  is  brought  by  the  landlord  the  latter  makes  a  requisition 
or  demand  on  the  tenant  calling  upon  him  to  execute  a  muchilika 
in  accordance  with  the  judgment  then  in  force. 

Court  of  Wards  v.  Dhannalinga^  I.  L.  B.,  8  M.  2,  overruled. 
ShunfMiga  Mudaly  v.  Palnaii  Kuppu  Chettyf  I.  L.  B.,  25  M.61d,  followed. 
Bashydkarhi  Naidu  v.  Suhhanna  ...  ...  ...  ...       469 

7. ,  8s.  36  and  40  i— Civil  Procedure  Code,  S.  28 


— Misjoinder — Landlord  taJciTig  special  procedure  under  Act  for  realization 
of  rent — Orvus  on  landlord  to  show  requirements  of  Act  have  been  complied 
with — Arrears  qf  rent — Attachment  by  landlord  of  defaulter's  interest  in 
land — Sale,  notice  of — Interval  of  time  between  date  of  issue  of  notice  and 
sale — Irregularity — Sale  vitiated — Sale  after  7  days  from  date  of  public 
notice  immaterial — Parties  in  a  suit  to  set  aside  sale. 

It  is  for  the  landlord  who  seeks  to  avail  himself  of  the  special  proce- 
dure by  way  of  distress  provided  for  by  the  Act  to  show  that  the 
requirements  of  the  Act  have  been  complied  with. 

Maharajah  of  Burdwan  v.  Tarasundari  Debi^  I.  L.  B.,  9  C.  609.,  Nathu 
Achalaiayyangar  v.  Parthasarathi  Pillai,  I.  L.  B.,  3  M.  114,  Mahomed 
Zamir  v.  Abdul  Edkim,  I.  L.  B.,  12  C.  67  and  Hwrro  Doyal  Boy  Chow 
dhry  v.  Mahomed  Qasi  Chowdhry,  I.  L.  B.,  19  C.  099,  followed. 

Ss.  36  and  40  of  the  Bent  Becovery  Act  should  not  bo  read  together 
so  as  to  import  into  S.  40  the  effect  of  S.  36  as  regards  sales  of 
moveable  property. 

Prima  fade,  a  non-compliance  with  the  requirements  of  the  Act  will 
vitiate  a  sale.  An  exception  is  introduced  to  this  general  rule  by 
8.  86  which  is  expressly  limited  to  the  case  of  moveable  property. 
The  reason  for  the  exception  is  that  damage  sustained  by  irregpilarity 
in  the  sale  of  moveable  property  can  in  all  cases  be  met  by  peouniary 
compensation. 
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An  irregnl&rity  in  the  sale  under  S,  40  of  the  defaulter's  interest  in 
the  land  will  vitiate  the  sale.  Kathu  Achalaiayymtgar  v.  Parthasa- 
rad)ii  PiUai,  L  L.  B.,  3  M.  114,  followed. 

S.  18  does  not  require  that  notice  should  be  published  7  days  before 
date  of  sale,  but  that  in  fixing  the  date  of  sale  not  less  than  7  days 
must  be  allowed  from  the  time  of  public  notice. 

Where  a  sale  is  notified  to  take  place  for  a  number  of  days,  the  first 
day  is  none  the  less  '*  a  day  fixed  for  sale"  within  the  meaning  of 
8.  18,  although  as  events  may  turn  out  no  sale  may  in  fact  take 
place  on  that  day. 

Though  a  sale  of  every  item  of  the  property  sold  is  a  separate  sale 
and  different  persons  may  have  purchased  at  such  sales  a  suit  by 
the  tcmant  to  set  aside  the  sales  against  the  different  purchasers  is 
a  suit  in  respect  of  the  '*  same  matter*'  and  is  not  bad  for  misjoinder 
where  the  ground  of  relief  is  the  alleged  wrongful  sale  of  the  ten. 
ant's  lands  in  respect  of  the  same  arrears  and  the  proceeding  in 
respect  of  which  the  various  items  are  sold  is  one. 

In  a  suit  under  S.  288,  C.  P.  C,  the  cause  of  action  is  not  the  order 
under  8.  283  but  the  alleged  wrongful  attachment  is  the  cause  of 
action  and  the  different  purchasers  of  the  attached  property  may 
be  properly  joined  as  defendants  in  the  same  suit. 

Dorasaitty  Pillai  v.  Muthnsamy  Moopan  ...  ...  ...     471* 

8. 8.  69  :—Sec  Civil  Peoceddbe  Code  (2). 

1.  Madrfts  Berenne  Beooverj  Act  (II  of  1864)^  88.  8  and  48. 

Transfer  of  Property  Art,  8s.  82  and  100— CMl  Procednre  Code,  8.  43— 
Limitaiion  Act,  8,  20,  Art8.  61,  99,  120  and  182— Co-»/»«rer«  of  an  etiatt 
—Decree  against  one  for  partition  and  mesne  profitB — Alienation  hyjiidg- 
ment'dehtor  co^tharer — Revenue  in  arrear  euhsequent  to  Bate — Attachment 
by  Collector  of  vendor* s  share — Realixation  of  revenue — Purchaser's  claim 
for  contrihfttion  against  other  sharers — Charge  against  estate  of  other 
sharers — Suit  to  enforce  charge- — Period  of  limitation — Suit  ta  enforce  per- 
sonal Uahility — Limitation^ 

Where  subsequent  to  a  decree  for  partition  of  an  estate  in  the  posses- 
sion of  the  managing  member  who  was  accountable  to  the  other 
members  for  mesne  profits  the  managing  member  sold  his  interest  to 
a  third  person  and  the  revenue  due  upon  the  whole  estate  not  being 
paid  tho  Collector  attached  the  managing  member's  share  and 
realized  the  arrears  due  upon  the  whole  estate  from  such  share. 

Held  by  the  Full  Bench  th.it  the  purchaser  had  a  chance  upon  the  estate 
of  each  of  the  other  co-sharers  for  their  share  of  the  revenue. 

Seshagiri  v.  Pichu^  I.  L.  B.,  11  M.  452  followed  ;  Kinuram  Doss  v. 
Mosafar  Hussain,  I.  L.  E.,  14  C. 309;  SethChithor  Mai  v.  Shih Lai, 
1.  L.  E.,  14.  A  273;  and  Shivarao  \.  Pandlih  1.  L.  R.,  26  B.  437, 
dissented  from. 
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Per  Subramaniam  AiyaTy  J. — 

"  Justice,  equity  and  good  conscience  "  ought  to  be  resorted  to  and 
are  universally  accepted  as  words  compendiously  denoting  those 
ultimate  principles  of  what  is  right  and  proper,  fair  and  reasonable 
and  good  and  expedient  which  principles  are  resorted  to  by  Judges 
in  dealing  with  difftcult  questions  not  directly  governed  by  existing 
precedents  which  often  arise  in  the  course  of  the  administration  of 
justice. 

Per  Benson^  J. — 

The  words  "  charge  created  by  operation  of  law  "  are  more  extensive 
than  "  charge  created  by  law "  and  includes  a  charge  created 
directly  by  the  provisions  of  an  Act  as  well  as  a  charge  created 
indirectly  as  a  legal  consequence  of  certain  conditions. 

The  charge  to  the  purchaser  wag  directly  created  by  Sections  2  and 
48  of  Act  II  of  1864  and  was  a  charge  by  operation  of  law  within 
the  meaning  of  S.  100,  Transfer  of  Property  Act. 

Per  Bhashyam  Aiyangar  and  Moore,  JJ. 

The  purchasers  claim  is  not  barred  by  S.  43,  C.  P.  C,  by  reason  of  his 
omission  to  join  the  present  defendant  as  a  party  in  a  former  suit 
brought  by  him  against  other  co-sharers. 

Oangi  v.  Ramasami,  12  M.  L.  J.  R.,  103,  approved. 

The  purchaser's  right  to  claim  contribution  arises  notwithstanding  he 
may  not  have  paid  any  money  in  discharge  of  the  revenue  and 
the  Collector  may  have  realized  ihe  same  out  of  the  share  belonging 
to  the  purchaser. 

The  right  to  claim  contribution  exisrs.whethei*  the  party  seeking  con- 
tribution makes  tlie  payment  voluntarily  or  involuntarily,  t,  f., 
whether  he  makes  the  payment  and  thus  averts  coercive  process 
against  his  property  or  without  making  such  payment  suffers  his 
property  to  be  seised  under  process  of  law  for  the  purpose  of  the 
amount  being  realised  from  its  income  or  by  its  sale. 

Rodger 8  v.  Marc,  15  M.  &  W.  444,  appro\'ed. 

"  Money  paid  "     in  Article  61  or  99  of    Act   XV  of  1877  includes 
"  money  voluntarily  or  involuntarily  paid  ". 

The  receipt  by  mortgage  of  the  produce  of  land  mortgaged  to  him  is 
a  payment  within  the  meaning  of  S.  20  of  Act  XV  of  1877. 

Article  120  does  not  apply  to  a  suit  for  contribution  in  a  case  where 
the  amount  wan  realised  by  sequestration  or  sale  of  the  property  of 
person  seeking  contribution. 

Where  moneys  have  been  received  in  excess  of  plaintiff's  share  of 
revenue  from  time  to  time  under  Art.  99,  a  suit  for  contribution  will 
be  barred  as  regards  such  portion  of  the  excess  as  have  been  recovered 
more  than  3  years  before  suit. 

Art.  99  applies  to  cases  of  suits  brought  for  contribution  by  a  co-sharer 
of  an  estate  registered  in  the  joint  names  of  several.  If  the  estate 
is  registered  in  the  name  of  one  and  the  others  are  interej^t-ed,  Art. 
Q\  will  apply. 
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Per  Bhashyaf/i  Aiyaj^ar^  J. 

A  co-Bharor*8  claim  for  coutributiuii  where  he   pays  or  is  foi-ced   to  pay 

arrears  of  revenue  due  upon  the  entire  estate  is  a  charge  upon  the 

estate  of  the  other  co-sliai-ers. 
Wliether  a  pei-son  paying  rent  due  u^wn  a  laud  wliich  is  not  a  clmrgc 

upon  such  land  and  which  he  is  liable  to  pay  along  with  others  is 

entitled  to  a  similar  charge — Quxrc, 

Whether  a  subsequent  mortgage  paying  off  arrears  of  revenue  acquiroK 
a  first  charge  for  such  payment  in  preference  to  the  prior  mortgages 
— Qttaere. 

The  right  of  contribution  secured  by  S.  82  of  the  Transfer  of  Property 
Act  is  a  *  i-eal  right  *  and  not  simply  a  *'  claim  in  personam.'* 

Baldeo  v.  BaiJ  Nath,  1.  L.  R.,  13  A.  371,  referred  to. 

(Duhitante)  ;  The  words  "  several  properties  of  several  owners"  mean 
not  only  separate  plots  resiMictively  owned  by  separate  owners  but 
also  distinct  shares  severally  o>\'ned  by  tw^o  or  more  owners  as  co- 
tenants  in  common  with  unity  of  possession. 

The  lien  or  charge  in  favor  of  the  person  claiming  contribution  in  res- 
pect of  payment  of  revenue  does  not  depend  npon  the  doctrine  of 
subrogation. 

The  lien  under  S.  2  of  the  Rev.  Reoovery  Act  is  a  lien  by  operation  of 

law  in  favour  of  the  crown  only. 
When  revenue  is  assigned  to  a  subject,  it  ceases  to  be  public  revenue 

and  is  converted  into  rent  or  private  property. 
A  suit  for  the  enforcement  of  a  charge  is  governed  by   the  12  years* 

period  provided  by  Art.  132  of  the  Limitation  Act. 
Per  Moore,  J. 
The  claim  for  contribution  by  the  purchaser  is  not  a  charge  upon  thu 

shares  of  the  other  co-sharers. 
Seshagiri  v.  Pichu,  I .  L.  K.,  11  M.  452,  disueuted  from. 

Justice,  equity  and  good  conscience  are  captivating  terms  and  ought 
not  to  be  resorted  to  unless  consistent  with  sound  general  princi- 
ples and  the  intention  of  the  legislature. 

Maharaja  of  Vizianagaramy.  SoTnasekhararas,  :iQ'Mi.  6ii6     ...  ...       83 

fi-  Xadxas  Berenne  Beoovery  Act  (II  of  1864),  Ss.  2  and 

42. — OovemmetU  paying  Mohini  to  trwtteet — Direction  hy  Government 
ti>  ryot  to  pay  first  crop  assessment — No  assignment  of  public  revenue — Title 
to  ene  in  the  name  of  trustees — Personal  claim — No  rent — lAnUtation  Act, 
Arts.  110  and  120^ Rent  Recovery  Act. 

An  arraugement  by  which  the  Government  directs  its  ryot  to  pay 
to  certain  trostees  of  a  mutt  first  orc^  assessment  on  the  land  instead 
of  itself  paying  cash  to  the  said  trustees  is  not  an  assignment  by 
Government  of  the  pablic  revenue  to  the  trustees, 

KrinhroMtni  v.  Venkafarama,  I.  L.  R.,  13  M.  819,  referred  to. 
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The  trustees  on  default  by  the  ryot  iu  paying  the  iiHHe8HUient  Hhould 
bring  the  matter  to  the  notice  of  the  revenue  authorities,  und  it 
would  be  competent  to  the  latter  to  realize  the  arrear  under  Act  II 
of  1H64  (Madras)  and  pay  it  oyer  to  the  trustees,  but  the  latter  will 
not  be  entitled  to  sue  in  their  own  name  for  the  anioutit. 

Ss.  2  and  43  of  the  Uevenue  Recovery  Act  are  applicable  only  to  public 
revenue  and  not  to  realization  of  sums  due  to  an  institution  like  the 
plaintiff's  mutt. 

If  the  trustees  are  entitled  under  the  arrangement  to  sue,  in  their 
own  names  their  claim  is  only  a  personal  one  against  the  liolders  of 
the  land  for  the  time  being. 

Where  the  trustees  are  not  constituted  Inamdars  but  are  entitled 
under  the  arrangement  to  sue  in  their  own  names  for  the  flrst  crop 
assessment,  their  claim  is  not  one  for  rent  within  the  meaning  of  the 
Bent  Beoovery  Art  or  Art.  110  of  the  Limitation  Aot,  Such  a  claim 
falls  under  Art.  120  of  the  Limitation  Act. 

Where  the  trustees  obtained  a  decree  {lersonally  for  their  claim  against 
the  representatives  of  the  original  ryot,  who  agreed  with  (loveni- 
ment  to  pay  over  first  cro|i  assessment  to  the  trustees,  the  latter  are 
not  entitled  also  to  a  decree  {lersonally  against  tbo  transferees  who 
were  possessed  of  the  land. 

Kwturi  v.  Anantharam  Thivari,  26  M.  730  ...  ...  ...     248 

3. S.  5.— 3fotircw  RegtdatioH  XXV  o/1802, 

8.  S — Two  pattcLS — Arrear  due  in  respect  of  revenue  of  one- -  other  patia 
Zatki  sold^Propei'ty  of  defaulter — Liability  and  rightg  of  purchaper  with 
respect  to  land  purchased— No  transfer  of  registry,  effect  of — ^* Entire 
estate^*. 

Per  Moore,  J. : — Where  a  sale  is  made  of  certain  ryotwari  lands  in  a 
Government  village  by  the  o^^-ner  and  then  registered  holder,  or 
there  is  a  sale  of  the  latter's  interest  and  the  purchaser  does  not 
apply  for  transfer  of  registry,  the  lands  comprised  in  the  patta  are 
still  liable  for  Government  revenue  due  by  the  original  defaulter 
with  respect  to  that  land. 

Mangamma  v.  Timmapaiya^  8  M.  H.  C.  R.,  134  (136)  followed. 

The  provision  in  S.  o  of  Madras  Act  II  of  1864  that  all  the  moveable 
and  immoveable  property  of  the  defaulter  is  liable  for  revenue  due 
upon  any  land  of  the  defaulter  does  not  enable  the  Government  to 
proceed  against  property  originally  belonging  to  defaulter,  but 
afterwards  (and  prior  to  sale  by  Government  for  arrears  of  revenue) 
sold  to  a  third  person  in  whose  name  the  patta  has  not  been  chang- 
ed when  there  is  no  arrear  of  revenue  due  in  respect  of  the  land 
sold,  such  property  not  being  the  asset  of  the, defaulter. 
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Per  Davie»y  J. :— The  laud  which  is  liable  to  be  Hold  for  nneara  of 
revenue  must  either  be  the  land  on  which  the  revenue  is  due  or  the 
land  whioli  is  the  property  of  the  defaulter. 

Where  there  is  no  arrear  of  revenue  due  upon  a  land  and  the  land  is 
sold  prior  to  the  sale  by  Government,  such  land  ceases  to  be  the 
property  of  the  defaulter. 

The  words  "entire  estates"  in  S.  3,  Regulation  XXVI  of  1802,  do  not 
mean  aU  the  estates  of  a  single  individual,  but  the  several  estates 
of  different  persons.  A  patta  represents  a  whole  or  entire  estate 
posseesed  by  an  individual.  Land  held  under  another  patta  is  a 
separate  estate. 

Narayana  Haja  y,  Rafnacltandra  Raja,  26M.  621   ...  ...  ...     189 


■  S.  59  — Karnatn  fees — Suit  for   wTor>gful  levy  of  such 


jees — Limitation. 

A  suit  against  the  Government  for  the  recovery  of  money  alleged  to 
have  been  wrongfully  or  illegally  levied  under  Madras  Act  II  of 
1864  from  the  plaintiff  by  the  Government  for  fees  said  to  be  due 
to  a  Village  Kamam  must  be  brought  within  six  months  of  the  date 
when  the  cause  of  action  arose  under  S.  59,  Madras  Act  II  of  1864. 

SHfyaprakasa  Rmu  V.  Tlie  Secretary  of  State  for  hhdta  ...  ...     880 


8.  59 — Revenue  sale — not    confinned — Owner 


wKen  aggrieved — Suit  for  setting  aside  sale — Limitation. 

The  title  of  a  purchaser  in  a  revenue  sale  becomes  complete  only  on 
confirmation  by  the  Collector  and  the  purchaser  becomes  entitled  to 
possession  and  to  have  the  lands  registered  in  his  name  only  after 
such  oonfinnation.  The  owner  whose  property  is  sold  for  arrears  of 
revenue  cannot  be  said  to  be  a  person  "aggrieved"  within  the 
meaning  of  8.  59  of  Act  II  of  1864  until  such  confirmation  by  the 
Collector  and  may  therefore  bring  a  suit  for  setting  aside  the  sale 
within  six  months  from  such  date.  Decision  in  Venlata  v.  Chengodu, 
I.  L.  B.,  12  K.  168  is  no  longer  applicable. 

Sabapathy  Chettiv.  RangappaNaicken,  26N.  4i^o...  ...  ...     225 

1-  Madras  Begnlation  ZI  of  1803:  —See  Dabkhast  Rulks. 

"- X  oC  1831  '.See  Transfer  of  Property  Act  (4). 

-^^ XXV  of  1802,   S.  3  :—8ee  Madras  Revenue  Re- 
covery Act  (3). 

•• :—Sec  Madras  Rent  Recovery  Act  (1). 

*•   Kalabar    Imw- — Karnavan^    decree    against ^     binding      on     junior 
metnberg  : — See  Civil  Procedure  Code  (7). 
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Maiicions  proseovtion,  aOtion  for  .—ProseoiUion  jar  offemx-'Afiplic^        Vkge. 
lion  for  f^ectirity  for  good  hehaviofir. 

To  Hustain  an  action  for  malicious  prosecution  there  must  hav«  been  a 
pi*oBecution  by  the  defendants  of  the  plaintiff  for  an  offence. 

Where  an  application  is  made  by  the  defendants  to  a  Magistrate  that 
security  should  be  taken  from  the  defendants  under  Ss.  107  and 
110  of  the  Criminal  Procedure  Code,  there  is  no  prosecution  of  the 
plaiuuff  by  the  defendants  for  an  oScnce,  and  no  action  for  malicious 
prosecution  will  lie. 

Kand€immi  Aaari  v.  Suhramama  PtlUU        ...  ...  ..  ...     370 

Management   by  tarns,  of  hereditary  office  -.—See  Religious  En- 
dowments (1). 

1.    Mesne   profitSj  suit  tor -.—See  Pbovincml   Small    Causk  Court 

Act  (1). 
Misoonduct  of  arbitrator  .—See  Civil  Procedure  Code  (37). 
Miqoinder  of  parties  : — See  Madras  Kent  Recovery  Act  (7). 
Mohini   allowance,  nature   of : — See  Madras  Revenue  Recovery  Act. 

(2). 
1.     Mortgage. — Coi-etiant  to  pay  in  instalntent^ — Proviaion  that  mortgagee  is 

entitled  to  posseeeion  if  after  the  last  ingtaUnent  falls  due  anjfthiitg  remains 

due  under  the  mortgage — Mortgagee  entitled  to  bring  a  *uit  for  sah  on  the 

pvrMnal  covetmni. 

Where  under  a  mortgage  document  the  amount  is  payable  in  certaui 
instalments  and  the  mortgagor  personally  covenants  to  pay  as  each 
instalment  falls  due,  the  mortgagee  is  clearly  entitled  to  sue  for 
each  instalment  and  recover  the  same  by  sale  of  the  mortgaged 
projKjrty  and  personally  from  the  mortgagor ,  and  this  right  is  not 
curtailed  by  the  fact  that  there  is  a  further  provision  in  the  mort- 
gage-deed that  the  mortgage  is  entitled  to  take  possession  of  the 
mortgaged  property  if  at  the  end  of  the  date  fixed  for  the  last 
instalment  the  debt  remained  wholly  unsatisfied. 

Bantayya  v.  VenkataranM  Gurraju  „.  ,„  ...  ...        2 

2. Mortgagor  and  mortgagee — Suh-mortgage  ly  mortgagee — Suit  for 

sale  by  mortgagee — Siib-mortgagee  no  party — Sale  proceeds  realized — Right 

of  sub-mortgagee  to  a  lien  over  proceeds — Transfer  of  Property  Act,  8,  138. 

Where  a  mortgagee   brings  astdtforsale  and  money  is  realised  and 

brought  into  court,  a  sub-mortgagee  has  no  lien  over  the  fund   in 

Court. 

Where  certain  money  decree-holders  of  the  mortgagee  attach  the 
money  in  Court  and  draw  the  same,  a  sub-mortgagee  oaimot  coo^iel 
them  to  refund  any  ]K)rtion  of  the  said  money. 

S.  138  of  the  Transfer  of  Property  Act  refers  only  to  the  transfer  of  a 
debt  and  has  no  application  to  a  sub-mortgage  by  the  mortgagee. 

Singaravelu  Udayan  v.  Ramaiyer  ...  •••  ...  ..«    306 
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Mortgage.-— OonetfMied.  Page. 

3.  ■  ■  . — Property  subject  to   mortgages — Assignment  by  mortgagor^ 

Undertaking   5y  assignee  to  redeem  prior  mortgages — Part  failure  of  consi- 
deration^ Assignee  entitled  to  sue  for  redemption. 

Where  the  consideration  for  an  assignment  bj  a  mortgagor  of  property 
which  is  the  subject  of  certain  prior  incumbranceR  is  partly  the  nndertaking 
by  the  assignee  to  redeem  the  prior  mortgages  and  partly  the  payment  of 
cash,  the  assignment  is  good  and  the  assignee  is  entitled  to  sue  for  redemp- 
tion of  the  prior  mortgages  notwithstanding  that  there  may  be  a  failure  of 
consideration  as  to  the  cash  payment. 

Mangab  Thuppan  v.  Kadir  Kiitti 


Prior  and  Puisne  mortgageeit. — Snit   by  prior   mortgagee — Puisne 

fnortgagee  no  party — Purchasee  under  prior  inortgage*decree^Smi  by 
puisne  mortgagee  to  redeem  prior  mortgagee— ^Right  of  equity  of  redemption 
to  redeem, 

A  puisne  mortgagee  is  not  bound  by  a  decree  obtained  by  a  prior  mort- 
gagee  in  a  suit  to  which  the  puisne  mortgagee  was  no  party. 

A  sale  held  in  pursuance  of  such  decree  will  pass  to  the  purchaser  only 
the  equity  of  redemption.  Where  a  puisne  mortgagee  obtains  a 
decree  on  his  mortgage  without  joining  the  prior  mortgagee  and  the 
purchase  in  the  execution  of  the  prior  mortgage  dcxjiee  and  pur- 
chases the  property  he  does  not  acquire  any  rights  on  the  footing  of 
the  purchase.  He  is  however  entitled  to  bring  a  snit  for  redemption 
of  the  prior  mortgage. 

Such  i%demption,  however,  will  not  affet^t  the  right  of  the  purchaser 
at  the  sale  in  execution  of  the  prior  mortgage  decree  or  his  assignee 
fi*om  redeeming  in  his  turn  as  owner  of  the  equity  of  redemption 
such  puisne  mortgagee  on  payment  of  the  amount  due  to  him  under 
the  mortgage. 

Where  the  puisne  mortgagee  held  two  mortgages,  one  of  which 
covered  the  plaint  pi-operty  subject  to  the  prior  mortgage,  but  the 
other  comprised  besides  this  property  some  other  items  not  the 
subject-matter  of  the  suit : — 

Held,  that  the  question  of  the  right  of  the  assignee  of  the  equity  of  re- 
demption to  redeem  the  puisne  mortgagee  could  not  be  gone  into  in 
the  suit   brought  by  the  latter  for  redemptiom  of  the  prior  morfc- 


Sivaraman  Chetty  v.  Kuppumnthu  ...  ...  ...  ..«       72 

Purchase  of  plantain  plantation — Lease  of  Iwui  to  purckaser  by 


vendor  — Mortgage  of  pl<intation  by    purchnser — Termination    of  lease — 
Rdghti  of  mortgagee  to  plantain  trees. 

Where  a  person  absolutely  purchased  a  plantain  plantation  and  got  a 
lease  of  the  land  on  which  the  plantation  was  standing,  a  mortgage 
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Hforigt^ge.— Continued.  l^«ge. 

of  the  plantation  from  such  purchaser  would  be  entitled  to  the  Be- 
curity  of  the  plantain  trees  notwithstanding  that  the  lease  of  land 
to  his  mortgagor  might  have  been  determined. 
Rartgasami  Konan  v.  Sellajyperumal  P<idayachi         ...  ...  ...        3 

6.     •  doomnentB,  proof  of  i—8ee  Tbansfeb  op  Property  Act  (6), 

7»    ' keeping  alive  a  prior  charge  -.—See  Civil  Procedure 

Code  (23). 

8.    — -  redempbion  by  one  of  several  nralans  -.—See  Trans- 
fer op  Property  Act  (8). 

9.   redemption  of  :—See  Kanom  (2). 

10.  8^t,  without  impleading^  pvisne  mortgage,  effdct 

of  : — See  Suit  by  prior  Mortgage. 

1 .  Mortgagee's  right    t^    claim  interest  or    lo^s  of  profits    against  his 

mortgagee  whose  Kanom  is  time  expired  : — See  Kanom  (3). 

2.     with  poiver  of  sale y   effect  of  power  upon  return  of  title  deeds  to 

mortgagee  : — See  Civil  Procedure  Code  (27). 

Non-joinder  of  co-nralans  as  plaintiife :~S^  Traxskfr  of  Pro- 
perty Act  (8). 

Votioe  of  dishonor:— See  Np^otiablr  Inrtrumentr  Act. 

to  QUit  in  a  month    to  an    agricultural  tenant y  suj^icienry  of : — See 

Agricultural  Tenant. 
VegOtiahle  InstrtimentS  Act,  8.  9^,— Debt — Creditor  accepting  hill  or 
note — Conditional  or  absolute  payment—  Presumption — Discmwt  in  addition 
to  interest  for  trouble  in  realization — Kegotiaiion — Additional  security — 
Notice  of  disJumor — Drawee  primarily  liable — Lapse  of  a  r^tison^hle  time — 
Notice  not  necisssary —  Pleading— Necessity  of  averment — Discharge, 

Whether  there  iR  a  debt  and  the  debtor  gives  a  note,  bill,  or  hnndi 
for  the  debt,  it  iR  a  queRtiou  of  fact  in  each  case  whether  the  parties 
intend  the  flame  as  absolnte  or  conditional  of  payment.    The  prima 
facie  presumption  an  to  the  effect   of  giving  and  taking  a  note  or 
bill  is  that  the  debt  is  conditionally  paid  and  not  satisfied. 
Where  the  creditor  is  allowed  a  discount  of  2\  per  cent,  on  the 
amount  of  the  hundis  in  addition  to  interest  which  is  more  than  a 
reasonable  compensation  for  the  trouble  to  be  taken  by  the  credi- 
tor in  realizing  the  hundies,  payment  is  absolute  and  not  conditional. 
The  mere  negotiation  of  the  note  or  bill  and  the  taking  of  an  addi- 
tional security  are  consistent  with  either  case. 
Where  the  bills  were  given  as  an  absolute  payment,  the  creditor  can- 
not sue  on  the  original  debt  or  cause  of  action. 
Notice  of  dishonor  must  be  given  even  to  a  drawer  though    he  may 

be  primarily  liable  where  the  drawee  does  not  accept. 
S.  94  of  the  Negotiable  Instruments  Act  recognises  that  the  person  to 
whom  notice  of  dishonor  is  g^ven  should   be  informed  not  only 
that  the  instrument  was  dishonored  and  in  what  way,  but  also  "  that 
he  will  be  held  liable  fchereon." 
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Vegotlable  Insteument—CmUnued,  Pago 

Notice    of  divhonor  must  be  given  within   a  reasonable  time  after 

dishonor. 
A  person  who  says  that  notice  of  dishonor  is  not  necessary  is  averring 

an  exception  to  the  general  rule,  and  must,  if  he  wants  to  rely  upon 

the  same,  allege  the  special   circumstances    which  constitute    the 

exce])tion  in  tlie  j^leadings. 
Where  either  due  notice  of  dishonor  is  not  given  or  is  given  after  the 

lapse  of  a  reasonable  time,  the  pPi*Bon  liable   in   case  of   dishonor 

will  bo  discharged. 
Jmnlm  Chetty  v.  Palumappa  Chettinr,  26  M.  y2«    ...  ...  ...     252 

"On  emergency,"  meaning  of  -.S^^  KANOM(t.') 
OnTts  of  proof  : — ^^-'f  Contract  Act  (1). 

of  proving  self  aoqvisitioD  :  -See  Hixrn   Law  (8). 

rights  of  permanent  oooipaney :— -s<?r  Zkmin- 

PAR  AND  Ryot. 
Order  in  execution  of  decree  Trndej  S.  9  of  Act  I  of  1877 

not  appealable  : — See  Spkcific  Kelikf  Act  (1). 
setting  aside  ezparte  decree  -.—See  Civir.   Procedure  Code 

(14). 
Ondh  Estates  Act,  Fs-  2,  10  and   11  :~See  Hindu  Law  (18). 

1.  Fatta,  fresh  tender,  necessity  of  i—^^ee  Madras  Rent  Recovery 

Act  (6). 

2.  . illegal  and  indefinite  stipulations  in —See  Madras 

Bknt  Eecovery  Act  (4). 
f attas,  tender  of,  within  the  fasli  -.—See  Landlord  and  Tenant 

(6). 
FaTiper  application,  scope   of  inquiry :—  Sec  Civil   Procedirk 

Code  (32). 

Fayment  absolute  or  conditional :— -See  Negotiable   Instruments 
Act.  , 

Payment  by  a  henamidar  of  mortgage:— Sec Benamidak. 

of  purchase  money  on  re-opening  day  valid  i—See  Exe- 
cution Salk. 
1.    Penal  Code,  Ss.  43,  153  and  296— TUghicay^-Religious  proreB- 

^on—Ui^—Vadngalniit     afid    Tengalais^Vadagalais    forming   acparale 
goshii—Rccital    of  prahandhams^IllegaUty— Lawful     uorship—DiMur- 

Ixmce. 

Where  under  a  decree  of  the  High  Court  the  Tengalais  were  held  en- 
titled as  against  the  Vadagalais  to  the  exclusive  right  to  the  Adhya- 
pakam  Miras  (such  as  reciting  Tamil  prabandhams)  in  the  temple 
of  Deepaprakasaswami  at  Velakadi  Koil  and  in  the  shrines  attached 
thereto,  and  the  Vadagalais  were  restrained  from  interfering  with 
the  Tengalais  in  the  recital  of  the  mantram  and  prabandham  other* 

is 
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Venal  Code-^Contiwied,  Piage. 

wise  Uian  as  ordinary  worshippers  and  while  the  idol  was  going  in 
a  procession  along  a  highway  and  the  Tengalai  goshti  was  reoiting 
the  prabandhams  in  front  of  the  God,  the  Vadagalais  on  the  sugges- 
tion  of  the  District  Magistrate,  formed  themselves  into  a  separate 
goshti  behind  the  idol  and  recited  prabandhams  separately  and 
never  desisted  from  doing  so  when  the  Tengalais  being  informed  of 
this  by  persons  whom  they  kept  to  watch  the  Vadagalais  asked 
them  to  desist : — 
Held  by  the  Full  Bench  (overruling  the  Chief  Justice  and  following 
Bhashyam  AiyangaVf  J.) 

(1)  that  the  act  of  the  Vadagalais  was  not  in  contravention  of 

the  decree,  which  reserves  to  the  Vadagalais  the  exer- 
cise of  their  rights  as  ordinary  worshippers ; 

(2)  that  the  said  act  was  not  '*  illegal  "  within  the  meaning  of 

Ss.  153  and  4S  of  the  Indian  Penal  Code ; 

(3)  thit  the  Vadagalais  in  forming  goshti  and  reciting  praban- 

dhams separately  could  not  be  said  to  be  acting  'wan- 
tonly *  or  '  malignantly  *  within  S.  153  as  they  were 
induced  so  to  act  by  the  action  of  the  District  Magis- 
trate ; 

(4)  that  as  the  two  goshtis  were  a  considerable  way  apart  and 

the  Tengalais  could  hear  little  or  nothing  of  what  was 
going  on  in  the  rear  (t.  e.,  of  what  was  being  recited  by 
the  Vadagalais),  there  was  no  "  disturbance "  of  the 
worship  of  the  Tengalais  within  the  meaning  of  S.  296, 
Indian  Penal  Code,  by  the  mere  fact  that  the  Vadagalais 
recited  prabandham  (in  Tamil)  separately  without  recit- 
ing Vedam  in  Sanskrit. 

Per  Suhrahmania  Aiyar  and  Bhashyam  Aiyangary  JJ. : — 

(1)  The    Tengalais  cannot    be    said  to  have  been  eng^aged  in 

"  lawful  worship  "  within  the  meaning  of  S.  296  when 
they  were  going  in  a  procession  in  a  highway  and  re- 
citing prabandhams ; 

(2)  Using  the  highway  as  a  place  of  worship  or  carrying  on 

procession  in  a  highway  is  not  a  legitimate  nser  of  it  as 
a  highway. 
Per  Arnold  White^  C.  J.,  and  Benson,  J. : — 

It  cannot  be  said  that  the  Tengalais  were  not  lavrfully  engaged 
in  religious  worship  within  the  meaning  of  S.  296  by  the  mere 
fact  that  they  were  engaged  in  it  in  a  highway. 
Per  Benson  J. : — 

(1)    Using  highways  for  religions  procession  is  a  lawful  user, 
(2;    Even  a  dedication  of  the  highway  with  the  reservation  of 
rights  of  persons  to  go  in  religious  procession  may  be 
presumed  in  India. 
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Beilal  (kAe— Continued.  Pagew 

Per  Bhashyam  Aigangar,  J, 

Snoh  a  reservation  oaiinot  be  presumed  but  must  be  proved. 
Vijiaraghavachariar  y.  The  Queen,  26  U.bM  ...  ...  ...     171 

ft.    Sb.  104  and  MS: — Suspected  person— Police  comtabk—Right 

to  enter  house — Hottse'trespass — Pushing  police  out  of  Itouse — Right  of  self 
d^ence. 

A  police  officer  is  uot  justified  by  tbe  mere  fact  that  a  person  is  of  a 
ttospicious  character  to  enter  his  house  at  midnight  and  see  whe* 
ther  he  is  in  the  house.  The  act  of  the  police  officer  in  so  entering 
the  house  is  a  house-trespass  for  which  the  police  officer  will  be 
responsible  under  S.  442  of  the  Penal  Code  as  the  act  is  calculated 
to  annoy  the  members  of  the  family  of  the  suspected  person  and 
also  to  insult  the  latter  person. 

The  suspected  person  will  be  justified  under  8.  101  in  inflicting  slight 
harm  upon  the  police-officer,  viz.,  in  pushing  the  police  constable 
out  from  the  house. 

Doraswami  PiUai  y.  The  King  Emperor      ...  ...  ,^  ...     285 

3.  ■  88.  374   and  442  : — Zemindar  atul  ryot — Zemindar  entitled 

to  share  in  crops — Removal  by  ryot  without  payment  to  Zemindar — Dishonest 

intention — Property  before  delivery. 

A  ryot  in  a  Kemindary  holding  on  a  varam  tenure  in  taking  away  the 

crops  reaped  by  him  without  paying  the  Zemindar's  share  is  not 

guilty  of  theft  under  S.  374,  C.  P.  C,  as  he  does  not  take  away 

anything  out  of  the  possession  of  the  Zemindar. 

But  if  the  ryot  remove  the  crops  dishonestly  or  fraudulently,  t.  c, 

with  a  view  to  defeat  the  Zemindar's  right  to  be  paid  a  share  in 

the  crops,  the  ryot  is  guilty  of  an  offence  under  S.  424,  Penal  Code. 

Whether  a  Zemindar  acquires  property  in  the  share  doe  to  him  before 

delivery  : — Qutere, 
Subndhi  Rantho  v.  Balaram  Pad/it,  26  M.  481         ...  ...  ...     123 

Vonalti7  : — See  Contract. 

Venon  interested  in  making  payment— See  Hindu  Law  (4). 
flantain  plantation-^Fnrohase  oi,—Se9  Mortgage  (5). 
Vleader's  fee  .—See  Legal  Practitioners  Act. 
'leadings  : — See  Negotiable  Instruments  Act  (2). 
nedgee  of  moveables,  right  of  i—See  Contract  Act  (4). 
Folioe  Constable's  right  to  enter  hovse  -—See  Penal  Code  (2). 
'OStessory  title,  eflBOt  of— See  specific  Belief  Act  (2) 
1-   VraOtioe. — Costs — Discretions-Interference  by  Appellate  Court, 

Per  Subramania  Aiyary  J« — The  discretion  of  the  Coarts  below  in  the 
matter  of  awarding  costs  cannot  be  interfered  with  by  the  High 
Court  on  lecond  appeal. 
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Practice— Cow/ inM^rf.  Page. 

Pur  Davicn^  J.: — The  utiifunii  practice  of  courts  in  this  Presideiicy  is 
to  award  costs  only  on  the  uniount  decreed  to  plaintiff.  Vein  PiUai 
V.  Ghose  Mahomed,  I.  L.  R.,  17  M.  293  referred  to.  Whore  the  award 
of  costs  by  the  courts  below  was  againi^t  this  iiractioe  it  may  be  set 
aside. 

Periahimppany.  rulantnpjta,    ...  ...  ...  ...  ...     210 

2. Costs :— See?  Trkstki;  and  Ckstli  quk  tbitst. 

Prayer  for  injunction  amovnts  to  oneforposaession  :-  See  Civil 
Procedure  Code  (18). 

Fresirmption  as  regards  tiding  oF  a  negotiable  instmnent.— 

See  Negotiable  Instruments  Act. 


of   revocation  oF  will— W't//— JS'of  fmnd  at  ihe  iinw  of 


testator'^  death — Xo  prettiimption  of  revocation  in  India. 

Where  a  will  is  shown  to  have  been  in  the  possession  of  the  testator 
at  some  time  before  his  death  buv  is  not  found  at  the  time  of  his 
death,  there  is  no  presumption  that  the  will  has  been  revoked  by 
the  testator. 

Chidamhara  Pillai  V.  Swamiitafhan  ...  ...  ...  ...     135 

Privy  Council  practice.— Si»ec<al  leave  to  appeal. 

Special  leave  to  appeal  may  bo  granted  where  the  point  is  a  new  or 
moot  one  and  is  important  and  arguable. 

Where  the  Governor-in-Couucil  of  Bombay  to  whom  an  appeal  hiy 
from  the  Court  of  tlie  Political  Ai?eni  at  Kathiawar  has  dismissed 
an  appeal  overruling  the  contentions  which  are  precisely  similar  to 
those  raised  by  a  petitioner,  the  latter  is  entitled  to  ask  for  sjiecial 
leave  without  previously  appealing  to  the  Governor-in-Couucil  of 
Bombay. 

Kathiatcar  Agency  Caife  ...  ...  ..  ...      154 

Frobate  Act  V  of  1881,  S.  2.— Indian  Succession  Act,  931— Sikh  a 
Uindit — Jain»  and  Sikhs  govciiicd  by  Hindv  Imw — Lapse  from  orthodojc 
practice — Hindu  becoming  a  Brahmo, 

Jains  are  governed  by  the  Hindu  Law  in  the  absence  of  custom  varying 

that  law. 
Sikhs  are  governed  by  the  Hindu  Law,  and  Courts  applied  such 
law  to  them  because  they  were  included  under  the  term  "  Hindu" 
within  the  meaning  of  the  Regulations  which  secured  to  the  iKJOple 
of  India  the  maintenance  of  their  ancient  laws,  not  because  of  tho 
alternative  rule  of  justice,  equity  and  good  conscience. 

The  term  *'  Hindu  "  in  S.  331  of  the  Indian  Succession  Act  X  of  1865 

includes  a  person  who  is  a  Sikh. 
The  Probate  Act,  V  of  1881,  is  Procedure  Act  and  "  Sikh  *'  is  ;  Hindu 

within  the  meaning  of  the  said  Act,  S.  2. 
A  Sikh  or  a  Hindu  by  becoming  a  Brahmo  does  not  necessarily  cease 

to  belong  to  the  community  in  which  he  is  born. 
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A  tapBe  from  the  standard  orthodux  practice  biuding  upuii  a  Sikh  or 
Hindu  in  matters  of  diet  and  ceremonial  observance  cannot  have 
the  effect  of  excluding  from  the  category  of  Hindu  in  Act  V  of 
1881  one  who  was  born  within  it  and  who  never  became  otherwise 
separated  from  the  religious  communion  in  which  he  was  bom. 

Jiani  Bhagican  Kuar  V,  Base        ...  ...  ...  ...  ...     381 

1.  VroTinoial  Small  Cairse  Covrts  Act  IX  oF  lBB7.Suit  for 

m€$ue  prqfits — Not  cognizable  by  Court  of  Small  Candies. 
A  suit  for  thq  reoorery  of  mesne  profits  is  not  a  suit  cognizable  by  a 

Court  of  Small  Causes. 
SavarirmUhu  v.  Aithirum  Bcicther,  I.  h.  R^  2b  U.flQS  followed. 
Inna»i  Muthuand  Thoinasuv.  StiwUhiaPillai  ...  ...  ...     136 

2.  • • Arts.    11  and  38 :- Vtt?Mor 

member   of  a    tarwad — Claim    against   Karnavan   to  e^^-force   right»   in 
respect  of  tarwad  property — Suit  cognizable  by  Small  Cautfe  Court. 
A  claim  by  the    junior  members  of  a  tarwad  against  the  karnavan 
to  enforce  their  rights  to  participate  in  the  joint  enjoyment  of  the 
tarwad  property  according  to  a  family  karar  is  not  '*  a  suit  relating 
to  maintenance  "  within  the  meaning  of  Art.  38,  Schedule  II  of  Act 
IX  of  1887,   but  is  "a   suit   for  the    enforcement  of   a  right   to   or 
interest  in  immoveable   property  "  of  the  tarwad  and  is  not  cogniz- 
able by  a  Court  of  Small  Causes  under  Art.  11,  Schedule  II  of  Act 
IX  of  1887. 
Ach utan  Kair  v.  Kunjunni  Kalr ...  ...  ...  ...  ...     499 

3, : Boh.  U,  ATt.  13— Suit  for  cess 

— Sinall  Cause  nature — Second  Appeal — Rent  Recovery  Act.  S.  4. 
A  suit  for  recovery  of  land-cess  is  not  governed  by  Art*  13  of  Act  IX 
of  1887,  and  is  therefore  a  suit  of  a  small  cause  nature  and  no 
second  appeal  will  lie  from  a  decree  passed  therein  if  the  value  is 
less  than  Rs.  600.  Land-cess  can  be  included  as  rent  under  S.  4  of 
the  Rent  Recovery  Act. 
Zemindar  of  Tarla  v.  Latchiah     ...  ...  ...  ...  ...     211 

4. Art.  IB'—P^'ovincial  Small  Cause  Courts 

Act  (JX  of  1887),  Schedule  IJ,  Art,  18 — Editor  of  newspaper — Appointment 
under  trust-deed  by  author  of  tru^i — Suit  for  salary  provided  in  trust-deed 
— Suit  not  cognizable  by  Court  of  Sfnall  Causes. 
A  suit  for  salary  due  under  a  trust-deed  by  the  editor  of  a  newspaper 
appointed  as  such  under  the  same  trust-deed  is  a  suit  to  enforce  the 
performance  of   the  trust  and  is,  therefore,  not  cognizable  by  a 
Court  of  Small  Causes. 
Snbraimania  Iyer  v.  Dorasatcmy  Tcrar,  26  M.  368     ...  ...  .22 

Fvrchaser  of  share  of  a  joint  family  member  when  entitled 

to  bring  a  suit  for  partial  partition  -.—See  Hindu  Law  (6). 
Bedemption  decree,  extension  of  time.— Discretion. 

Plaintiffs  who  have  not  applied  for  redemption  in  the  proper  time  on 
the  view  now    held    to  be   erroneous  in    the   Full  Bench  case  of 
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Vedapuratti  v.  Vallabha     Valia  Raja  that  a  seoond  suit  for  redemp- 
tion was  maintainable,  may  apply  for  an  extension  of  time,  and  it 
will  be  in    the  proper  exercise    of  the  Court's  discretion  to  grant 
such  extension. 
SahapatJiy  Patter  v.  Mw^tkhan  ...  ...  ...  »—     266 

— _—  right  o/  puisne   mortgagee  a/ter  decree  on  prior  mortgage,^^ee 


Suit  by  pbior  mobtgagrk. 


—  Sitit.— See  Civil  Pbocedubk  Codb  (11). 


Begistered  instiMiiiient,     non-prodnotion    of:— See   Bbuoiocs 
Endowment  (2). 

1.  Begistration  Act,  88. 3  and  17  -.—See  Spkcivic  Pebfobmance. 

2.    (m  of   1877),  8.  17  '.—DarkhaU  fw  lease— Endorsetnent 

granting  application — Lease  not  exceeding  five  years  nor  reserving  rent 
exceeding  Rs,  50 — Compulsory  registration — Incidents  atUiched  by  custom, 
effect  of,  o»»  registration. 

The  criterion  for  the  necessity  of  registration  of  a  document  is 
what  is  expressed  on  the  face  of  document  and  not  what  incidents 
attucli  by  custom  to  a  transaction  of  the  kind  mentioned  in  the 
document. 

Whereupon  a  durkhast  appHcation  for  the  grant  by  lease  of  certain 
lands  tlie  manager  of  the  temple  to  which  the  lands  belonged  made 
an  endorsement  granting  the  application  and  the  endorsement  was 
communicated  to  the  applicant. 

Held — (1)  that  such  endorsement  was  an  agreement  to  lease  and 
was  subject  to  the  provisions  of  the  Registration  Act  as  if 
it  were  a  lease  ; 

(2)  that  such  agreement  in  terms  not  purporting  to   be  for  a 

period  exceeding  5  years  and  not  reserving  a  rent  ex- 
ceeding Rs.  50  per  annum,  did  not  require  registration 
under  the  Registration  Act ; 

(3)  that  the    fact  that  by  custom,  if  any,  a  lease  of    this  kind 

would  entitle  the  grantee  to  hold  permanently  did  not 
render  registration  necessary. 
Rainasainy  Aiyar  v.  Thirupathi  Naick       ...  ...  ...  ...       356 

3. 8.  17,   Ol.   (b). — Agreentent  amongst  partners  giving  one 


of  Hiemselves  sole  right  to  redeem  mortgaged  partnership  pretnises — Doctt- 
nkent  creating  right  in  invmoveahle  property — Registration,  necessity  of — 
Evidence,  adfnissibility  in — Necessity  of  fwrthw  assurance  if  registered. 
Where  a  partnership   agreement  contained  a  clause  that  one  of  the 
partners  should  be  solely  entitled  to  redeem  the  mortgaged  immove- 
able property  belonging  to  the  partnership,  such  document  should  be 
compulsorily  registered  under  S.  17,  cl.  (b)  as  the  right  created  by 
the  clause  is  a  right  in  immoveable  property.    If  not  registered,  it 
is  inadmissible  in  evidence.    Where  it   is  registered,  a   declaration 
,  of  the   right  by   the  Court  after   contest  is  sufficienti  and  it  it  not 
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necessary  to  make  an  order  directing  the  execution  of  any   farther 
instrament. 
Jiaung  Po  Hti  y.  Mahomed  Cassim  ...  ...  ...  ...     329 

4. •  88. 17  and  49. —Authority    io    adopt— Writing— No 


iriU — Direction  that  adopted  8on    should    take  possession — Registratiofi — 
Oral  evidence — Evidence  Ad,  8.  91. 

A  will  is  a  testamentary  disposition  of  property. 

A  docnment  containing  an  authority  to  adopt    is  not  a  will,  and  the 

mere  fact  that  there  is  a  direction  in  the  document  that  the  adopted 

son  should  be  put  in  possession    of  the  property  does    not  constitute 

such  direction  a  devise  of  property, 
An  authority  to  adopt  which  is  in  writing  and  not  contained  in   a  will 

must  be  oompnlsorily  registered  under  Ss.  17  and  49  of  the  Begistra* 

tion  Act. 
Q^uere : — Whether  oral  evidence  is  admissible  when  an    authority  to 

adopt  oompnlsorily  registrable  is  not  registered. 
Soimasundra  Uudali  V ,  JHrasami  Mudaliar  ...  ...  ...     283 

■  6.  21. — Poioer  of  attorney — Document    being  of  two 


descriptions — Gift  and  appointment  of  guardian — Document  operative  as  to 
the  appointment  of  guardian — Death  of  exec^itant  before  registration — Gift 
inoperative — Registration  of  document  9o  far  as  regards  appointment  of 
guardians — Description  of  property  to  be  managed. 

A  document  which  is  in  part  an  appointment  of  the  guardian  of    the 
perBon  and  property  of  certain  minors  is  not  a  document  relating  to 
immoveable  property  within  the  meaning  of  S.  21  of  the    Registra- 
tion Act  any  more  than  a  power  of  attorney  authorizing  an  agent  to 
collect  rents  of  immoveable  property  is. 
Such  a  document  can  be    compulsorily  registered    although  it  con- 
tained no  description  of  the  properties  referred  to  in  it. 
Where  a  person  executes  a  deed  of  gift  but  dies  before  it  is  registered 
the  g^ft  is  incomplete  and    the    legal  representatives    of  the  donor 
cannot  be  compelled  to  complete  such  incomplete  gift. 
Where  a  document   is  in  part    operative  but  is    inoperative  as  to    the 
rest,  the  document  may  be  registered  as  to  the  part  that  is  operative, 
but  the  registrar  must  add  a  declaration  that  it  is  only   as    regards 
the  part  that  is  operative  that  registration  will  take  effect. 

Amirtham  v.  Muthukumara  Chetty  ...  ...  ...  ...     303 

SeligiOVB  T^ndOWVXentB.—Hereditary  office — Trustee  of  a  public  religi- 
ous institution — Office  of  trustee  vested  in  several  persons — Senior  and 
Junior  branch — Mancgement  by  turns — Transfer  by  junior  branch  in  fvrit- 
ing  registered — Absence  of  instrument  of  transfer — Secondary  evidence — 
Junior  branch  excluded  fwr  over  12  years— AcqfUsition  by  prescription — 
Holding  of  members  of  senior  branch — Adverse  enjoyment — Scheme  proper 
to  he  framed — Civil  Prooedwre  Code,  S.  689 — Management  by  turns  of  office 
of  trustee  of  public  institution — Proper  scheme. 
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Where  by  a  document  in  writing  four  members  of  a  junior  branch 
transfer  their  righfc  of  management  of  a  public  temple  to  a  member  of 
the  senior  branch,  and  such  document  is  admittedly  unstamped  and 
unregistered,  in  the  absence  of  such  instrument  of  transfer,  other 
evidence  in  proof  of  such  transfer  is  inadmissible. 

Qn:pre  : — Whether  a  member  can  rely  upon  such  transfer  as  the  basis 

of  his  title. 
Raja  Varma  v.  Ravi  Vnrma^  I.  L.  B.,  1  M.  235  ;  Ktqtpa  v.  Dorasami,  I. 

L.  E.,  6  M.  76 ;  Narayana  v.  Rwiga,   I.  L.  K.,  15  M.  183  :  Alagappa  v. 

Sivarama  Swuiaraf  I.   L.  R.,  19M.  211;  and  Armammi  y.   Ramakri- 

i(hna,  I.  L.  B^  24,  M.  at  p.  200  referred  to. 

Where  there  were  two  branches  consisting  of  four  members  each  of  a 
branch  being  entitled  to  management  in  rotation  or  by  turns  of  a 
public  temple  or  religious  institution,  and  the  four  members  of  the 
junior  branch  transferred  their  right  to  a  turn  of  management  to  a 
member  of  the  senior  branch,  and  such  member  enjoyed  the  turns 
of  the  transferors  for  a  period  of  nineteen  years,  he  acquires  a  right 
by  prescription  and  the  right  of  the  junior  members  to  a  turn  of 
management  is  barred  either  under  Art.  124  or  127  or  142. 

Possession  of  office  by  one  trustee  during  his  turn  is  neither  exclusive 
nor  adverse  to  the  other  trustees. 

The  acting  or  executive  Arustee  for  a  year  or  j)eriod  holds  the  office 
and  discharges  the  duties  thereof  on  behalf  of  all  the  co-trustees 
and  not  on  behalf  of  himself  alone.  Attorney' Qetteral  v.  UoHand, 
47  R.  B.,  476  referred  to. 

But  where  the  members  of  the  junior  branch  are  excluded  and  their 
turns  are  exclusively  taken  by  a  member  of  the  senior  branch,  the 
enjoyment  by  the  other  members  of  the  senior  branch  with  know- 
ledge that  the  junior  branch  is  excluded  is  not  for  the  benefit  of 
such  junior  branch  and  each  member  of  the  senior  branch  holds  the 
office  during  his  turn  on  behalf  of  himself  and  the  other  mem- 
bers of  the  senior  branch  and  to  the  exclusion  of  the  junior  branch. 

Where  under  such  circumstances  the  office  of  trustee  and  the  pro- 
perties of  the  temple  have  been,  for  more  than  18  years,  held  and 
]K)8sessod  by  the  members  of  the  senior  branch  as  a  whole  body, 
such  possession  is  adverse  to  the  members  of  the  junior  branch  as  a 
body  and  the  rights  of  the  latter  will  be,  by  the  operation  of  S.  28, 
extinguished. 

Where  several  trustees  enjoy  the  office  by  turns  for  a  long  time,  a 
right  to  manage  by  turns  is  not  acquired  by  them  merely  by  the 
operation  of  limitation. 

Venayak  v.  Oopal,  I.  L.  B.,  27  B.  357  referred  to. 

It  is  competent  for  co-trustees  of  a  public  religious  institution  to 
settle  by  arrangement  among  themselves  ascheme  of  management  by 
each  of  the  co-trustees  in  rotation  whether  emoluments  are  attached 
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Page, 
ed  to  the  office  or  not.    Such  a  scheme  ought  to  be  apheld  as  being 
an  equitable  and  proper  arrangement  by  a  court  acting  tinder  S.  539, 
C.  P.  C. 
Bnt  such  a  scheme  is  only  subsidiary  to  the  interests  of  the  institution, 
and  the  arrangement  for  sueh  a  scheme  may  be  set  aside  when  it  is 
injurious  to  the  interests  of  the  trust  or  institution. 
Ramanathan  Cheiti  y.  Murugappa  Cheiti...  ...  ...     341 

2. Dedicatim  of  idol  and  land — P^iUic  religious  purpoie— Foun- 


der of  idol  eonftihUing  himself  dhannalearta— Gift— Transfer  of  Property 
Act,  122— ITmmiip  of  *  donee'— Declaration  of  tnuft— Trust  Act  II  of  188-2, 
S«.  1  and  5 — Denial  of  execution — Registration,  effect  of. 

A  dedication  of  an  idol  and  land  for  the  building  of  a  temple  for  the 
same  is  not  a  gift  within  S.  122  of  the  Transfer  of  Property  Act. 

The  word  "  donee  "  in  that  section  refers  to  an  ascertained  or  ascer- 
tainable person  or  persons  by  whom  or  on  whose  behalf  the  grift 
can  be  accepted  or  reused  and  has  no  application  to  an  unascer- 
tained number  of  persons  such  as  the  public. 

A  declaration  of  trust  in  relation  to  immoveable  property  for  a 
public  religious  purpose  is  not  governed  by  the  Indian  Trusts  Act 
wliich  by  S.  1  is  declared  inapplicable  to  a  religious  endowment. 

Where  the  plaintiff  found  an  idol  in  his  land  and  executed  a  documcmt 
in  favour  of  the  idol  to  the  effect  that  a  piece  of  land  belonging  to 
him  was  given  by  him  to  the  idol  for  a  temple  being  built  on  it| 
that  he  had  no  objection  to  a  permanent  temple  being  built  on  it 
and  that  ho  bound  himself  to  be  the  Dharmakarta  of  the  idol,  but 
did  not  register  it  and  upon  its  being  presented  for  registration 
denied  execution  and  the  document  was  compulsorily  registered. 

Held — (1)  That  there  was  a  dedication  of  the  land  to  the  public 

(f .  e,,  as  a  public  religious  institution). 

(2)  That  it  did  not  require  registration  under  S.  123,  T.  P.  Act. 

(3)  That  there  was  no  transfer  of  property,  the  plaintiff  only 

constituting  himself  a  Dharmakarta, 

(4)  That  it  was  a  declaration  of  trust  in  relation  to  immove- 

able property. 

(5)  That  such  declaration  of  trust  was  for  a  public  religious 

purpose. 

(6)  That,  therefore,  the  Indian  Trusts  Act  II  of  1882,  S.  5, 

had  no  application. 
(?)  That  the  transaction  not  being  a  gift  within  the  meaning 
of  8. 122,  Transfer  of  Property  Act,  nor  a  trust  within 
the  meaning  of  the  Indian  Trusts  Act,  the  refusal  to 
register  the  document  and  denial  of  execution  before  the 
Registrar  did  not  take  away  the  effect  of  dedication 
and  the  registration  under  the  Registration  Act. 

PaUayya  v.  Ramavadliamdu     ...  .,  ...  •#.  ...     364 
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BOinandi  power  of  Digtrict  Judge  in  nppml  from  judgment  in  ^nif^  under       Page. 
Rent  Recovery  Act  : — See  Civil  Pbocedcrk  Code,  (2). 

1.    Bes  Judicata  -.—See  Civn.  Procbdure  Code  («). 

2. :  See  Civil  Prockdurk  Code  (4), 

3. :  See  Civil  Procedure  Code  (6j. 

4.     — _— -.  Decision   as  to   legality  of  resumption — Judgment  in  second 
appeal — Subsequent  suit  beticeen  saine  parties. 

A  decision  in  a  snit  as  to  the  legality  of  a  resumption  which  has 
l«ecoine  final  bv  judgment  passed  in  second  appeal  is  res  judicata 
in  a  suit  subsequently  heard  between  the  same  parties  and  involv- 
ing the  same  question. 

Venkata  ifarasirnhn  Appa  R(yw  v.  Sohhanadri  Appa  Row        ...  ...     1114 

5. not  affected  by  non-prod  sction  of  docnments  :~ 

See  Civil  Procrdcrb  Code  (]). 

5. in  execation  proceedings  .—See  Decree  ExECUTiex. 

7. in  reYersioner's  e^t  .—See  Civil  Procedcrk  Code  (5). 

8. not  affected    by  mistake  of   law  .—See  Civil  Proce- 
dure Code  (7). 

Beveniie  purchase  by  mortgagee,  effect  of  -.—See  Transfer  op  Pro- 
perty Act  (4). 


>p9r0hase  by  mortgagor,  efllect  of  -.—See  Transfer  op  Pro- 

ferty  Act  (4). 


sale  of  patta  land  for  arrears  due  on  defaulter's  lands  effect  of  .— 

See  Madras  Revenue  Recovery  Act  (3). 

BeYisioner's  right  to  question  adMrse  possession  i-8ee  Hindu 
Law  (10). 

HOYision  : — See  District  Municipalities  Act. 


^under  8.  622  z—See  Civil  Procedure  Code  (32). 

Kght  of  self-defence,  pushing  Police  out  of  house  x—8ee  Penal 
Code  (2). 


to  use  highway  for  religiops  processions  :-fe  Penal 

Code  (1). 

Besumption  of  grant  -.—See  Grant  rv  Governitent,  effect  of. 

Byotwari  land,  extingtcishment  of  title  in  '.See  Limitation  Act  (1). 

Sale  for  a  som  of  money  and  sale  for  a  covenant  to  pity,  differ- 
ence between  -.—See  Transper  of  Propertj'  Act  (»). 

Security  for  costs  in  Letters  Patent  Appeals  :-See  Civil  Proce- 
DURE  Code  (39). 
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SOTOral  attaOhniBntS— ^a2«   in  iyursuaiice  of  mie—SaU  net  ,ciside    under   Tv^, 
S.  310-J. — Bemvat  of  other  attuchtnents — Waiver. 

Whoro  a  sale  held  in  execution  of  a  decree  ia  set  aside  under  S.  310-A 
bjr  payment  to  tbc  decree-holder  who  brought  the  property  to  sale, 
the  attachment  made  at  the  instance  of  other  decree -holders  is  not 
thereby  cancelled. 
Where,  by  way  of  caution,  a  decree  holder  wlio  has  previously 
attached  the  property  of  liis  judgment- debtor  asks  for  re- attach- 
ment, he  does  not  thereby  abandon  or  waive  the  original  attach- 
ment especially  when  he  refers  to  the  prior  attachment  as  subsist- 
ing and  asks  for  re-attachment  only  if  the  court  should  deem  it 
necessary. 

Mahomed  Sha  Khan  Sahib  v.  Sriniva^ulu     ...  ...  221 

SildiaKixidU  i—See  Probatk  Act  Y  of  1881. 

Snail  Cavse  natvre  : — See  Suit  of  a  Small  Cause  Nature. 

Special  leave  to  appeal :— See  Privy  Council  Practice. 

BpeoiflO  perFownanoe— i4l7reeme»*  to   renew  Kanom — Subsequent  purchaser 
iritfc  notice — Rights  of  purchaser  to  eject — •Specific  performance. 

Where  there  is  only  an  agreement  to  renew  a  kanom  (or  mortgage) 
for  12  years  and  the  owner  sells  the  p^pcjrty  to  a  third  person  who 
purchases  with  notice  of  the  prior  agreement,  such  third  person 
can  sue  to  eject  the  person  who  is  in  possession  and  who  is  entitled 
to  get  the  kanom  renewed  under  the  agreement  notwithstanding 
the  fact  that  the  person  in  possession  would  be  in  time  at  the 
institution  of  the  suit  for  suing  for  specific  performance  of  the 
prior  agreement. 

Ramasami  Pattar  v.  Chinnan  Asari,  I.  L.  R.,  24  M.  462;  and  Maddison 
V.  Alderson,  8  A.  C.  474,  followed. 

Qiuere  : — ^Whether  an  agreement  to  renew  a  kanom  is  not  an  agreement 
to  lease,  and  if  so  n  lease  within  S.  3  of  the  Registration  Act 
requires  to  be  registered  under  S.  17. 

Achutan  Nambudri  y.  Koman  Kair  ...  ...  ...  ...     217 

1.    Specific    Belief    J  Ct,  S.  9 — Civil  Procedure   Code,  8.  647 — Decree 

for  possession — Order  in  Execution — Appeal — Applicatiofis  for  ewecution — 

Proceeding   in  suit — Standing  crops — Purchaser  from  trespasser — Right 

to  stay  delivery. 

An  order  passed  in   execution  of  a  decree  passed  under  S.  9  of  the 

Specific  Relief  Act  is  not  appealable. 
Applications  for  execution  of  decrees  are  inroceedings  in  suits.  Thakur 
Pershad  v.  Sheil-h  Fakir  Vllah,    L.  R.,  22  1.  A.,  46  (60)  and  S.  647, 
C.  P.  C,  referred  to. 
A  decree-holder  entitled  to  iiossessiou   of  land  is  entitled  to  the 
land  and  the  standing  crops   thereon,  and  a  purchaser  of  the  crops 
from    a  trespasser  is  not  entitled  in  law  or   equity  to  an  order 
deferring  the   handing  over  of  the  land  to  the  decree-holder  until 
the  growing  crops  have  been  gathered. 
Thonms  Souzav.  OuJam  Moidin  Beari,  2^1/1.  4SS     ...  ...  ...     214 
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8.     ■ 8*    9. — P(un>eit$ory  title— Prior  po*-*te*f»/«fi-^I>f*- 

po8if€88ion — No  authority  of  tru€  owner — Plea  of  Jus  tertit — Suit  fw 
possesion  after  «'»  months, 

PossesHiun  is  a  good  title  agaiust  all  but  tlie  true  owner. 

Asher  V.  Whitlock  (1806),  L.  R.  I  Q.  B.  D.  1 ;  Sumiar  v.  Parvati,  I.  L.  B., 
12  A.  51  ;  Ismail  Ariff  v.  Mahamed  Ohms  (189u),  I.  L.  R.,  20  C.  834; 
aiid  the  dictum  of  Subramama  Aiyar^  J.,  in  Mustapha  Sahib  v.  Snntha 
Pillai,  I.  L.  R.,  23  M.  167  followed. 

Prior  poBsession  for  any  time  short  of  the  statutory  period  will  entitle 
the  holder  to  a  decree  for  recovery  of  possession  in  a  suit  brought 
more  than  six  months  after  dispossession,  provided  the  defendant 
is  a  trespasser  and  cannot  establish   any  title  to  the  disputed  laud. 

A  trespasser  or  a  wrongdoer  cannot  plead  jus  tertii  uuIcsh  he  can 
show  that  the  act  complained  of  was  done  by  the  authority  of  the 
true  owner.  The  effect  of  S.  9  of  the  Specific  Belief  Act  is  only  that 
if  a  summary  suit  be  brought  within  the  time  prescribed  by  that 
section  the  plaintiff  therein  who  has  been  dispossessed  otherwise 
than  in  due  course  of  law  will  be  entitled  to  be  reinstated  even  if 
the  defendant  who  thus  dispossessed  him,  be  the  true  owner  or  a 
person  authorized  or  cUiming  under  him  but  a  decree  in  such  a 
suit  will  not  have  the  force  of  res  jndieata  on  the  question  of  title. 

NiM  Chand  Oaita  v.  KandUram  Bagari,  I.  L.  R.,  2d  C.  572  dissented 
from. 

Narayana  Row  v.  Darmachar,  26  M.  514  .,  ...  ...  -  ^^ 

-Bm,  fil  k  5*1 -— Civil   Proceduie  Code,  S.  493— 


PosiHve  covenant  not  capable  of  specific  performance—Negative 
covena$U — Perpetual  inJuction—Principles  applying  to  grant  of  tem- 
porary injunction— Judicial  discretion— Offer  by  defendants*  counsel- 
Absence  of  suggestion  that  offer  wiU  not  be  carried  out— Defendants' 
financial  position. 

A  perpetual  injunction  may  issue  in  a  ca^e  where  there  has  been  a 
breach  of  a  negative  covenant,  although  a  positive  covenant  (from 
which  the  negative  covenant  may  be  inferred)  may  be  incapable  of 
specific  performance. 

S.  67,   Specific   Belief  Act,  is  general   and  is  not  confined  to  case,  of 

contracts  which  are  specified  in  S.  21,  cl.  b. 
Under  S.  57  the  plaintiff  will  be  entitled  to  an  injunction  only 
when  he  has  not  failed  to  perform  his  part  of  the  contract.  But  when 
the  failure  of  the  plaintiff  is  due  to  the  defendants' defauH  in  not 
performing  the  contract,  it  does  not  lie  in  the  mouth  of  the  defend- 
ant to  say  that  the  plaintiff  is  not  entitled  to  an  injunction  by  reason 
of  the  latter's  default  or  failure. 

A  temporary  injunction  is  regulated  by  the  provisions  of  S.  493,  C.  P. 
C,  and  under  that  section  the  granting  of  an  ad  interim  injunction 
is  a  matter  of  discretion —though  judicial. 
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SpOOifiO  Belief  Aoi— Continued.  Page. 

Qutere  : — ^VTbether  the  granting  of  a  temporary  injimctioii  is  to  be  re- 
gulated by  the  principles  applicable  to  the  granthig  of  a  perpetual 
injunction  under  the  Specific  Relief  Act. 

Nus9€fwanji  Menvanji  Panday  v.  G&rdon^  1  L.  R.  0  B.  261>  referred  to. 

An  injunction  raay  be  rightly  refused  on  account  of  the  plaintiff '&  con- 
duct in  refusing  an  offer  made  by  the  defendants  at  the  bar  unless 
having  regard  to  the  financial  position  of  the  defendant  there  is 
reasonafyle  apprehension  that  the  offer  will  not  be  carried  out. 

8ubha  Naidu  v.  Badsha  8ahih,  26  M.  168  13 

4. S.  42  : — See  Civil  Froceduub  Code  (3). 

5.   • ,  8.  42  :—8ee  Limitation  Act  (8). 

8iib*]iiortgagee'8  rights  to  prooeeds  ot  sale  :—8ee  Mortgage  (2). 

1.  BvOOession  Act,  S'S.  96  and  128.— HtWu  will  in  town  of  Madras — 

Legacy  to  child — Child  appointed  as  executor — Death  of  child  hefoi'e 
testator  leaving  lineal  descendant — Claim  of  child*u  lineal  descendant 
to  legacy, 

S.  96  of  the  Indian  Succession  Act  which  is  made  applicable  to  Hindu 
wills  in  the  To"wn  of  Madras,  applies  to  a  case  where  the  legateo 
predeceases  the  testator  whether  such  legatee  is  named  as  executor 
or  not. 

S.  128  can  only  apply  when  the  executor  survives  the  testator. 

So  when  a  bequest  is  made  to  a  child  of  the  testator  and  the  latter 
appoints  such  child  as  one  of  his  executors  and  the  child  prede- 
ceases the  testator  leaving  a  lineal  desoendant,  such  lineal  descen* 
dant  of  the  child  will  be  entitled  under  S.  96  to  claim  the  legacy 
notwithstanding  that  his  executor  is  not  able  to  prove  the  will  or 
otherwise  act  as  an  executor  by  reason  of  his  death  and  S.  128  has 
no  application. 

Bamasami  lyah  v.  Kuppusami  lyah  ...  ...  ...  ...     36 1 

2. ,  8.  381 :  -  See  Probate  Act 


8«it  against  certified  ptcrehaser  -.—See  Civil  Procedure  Code  (80). 
—  by  prior  mortgagee  without  pnisne  mortgagee  party,  effect 

of. — Prior  and  puisne  mortgagees — 8mt  hy  prior  mortgagee — Puisne  mort" 
gagee  no  party — Purchase  by  prior  mortgagee  in  execution  of  decree  upon 
his  mortgage — Rights  of  prior  and  puisne  mortgagees — Prior  mortgagee's 
right  to  recover  possession — Puisne  mortgagee^a  right  to  redeem — Redemp* 
tion  amount — Price  of  equity  of  redemption. 

Where  a  prior  mortgagee  brings  a  suit  upon  his  mortgage  without 
making  the  puisne  mortgagee  a  party  and  in  execution  of  the  decree 
obtained  in  such  suit  purchases  the  mortgaged  property  he  is  not 
entitled  to  recover  possession  without  redeeming  the  puisne  mort- 
gagee IB  poflseesioB. 
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Page. 
Suit  by  prior  mortgagee.— Con<m»*c(/. 

Ve7h1cata  Smnayajula  v.  Kanftam  Dhora^  I.  L.  R.,  6  M.  1H4  followed. 
Tlie  second  puisne  mortgagee  is  also  entitled  to  redeem  the  pnor 
moi'tgagco  -whether  the  latter's  omission  to  implead  the  former  in 
his  Bwit  is  wilfnl  or  iu  ig^iorance  of  the  existence  of  the  second  mort- 
gage. The  amount  which  the  puisne  mortgagee  is  to  pay  for  redemp- 
tions is  not  the  price  paid  by  the  prior  mortgagee  for  his  pur- 
chuse  of  the  equity  of  redemption  but  only  the  amount  which  he 
may  hare  had  to  pay  if  made  a  party  to  the  suit  by  the  prior  mort- 
gagee. 

Rangasamy  Naicken  v.  Jellihodi  Naicken,  26  M.  484  ...     131 

Suit  by  vendee  for  damages— Futile  prajer  for  poesessioii  :— 

Sec  Suit  of  Small  Cause  nature  (2). 

Suit  for  ann-iitj  is  flvit  of  a  Small  CaTi8e  natvre  -.See  Suit  of  a 
Small  Cause  nature  (8). 

Suit  for  deolaratlon  of  title  to  immoveable  property  -.—See  Legal 
Practitioners  Act  (2). 

Suit  for  mesne  profits  -.—See  Provincial  Small  Cause  Court  Act  (1). 

bare  declaration  :See  Limitation  Act  (8). 

partial  partition  when  maintainable  :—See  Hindu  Law  (6). 

recovery  of  land  cess  cognisable   hj  Small  Cavse 

Co'^rt : — See  Provincial  Small  Cause  Courts  Act  (3). 

not  cognisable  by  CoTirt  of  Small  Cavses: -Sec  Provin- 


cial Small  Cause  Courts  Act  (4). 

1.  Suit  of  a  Small  CaTise  nat^e :— Sec   Provincial    Small  Cause 

Courts  Act  (3). 

2.  — — —  Vendue's  suit  for  po88e»mon  against  third  parlies — thilure  of 
vendor  to  get  possessioih — Suit  against  vendor  for  possession  w^  for  damages — 
Futile  prayer — Small  Caitse  nature* 

Where  a  purchaser  of  some  land  sued  third  parties  for  possession  of 
the  land  and  failed  ultimately  and  afterwards  brought  a  suit 
against  his  vendor  for  being  placed  in  possession  or  for  damages. 

Held : — (1)     that    the   prayer  for  possession  was   a   futile  one  and 
could  not  be  given  effect  to ; 

(2)  that  the  suit  must  be  regarded  as  one  for  damages  merely; 

(3)  that  such  suit  was  cognizable  by  a  Small  Cause  Court 

and  that,  therefore,  no  second  appeal  lay. 

Venkataramanuja  Reddiar  y.  Suhbaraya  Pillai       ...  ...  ...    299 


■  Suit  for  annuity — Alloivance  not  in  satisfaction  of  any  right  of 


maintenance. 

Where  a  person  allows  maintenance  to  his  sister  not  by  way  of  satis- 
faction of  her  right  of  maintenance  bnt  th&  allowance  is  to  be  pud 
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Enit  o£  a  Small  Cause  nature— Con^mt^(2.  Page, 

out  of  the  income  of  her  own  property  which  she  transfers  to  her 
brother,  the  same  is  an  annuity  and  a  suit  for  the  recovery  thereof 
is  maintainable  by  a  Court  of  Small  Causes. 
Saminatha  Pandaram  v.  Kuppu  Udayan  ...  ,,.  ...     471 

8sit  to  enforce  charge  in  contribution  cases  -.—See  Madras  Rk- 
VKNUB  Recovery  Act  () ). 

Theft  of  Crops  by  tenant,  when  .—See  Pknal  Code  (3; . 
Time  for  periormance  when  varied  -.—See  Contract. 

Timpani  cess. — Voluntary  payment  for  a  number  of  years — Implied  contract. 

Where  a  cess  is  unconnected  with  a  tenant's  holding  and  is  essentially 
of  a  voluntary  character,  its  continuons  paymont  for  a  number  of 
years  is  not  a  gpround  for  implying  that  there  was  a  legal  contmcfc 
or  obligation  to  continue  to  pay  it. 

A  *  tiruppani*  cess  is  of  such  a  characfer. 

Bamalingam  Ghettiar  v.  Ramasami  Aiyar  ...  ...  ...     370 

Title  of  Official  Assignee  to  debt  -.—Sec  Civa  Procbdurr  Code  (2 1). 

Title  to  sue   in  the  name  of  trvstees  -.—See  Madras  Kkvenue 
Recovery  Act  (2). 

Transfer  of  criminal  case  from  one  Presidency  Magistrate  to 

another  -. — Case  pending  before  a   PreMency  Magistrate — Transfer  to 
another  Presidency  Magistrate. 

Qumre : — Whether  the  High  Court  can  transfer  a  case  from  one  Presi- 
dency Magistrate  to  another  Presidency  Magistrate  both  l)enig 
members  of  one  and  the  same  court. 

In  re  Murugesa  Mvdaliar  ...  ...  ...  ...  ...         C9 

Transfer  of  immoveable  property  in  compromise  of  claims  -.—See 
Transfer  of  Peopeety  Act  (1). 

1.    Transfer  of  Property  Act: — Transfer  of  immoveable    property- 
Compromise  of  claims — Sale^  gift  exchange — Writing  unnecessary. 
A  tranrfer  made  in  compromise  of  a  claim  is  neither  a  sale  nor  a  gift 
nor  an  exchange  and  no  writing  is  necessary  under  the  Transfer  of 
Property  Act  to  validate  the  same  though  such  transfer  may  relate 
to  immoveable  property. 

Where  land  belonging  to  the  plaintiffs  sister  was  sold  by  plaintiff  and 
his  brothers  to  a  stranger  and  certain  other  land  belonging  to  tho 
family  was  allowed  by  the  plaintiff  and  his  brothers  to  be  retained 
and  enjoyed  by  the  sister  and  excluded  from  the  family  partition. 

Jlcld  (1)  that  the  sister  acquired  a  good  title  to  the  same  and 
(2)  that  the  plaintiff  could  not  get  any  share  in  the  game. 

fPimvengidachariar  v,  Banganatha  Aiyangat  ...  „.  ,„     600 
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Transfer  of  Property  Aot^-Continued.  Pafte. 

2.  ■  S.  6  : — Hindu  Law — Reversioners  intereet  in  egtate,  alienability 

of — Spes  8tieces8ioni» — Validity  o   transfer — Transfer  to  iridino — Enlarge- 
ment ofestate-^Siirrender. 

The  interest  of  a  reversioner  in  an  estate  when  the  widow  (limited 
owner)  is  alive  is  a  mere  expectancy  or  spes  suceesionis  and  is  not 
transferable  either  by  way  of  sale,  mortgage  or  otherwise  under  S. 
6  of  the  Transfer  of  Property  Act. 

Bahadur  Singh  v.  Mohar  Singh,  T.  L.  R.,  24  A  94  referred  to. 

Tt  does  not  make  any  difference  as  regards  the  inyalidity  of  such 
transfers  that  the  transfer  is  made  by  the  reversioner  to  the  widow. 
Such  a  transfer  does  not  enlarge  the  widow's  limited  estate  into 
an  absolute  estate  and  is  not  analogous  to  a  renunciation  made  by 
the  widow  in  favour  t»f  the  presumptive  heir. 

Where  the  transfer  is  made  after  the  revernion  falls  in  such  transfer 
is  valid  and  operative. 

Karasimham  V.  Madhavarayvdu     ...  ...  ...  ...  ...     323 


8.     66     (4)  : — Sale    of   estate — Unpaid  purchase  meney — 

VeTidor's  right  to  a  charge — Nature  and  origin  of  vendor's  lien  in  a  court 
of  equity — Contract  to  the  contrary — Charge  in  possession  giving  up 
possession — Effect  of  agreement  to  pay  in  instalment — Sale  for  a  sum  of 
money  and  sale  for  a  covenant  to  pay — Apportionment — Certificate  granting 
leave  to  appeal  to  Privy  Council — Civil  Procedure  Code,  Ss,  695  (b)  and 
600. 

Where  a  vendor  of  immoveable  property  entitled  to  a  lien  for  the 
uupaid  purchase-money  enters  into  possession  of  the  property  he 
holds  the  same  as  a  charge  on  the  property  and  having  an  interest 
in  its  preservation. 

Under  S.  56  (4)  of  the  Transfer  of  Property  Act  a  vendor  of  immove- 
able property  is  entitled  to  a  statutory  right  to  a  charge  upon  the 
property  in  the  hands  of  the  purchaser  or  those  claiming  undie 
him  for  unpaid  purchase  money  unless  it  can  be  shown  that  either 
by  express  terms  or  by  necessary  implication  there  is  clear  contract 
excluding  the  right  to  such  charge. 

A  mortgagee  or  chargee  who  is  in  possession  of  an  estate  as  such 
and  gives  up  possession  to  the  person  entitled  to  the  same  subject 
to  his  charge  upon  payment  of  what  is  then  due  to  him  is  not  pre- 
cluded from  afterwards  asserting  his  right  against  the  estate  for 
further  instalments  or  payments  becoming  due  to  him. 

The  i^aw  of  India,  speaking  broadly,  knows  nothing  of  the  distinc- 
tion between  legal  and  equitable  property  in  the  sense  in  which 
that  was  understood  when  eqnity  was  administered  by  the  Court  of 
Chancery  in  England. 
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The  charge  which  a  vendor  obtains  under  the  Transfer  of  Properfcy 
Act  is  a  statutory  charge  and  different  in  its  origin  and  nature 
from  the  vendor's  lien  created  by  the  courts  of  equity  to  an 
unpaid  vendor* 

The  vendor's  lien  was  a  creation  of  the  Court  of  Equity  and  could 
be  modified  according  to  the  circumstances  of  the  cage  by  the 
Court  of  Equity. 

The  statutory  charge  given  to  the  vendor  under  the  Transfer  of 
Property  Act  can  only  be  excluded  by  contract,  [and  English  cases 
can  be  useful  in  such  a  case  only  for  the  purpose  of  illustration. 

Such  a  charge  is  not  excluded  by  a  mere  personal  contract  to  defer 
payment  of  a  portion  of  the  purchase-money  or.  to  take  the  pur- 
chase-money  by  instalments  or  by  any  contract,  covenant  or 
agreement  with  respect  to  the  purchase-money  which  is  not  inconsis- 
tent with  fche  continuance  of  the  charge. 

An  agreement  upon  the  part  of  the  purchaser  to  pay  the  purchase- 
money  in  certain  instalments  with  interest  is  not  "  a  contract  to 
the  contrary"  within  the  meaning  of  S.  65  (4),  Transfer  of 
Property  Act  and  is  not  inconsistent  with  ^the  existence  of  a 
charge  feo  the  vendor  for  the  amount  of  the  instalments  and  interest 
becoming  due  from  time  to  time. 

There  is  a  distinction  founded  upon  principle  and  authority  between 
a  co.'iveyance  or  sale  in  consideration  of  covenant  to  pay  a  sum  of 
money  in  the  future  and  a  sale  in  consideration  of  nwney  which 
the  purchaser  covenants  to  pay.  In  the  former  case  there  is  "  a 
contract  to  the  contrary"  expressed  in  the  conveyance  itself  which 
excludes  the  statutory  charge  on  the  property. 

The  vendor  has  a  statutory  right  of  charge  upon  the  whole  estate 
sold  by  him  and  for  the  whole  balance  due  to  him  irresi)cctive  of 
the  fact  that  a  portion  of  the  estate  was  subsequently  sold  by  the 
purchaser  to  a  third  person,  and  it  is  not  open  to  a  court  in  a  suit 
by  the  chargee  to  enforce  his  charge  to  apportion  the  amonnt  due 
under  the  charge  between  the  original  purchaser  and  his  assignee. 

Where  the  amount  or  value  of  the  suit  and  of  the  matter  in  appeal  to 
the  Priry  Council  was  more  than  Bs.  10,()00  and  the  decree  of  the 
High  Court  appealed  from  affirmed  the  decision  of  the  court 
immediately  below  the  High  Court  which  passed  the  decree  and  a 
certificate  is  given  for  leave  to  appeal  to  the  Pri^y  Council  stating 
that  the  case  was  otherwise  a  fit  one  for  His  Majesty  in  Council 
such  a  certificate  is  correct  in  form  and  satisfies  the  provisions  of 
the  law. 

Such  certificate  is  given  pursuant  to  S.  695,  CI.  (c)  and  the  latter 
alternative  of  S.  600,  C.  P.  C. 

10 
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Raiah  Ta$MdHq  Roind  Khan  v.  ManiJra  Chand,  L.  R.  30  1.  A.  85,  dirtin- 

gcriabed. 
Webhr.Macpherfon       ...  ...  ...  ...  ...  ...     380 

4. — — g.     65     (c),— Regulation    X   of  lS9l—MoH- 

gagor  and  mwtgagee — Mortgagor  in  posset* fi on — Default  in  pay 
nient  of  revenu-e — Revenue  sale — Mortgagor  not  purchaser — Mort- 
gagor buying  from  purcliaser  at  revenue  sale — Rights  of  mortgagee- 
— Talciftg  advantage  of  one*s  oim  tn-ong. 

v.'here  the  defaulter  is  a  minor,  and  arrean  of  revenue  have 
accrued  during  his  minority,  the  estate  of  minor  cannot  be  sold 
having  i*egard  to  the  provisions  of  Kegulation  X  of  1831. 
But  the  estafe  descending  to  the  minor  from  his  father  may  be 
sold  for  arrears  which  became  due  during  the  life-time  of  the 
father. 

A  mortgagor  in  posseBsion  is  under  a  duty  to  his  mortgagee  to 
pay  the  public  revenue  accruing  due  on  the  mortgaged  propert>'. 
[Transfer  of  Property  Act,  1882,  S.  65  (c)]. 

Where  a  mortgagor  makes  default  in  payment  of  public  revenue  due 
by  him,  suffers  the  property  to  be  sold  for  such  revenue  and 
purchases  the  property  at  such  revenue  sale,  the  mortgage  in 
favour  of  the  mortgagee  is  not  extingfuished  but  still  subsists,  for 
the  principle  of  law  is  that  a  man  cannot  be  allowed  to  take 
advantage  of  his  own  wrong.  Tke  same  is  the  case  with  a  mort- 
gagee in  possession  who  on  failing  to  pay  the  airears  of  revenue 
payable  by  him  upon  the  mortgaged  property  become  himself  the 
purchaser  at  the  revenue  sale  brought  about  by  his  own-default 
and  the  mortgagor  has  then  a  title  by  estoppel  to  redeem  the 
mortgage  as  against  the  mortgagee. 

The  mere  fact  that  the  mortgage  who  fails  to  pay  the  revenue  duo 
by  him  does  not  buy  the  property  at  the  revenue  sales  does  not 
affect  the  right  of  the  mortgagee,  if  the  mortgagor  or  his  repre- 
eentativti  sabsequeutly  buys  the  mortgaged  property  from  the  pur- 
chaser at  the  revenue  sale. 

Lakshmayy a  V.  Bollareddy,  ^  U,  3S6       ...  ...  ...  ...     129 


•  8.  88— Cft»7    Procedure    Code,  8s.  290    and 


244,  CI.  (c) — Decree  for  sale — Direction  by  appellate  Court  to  take  accounts 
— Application  by  decree-holder  to  Original  Cotirt — Order  declaring  amount 
due — Appeal. 

A  decree  for  sale  passed  under  S.  88  of  the  Transfer  of  Property  Act 
is  the  final  decree  in  the  suit  and  all  proceedings  subsequent  to  that 
decree  for  the  purpose  of  enforcing  and  working  out  such  decree 
ue  prooeedingB  in  ezecntion  of  that  deoMk 
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A  decree  for  sale  under  S.  88  may  either  declare  the  amount  due  on 
the  mortgage  at  the  date  of  such  decree  or  direct  that  an  account 
be  taken  of  what  will  be  due  to  the  plaintiff  for  principal  and  inter- 
est on  the  mortgage  on  a  fnture  day  which  is  to  be  fixed  by  the 
decree  itself. 

Where  a  decree  for  sale  under  S-  88  directs  accounts  to  be  taken,  an 
application  which  the  decree-holder  may  make,  for  taking  the 
account  and  declaring  the  amount  which  may  be  found  due  on  the 
taking  of  such  account  is  an  application  to  enforce  the  decree  with- 
in the  meaning  of  S.  230,  C.  P.  C.  Such  an  application  may  be 
made  to  the  Court  which  passed  the  original  decree,  and  an  order 
passed  thereon  is  appealable  as  being  one  falling  under  S.  244,  CI. 
(c)  of  the  Ciril  Procedure  Code. 

Aryan  Bank  of  Vizagapatam  v.  Venkata  Narasaygamma,  26  M.  237  212 

6. S.  68. — Mortgage  dociwtent — One  attest- 
ing witness  not  called — No  objection  taken  in  first  Court — Raising  of 
objection  in  appeal — Waiver. 

Where  a  mortgage  document  is  tendered  in  evidence  but  an  attesting 
witness  was  not  called  to  prove  execniioii  as  provided  in  8.  68  of 
the  Transfer  of  Property  Act  and  no  objection  is  taken  on  that  score 
in  the  first  Court,  it  must  be  taken  to  have  been  waived  and  the 
objection  cannot  be  taken  up  in  appeal. 

Ponnammaly.  Kalithithn  Moodelly  ...  ..  ...  ...     143 

7. 88.82  and  100:— Sf<?<?  Madras  REVicNrE 


BECcn'BBY  Act  (O. 


-Sb.    85   and    91.— Sf*i7   by  one  of  sevei-al 


walans  for  redemption  of  mortgage — Other  co-^iralans  not  asked  to  Join. 

Under  Sections  85  and  91  of  the  Transfer  of  Property  Act  one  of 
several  uralans  is  entitled  to  bring  a  suit  for  redemption  of  a  m(»rt- 
gage  without  being  under  the  necessity  of  alleging  (much  less  of 
proving)  that  his  eo-nralan  was  asked  and  refused  to  join  ii.  the 
suit. 

Edamanna  v.  Kamuin  Nayar,  26  M.  649  ...  ...  ..  .  .     322 

g.  122  : — See  Religious  Endowments  (2). 


10. S.  13S:--8ee  Mobtgagk  (2). 

Transrer  o?  silts  fiuom  Begvlar   to  Small  Cavse    Bide:— See 

JCBISDICTION. 

Trust  Act  H  of  1682  .*— 8e«  Rrligious  Endowmknts  (2). 
Tnisl  deed.^^#«  Psovincia^  BuAhh  Causx  Cohrt  Act  {4). 
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Tmstee  and  0e8t^  que  trvst — Wrongfid  ioithholding—Remi»gim — Duty  Page. 
to  invest — Trustee^g  fight  to  insist  on  release — Costs, 

A  trustee  improperly  retaining  posBession  of  trust  property  after  de- 
mand by  cestui  que  trust  entitled  to  possession  is  a  mere  wrongdoer 
and  will  not  be  justified  in  granting  remissions  of  rent  to  tenants. 

Where  trust  property  consists  of  money  and  cannot  be  applied  immedi- 
ately or  at  an  early  date  for  the  purposes  of  the  trust,  the  trustee  is 
bound  to  invest  the  money  for  the  benefit  of  the  cestui  que  trust. 

Where  a  trustee  standing  in  hco  parentis  to  the  cestui  que  trust  was 
defraying  the  latter's  expenses  and  expected  that  certain  compara- 
tively small  amounts  in  his  hands  would  be  required  in  a  few  months 
for  such  expenses  and  the  sums  were  in  fact  so  expended  : — 

Heldy  that  though  the  trustee  might  have  invested  with  propriety  the 
sums  in  the  Savings  Bank  he  was  not  guilty  of  a  breach  of  trust  in 
not  so  investing. 

A  trustee  has  no  right  to  insist  on  the  cestui  que  trust  given  him  a  re- 
lease as  a  condition  precedent  to  his  delivered  trust  property  and 
will  therefore  be  mulcted  in  costs  even  though  he  bona  fide  believed 
that  he  had  such  right. 

Rajarfwi  Devai  v.  Lakshmi  Sankara  ...  ...  ...  ..      206 

TrOStB  for  Public  BellgiOTiS  Purposes :  —  See  Religious   Endowments 
(2). 

Vendor's  lien  nature  and  origin  of : — See  Transfer  of  Proprrtt  Act 

(3). 

Yiiagapatam  Agency  Tracts  Bnle  ZXZI,  Act  ZXIV  of  1839, 

8.  4. — Agency  Rules — Rule  ultra  vires — Gh'ant  for  maintenance — Attach' 
ment. 

It  was  competent  for  the  Governor- in-Council  acting  under  S.  4  of 
Act  XXIV  of  1839  to  reserve  any  control  in  himself  over  the  agents 
und  their  subordinates  in  the  exercise  of  their  judicial  powers. 

The  enactment  of  a  Rule  XXXI  by  the  Govemor-in-Council  provid- 
ing that  petitions  received  by  the  Governor  against  the  orders  of 
the  Agent  and  his  Assistant  with  respect  to  execution  of  decrees 
be  referred  to  certain  authorities  is  not  ultra  vires. 

The  Provisions  of  the  Civil  Procedure  Code,  do  not  apply  to  the  Agency 
Tracts. 

A  grant  of  land  made  to  a  widow  for  her  maintenance  is  not  exempt 

from  attachment  under  Rule  XXXI,  CI.  (2). 
Maharaja  of  Jeypore  v.  Neladevi  ...  ...  ...  „.     161 

Waiver  of  objections  as  to  proof  of  doonment.— fi^<%  Transfkb  of 

Pbopbbty  Act  (6). 

"  ■    original  attaohmontr— See&evsBAL  Attaosmbnts. 
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Wofdfl,  meaning  of :— '' Avaayainai  Chodikninbole  "  or  }>age. 

"  iTasyanai  Yendnmbole  '^—See  Kanom  (2). 


*  on  emergency":— See  Kanom  i 


Zemindar  and  ^yot^RdinqiUshment  by  ryot— Grant  by  Zemindar  of 
relinq^i8hed  land  to  another  ryot — One  patta  for  both  lands — Rights  of 
permanent  occupancy — Presumption — Kudivaram. 

In  the  case  of  lands  held  by  a  ryot  it  is  upon  the  Zemindar  to  show 
that  the  Eadivaram  vested  in  him  and  that  the  ryot  possesses  no 
permanent  rights  of  occupancy. 

Venkatanarasirnha  Notdu  v.  Dandamudi  Kotayya^  I.  L.  B.,  20  M.  290 
followed. 

Where  a  ryot  relinquishes  the  patta  lands  in  which  he  has  permanent 
rights  of  occupancy  to  the  Zemindar  and  the  latter  grants  the  land 
to  another  ryot  holding  other  lands  over  which  he  has  permanent 
rights  of  occupancy  and  both  lands  are  entered  in  the  same  patta. 

Beld  (1)  that  the  Zemindar  must  show  that    he  has  made  the  grant 
under  oiroumstances  entitling  him  to  eject  at  the  end  of  any  year, 

and  (2)  that  the  ryot  possesses  right  of  permanent  occupancy  in  res- 
pect to  the  relinquished  lands  granted  to  him. 

Chelati  Zemindar  y.  Banasofu  Dhora,  I.  L.  B.,  28  if.  ZiB  followed. 

Baja  Venkata  Naraeimha  Appa  Bmo  Bdhadiwry.  NooMapati  Farvatvhk ...      81 

Semindar's  latle  to  crops  t^See  Pbnal  Oodb  (8). 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Bhashyam  Aiyangar  and  Mr.  Justice  Moore. 

Mangab  Thuppan  ...  ...  ...     Appellant* 

(Plaintiff), 

Kadir  Kutti  and  others      ...  ...  ...     Respondents 

(Defendants). 

Property  subject  to    inortgages — Assignment   by  mortgagor —Undertaking    by    assignee       Mangab 
to  redeem  prior  mortgages — Part  failure  of  consideration-^ Assignee  entitled    to  ^Ppow 

tuefor  redemption.  Kadir  Kutti. 

Where  the  consideration  for  an  assignment  by  a  mortgagor  of  property  wliich  is 
the  subject;  of  certain  prior  incumbrances  is  partly  the  undertaking  by  the  assignee 
to  redeem  the  prior  mortgages  and  partly  the  payment  of  cash,  the  assignment  is 
good  and  the  assignee  is  entitled  to  sue  for  redemption  of  the  prior  moitgages 
notwithstanding  that  there  may  be  a  failure  of  consideration  as  to  the  cash  payment. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  South  Malabar  at  Calicut  in  A.  S.  No.  72  of  1900,  present- 
ed against  the  decree  of  the  Court  of  the  District  Munsif  of  Betat- 
nad  in  0.  S.  No.  228  of  1899. 

Plaintiff  obtained  a  mortgage  from  the  6th  defendant  and 
aprreed  to  discharge  out  of  a  portion  of  the  mortgage  amount  several 
prior  mortgages  and  to  pay  the  balance  in  cash  to  the  mortgagor. 
Plaintiff  brought  the  suit  to  redeem  one  of  the  prior  mortgages  and 
Ms  suit  was  dismissed  by  the  lower  Courts  on  the  ground  that  the 
plaintiff  did  not  pay  the  balance  of  the  mortgage  amount. 

C.  r.  Ananthakrishna  Aiyar  for  P.  B.  Sundara  Aiyar  for 
appellant. 

P.  K.  Nambiar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT ;— The  decrees  of  the  lower   Courts  cannot  be 

upheld.     The  6th  defendant  was  not  a  necessary  party  to  the  suit. 

On  the  strength  of  Exhibit  B,  which  appears  to  be  nothing  but  a  mel- 

kanom,  the  plaintiff  is  entitled  to  redeem  the  prior  mortgages.  There 

•  8.  A.  No.  1071  of  1900.  12th  MarA  1902. 
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Mangab     is  at  all  events  consideration  for  Exhibit  B  to  the  extent  of  the  under* 

Thuppan  ,  ,  

taking  there  given  to  redeem  the  prior  mortgages.  We  accordingly 
set  aside  the  decree  of  the  Subordinate  Judge  and  dismiss  the  suit 
against  the  6th  defendant  throughout  on  the  ground  that  she  was 
not  a  necessary  party  but  without  costs  and  give  the  plaintiff  a  decree 
with  costs  throughout  against  defendants  4,  5  and  7  for  redemption 
of  the  kanomof  the  13th  December  1880  (Exhibit  A)  on  payment 
into  court  of  the  kanom  amount  Bs.  99  together  with  Bs.  63-4-0  as 
compensation  for  improvements  within  six  months  from  this  date 
and  also  for  rent  against  the  4th  and  5th  defendants  from  date  of 
plaint  to  date  of  payment  at  ten  paras  of  paddy  a  year. 


IN  THE  HIGH  COUBT  OF  JUDICATUBB  AT  MADBAS. 
Present : — Mr.  Justice  Bhashyam  Aiyangar  and  Mr.  Justice  Moore. 

Bamayya  ...  ...  ...  ...     Appellant* 

^^  {Plaintiff). 

Venkatarama  Gurraju       ...  ...  ...    Bespondent 

{Defendant), 

BamaTTa      Mortgage — Covenant  to  pay  in  instalments — Provision  that  mortgagee  is  entitled  to 

▼.  possession  if  after  the  last  instalment  falls  due  anything  remains  due  under 

P         '  ^  ihe  mortgage — Mortgagee  entitled  to  hrin^  a  suit  for  sale  on  the  personal  covenant. 

Where  under  a  mortgage  document  the  amount  is  payable  in  certain  instal- 
ments and  the  mortgagor  personally  covenants  to  pay  as  each  instalment  falls  due, 
the  mortgagee  is  clearly  entitled  to  sue  for  each  instalment  aiid  recover  the  same 
by  sale  of  the  mortgaged  property  and  personally  from  the  mortgagor ;  and  this  right 
is  not  curtailed  by  the  fact  that  there  is  a  further  provision  in  the  mortgage-deed 
that  the  mortgagee  is  entitled  to  take  possession  of  the  mortgaged  property  if  at  the 
end  of  the  date  fixed  for  the  last  instalment  tbe  debt  remained  wholly  unsatisfied. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Godavari  in  A.  S.  No.  782  of  1899  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Ellore  in  0.  S.  No.  915 
of  1896. 

In  this  case  the  District  Munsif  passed  a  decree  for  sale 
and  gave  a  personal  decree  for  any  balance  that  might  remain 
unsatisfied  after  sale.  The  District  Judge  set  aside  the  personal 
decree  on  the  ground  there  was  no  personal  covenant  contained 
in  the  mortgage  deed.     The  deed  provided  for  the  payment  of 

•  S.  A.  N<f,  1285  of  1900.  13th  Maich  1902. 
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the  debt  and  interest  in  ten  annual  instalments  on  specified  dates,     Bamayy* 

and  went  on  to  say  that  "  I  have  consented  to  pay  the  various  Venkatarama 

instalments    on  the  various    dates,"  that  in  default  of  payment 

enhanced  interest  should  be  paid,  and  that  ''  should  the  mortgage 

debt  remain  wholly  unsatisfied  at  the  end  of  the  date  fixed  for 

the  last  instalment,  the  mortgagor  would,  without  objection,  place 

the  mortgagee  in  possession  of  the  properties  mortgaged  to  him  J' 

The  passage   in  italics   was  relied    on  by    the  District  Judge    as 

showing  that  the  mortgagee  should  look  to  the  land  alone  for  his 

money.     Hence  this  second  appeal. 

P.  S>  Sivaswami  Aiyar  for  appellant, 
r.  Bamhesam  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :  —It  is  clear  from  a  perusal  of  the  document  that 
there  is  an  express  personal  covenant  to  pay  as  each  instalment 
falls  due.  The  fact  that  at  the  termination  of  the  period  on  which 
the  last  instalment  falls  due  in  1905,  it  is  provided  that  if  any  sum 
still  remains  due  possession  is  to  be  given  of  the  mortgaged  property 
cannot  deprive  the  plaintiff  of  his  right  to  sue  for  each  instalment 
as  it  falls  due  and  recover  the  same  by  sale  of  a  portion  of  the 
mortgaged  property  and  personally  from  the  defendant. 

We  allow  this  appeal  wifch  costs  in  this  Court  and  the  lower 
appellate  Court,  set  aside  the  decree  of  the  District  Judge  and 
restore  that  of  the  District  Munsif  in  its  entirety. 


IN  THE  HIGH  COUBT  OF  JUDICATURE  AT  MADRAS. 
Present : — Sir  Charles  Arnold  White,  Chief  Justice, 

Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Rangasami  Konan     ...  ...  ...     Appellant* 

^  (Plaintiff). 

Sellaperumal  Padayachi  and  others     . . .     Respondents 

{Defendants}. 

Pwchase  of  plantain  plantation — Lease  of  land  to  purchaser  by  vendor — Mwigage  of   Kanga 
pUvnlation  by  purchaser — Termination  of  lease — Rights  of  mort-gagee  to  plantain        Konan 

*^^'*  SeUapernmal 

Where  a  person  absolatelj  pnrchased  a  plantain  plantation  and  got  a  lease  of    Padayachi. 
the  land  on  Irhich  tke  plantation  was  standing,  a  mortgagee  of  the  planixition  from 

•  0.  8.  A.  16  of  1901.  iBt  August  1902. 
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Bangasami    euch  purchaser  would  be  entitled  to  the  security  of  the  plantain  trees  notwithstand- 

iug  that  the  lease  of  land  to  his  mortgagor  might  have  been  determined. 
Sellaporumal  .  ,  ,  •  ^ ,.,.'.        t  -r^ 

Padayachi.  Appeal  under  section  15   of   the  Letters   Patent  presented 

against  the  judgment  of  Mr.  Justice  Moore  dated  24th  Septem- 
ber 1901  in  S.  A.  427  of  1900  presented  against  the  decree  in 
A.  S.  No.  431  of  1898  on  the  file  of  the  Subordinate  Judge's  Court 
of  Negapatam  against  0.  S.  No.  60  of  1897  on  the  file  of  the  Court 
of  the  District  Munsif  of  Valangiman. 

The  facts  of  the  case  are  stated  in  the  judgment  of  Moore,  J., 
reported  in  11  M.  L.  J.  340.  The  judges  of  the  Division  Bench 
having  differed,  this  appeal  was  preferred  under  the  provisions  of 
the  Letters  Patent.  The  only  fact  omitted  in  that  judgment  which  is 
worth  stating  here  is  that  the  3rd  defendant  himself  took  a  mortgage 
of  the  trees  in  1877,  which  was  discharged  12  years  later  in  1889. 

P.  R,  Swndaraiyar  (with  K,  Srinivasa  Aiyangar)  for  appellant : 
In    1877  the  3rd   defendant  sold   the   subsisting  plantation    and 
leased   the  land  for   3   years.     Even  after  the  lapse  of  3    years 
defendants  1   and  2  continued    as    lessees   and  were    owners    of 
the  plantation.     The  3rd  defendant  who  took  a  mortgage  of  the 
trees  for  his  purchase  money  in  1877  was  paid  12  years  later  in 
1889,  thus  showing  that  the  plantation  still  continued  in  the  lessees. 
[Bhashyam  Aiyangar,  J. — How  long  does  a  plantation  last  ?]     I 
understand  it   lasts  for  oven  50  or  60  years.     Fresh  shoots  are 
springing,  and  while  the  main  tree  is  cut  down,  the  fresh  shoots 
grow  up  into  trees.     Thus  it  goes  on  for  a  long  time.     [Bhashyajth 
Aiyangar,  J. — Any  other  vegetables  gro^n  on  the  land  ?]    It  must 
be  so.     But  there  is  no  evidence  about  it.     Again,  the  3rd  defendant 
got  an  assignment  of  the  last  mortgage  of  1892,  and  in  execution 
of  a  decree  for  sale  obtained  thereon,  consented  to  the  sale  of  the 
plantation  subject  to  the  prior  claim  of  the  plaintiff.     [Bhashyam 
Aiyangar,    J. — The   whole   question   is    whether   the   trees  were 
purchased  or  leased  to  defendants  1  and  2  ?]     It  is  a  purchase,  but 
even  if  it  were  a  lease  the  plaintiff  is  entitled  to  recover.     In  the 
lease  of  1877  are  found  the  words  s^fremsrui  eutrrsjQ  (having  taken 
a  sale-deed).     That   clearly  shows    that  the  plantation   was  pur- 
chased. In  the  plaint  mortgage  also  we  find  '*  Qu)6vu&>'2s5r8irLu^^d(^ 
eutTiwQ"  QiLGcus^m  being  the  trees.    [Bhashyam  Aiyangar,  J, — Who 
will  take  a  mortgage  of  the  trees,  if  they  did  not  belong  to  the 
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mortgagors].     The  third  defendant  himself  took  a  mortgage  which    RangaMmi 
remained  unpaid  for  a  number  of  years.     He  subsequently  takes  an  ▼. 

assignment  of  the  mortgage  of  1892.     Throughout  the  defendants  ^p^Jy^^^ 
are  treated  as  owners  of  the  trees  and  not  as  lessees.     The  view 
of  Moore,  J.,  and  of  the  Courts  below  that  at  the  termination  of 
the  lease  the  trees  went  to  the  landlord  is  erroneous. 

Even  if  the  trees  belonged  to  them  only  as  Jeisees,  they  will 
be  entitled  to  remove  them  before  the  end  of  the  tenancy.  On  the 
date  of  the  attachment  and  sale  by  the  third  defendant,  the  first 
two  defendants  continued  as  lessees  and  had  the  right  to  remove 
the  trees  if  asked  to  quit.  The  lessees'  interest  was  purchased  by 
the  landlord  himself  and  the  two  interests  cannot  merge  and  vest 
in  the  landlord  as  my  intermediate  mortgage  was  outstanding. 
The  landlord  as  being  in  the  tenant's  shoes  would  still  be  bound 
to  redeem  me  and  cannot  put  an  end  to  the  tenant's  right  of 
removal  as  against  me.  [Bhashyam  Aiyangar,  J. — However,  wo 
need  not  now  go  into  that  question], 

T.  F.  Seshagiri  Aiyar,  for  respondent :  Ex.  II  recites  that  the 

plantains  on  1,100  gulis  were  sold.     Ex.  A  shows  that  the  plantains 

on  1,600  gulis  were  mortgaged  to  plaintiff.     {Bhashyam  Aiyangar, 

J. — Suppose  it  was  an  actual  sale  of  a  part  of  the  land,  namely^  the 

trees.    Is  there  any  doubt  that  the  plaintiffs  clain?  is  good  ?)     It 

all  depends  on  a  recital  in  a  document.     There  is  no  proof   that 

there  was  a  sale  of    the  trees.     [Bhashyam  Aiyangar,  J, — You 

never  questioned  the  fact  of  sale].     The  District  Munsif  speaks  of 

it  as  a  lease  of  the  trees  and  not  as  a  sale.     Again  the  trees  that 

were  hypothecated  have  ceased  to  exist.     These  are  fresh  trees 

growing  from  the  shoots  of  the  old  ones.  [Bhashyam  Aiyangar,  J. — 

Take  the  pledge  of  a  cow.      If  the  cow  dies  after  giving  birth  to 

calvjBs,  would  not  the  pledge  be  of  the  calves  also  ?]     It  is  not  so 

clear  that  the  charge  can  be  enforced  against  the  calves.  [Bhashyam 

Aiyangar,  J. — The  case  of  trees  is  stronger  still  as  the  trees  havQ  a 

continuous  existence ;  what  do  you  say  as  to  the  admission  in  the 

claim  proceedings  ?]     There  is  no  estoppel.     An  admission  in  the 

claim  proceedings  will  not  even  be  acknowledgment.     See  I.  L.  E., 

6  M.  205,  I.  L.  R,    12  M.   207.     [Bhashyam  Aiyangar,  J.— If 

subsequent  to   claim  proceedings  the  claim  has  become  barted,  you 

iJiay  plead  it  now].    That  is  what  I  do,  [Bhashyam  Aiyangar,  J.— 
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Bangasami    If  the  trees  Were  sold,  what  is  the  bar  ?]    Those  trees  are  dead. 

Konan 

T.  The  new  ones  are  not  affected  by  the  hypothecation.  [_Bhashyam 

^Paday^SJ?.  -^♦y^*^?*^^.  J« — That  you  never  pleaded.  As  a  matter  of  law  you 
said  the  hypothecation  would  not  bind  the  shoots.  You  never 
said  this  was  not  the  plantation  sold.] 

It  is  for  the  plaintiff  to  have  alleged  that  this  plantation  is 
subject  to  his  charge.  [^Bha$hyam  Aiyangar,  J. — They  said  that 
this  was  the  plantation  purchased  by  the  mortgagors.  That  means 
the  same  plantation  continued.  You  did  not  deny  it].  Again 
there  is  really  no  difference  between  this  case  and  that  where  a 
plantation  is  leased.  IBhashyam  Aiyangar,  J. — There  is  a  difference. 
By  purchase  of  plantation  he  has  become  owner  of  a  part  of  the 
land  and  he  is  lessee  of  the  residue].  The  trees  on  the  land  are  not 
those  hypothecated.  As  to  whether  the  plantation  continued  and 
so  the  same  now  as  it  was  then  will  have  to  be  inquired  into. 
[Bhaahyam  Aiyangar,  J. — This  is  not  a  case  in  which  a  new  plea 
should  be  allowed  to  be  raised.  Nor  is  the  matter  in  contest  such  as 
to  warrant  an  elaborate  inquiry  which  a  new  plea  will  necessitate]. 

P.  B.  Sundra  Aiyar,  in  reply :  As  to  the  plantation  on  500  gulis, 
that  seems  to  have  been  subsequently  purchased.     However  I  am 
'  content  to  take  the  plantation  on  1^100  gulis. 

The  Court  delivered  the  following 

JUDGMENT:— In  1877  the  1st  defendant  purchased  out 
and  out  certain  plantain  trees'  from  the  party  from  whom  he  took 
on  the  same  day  a  lease  of  the  land  upon  which  the  trees  were 
growing.  In  the  recital  to  the  lease  deed  the  trees  are  described 
as  the  "entire  plantain  plantation  on  1,100  gulis."  In  1887  the 
1st  defendant  purported  to  mortgage  the  trees  on  1,600  gulis.  At  the 
time  of  the  mortgage  the  1st  defendant  was  certainly  the  absolute 
owner  of  the  trees  on  1,100  gulis.  As  regards  these  trees  the  plf^ntiff 
acquired  the  rights  of  a  mortgagee  and  his  rights  were  not  affected 
by  the  fact  that  in  1896  the  1st  defendant's  lease  was  determined. 

The  plaintiff  is  entitled  to  a  decree  for  Rs.  177-4-0  with  interest 
at  12  per  cent  per  annum  from  November  6,  1887,  by  the  sale  of 
the  plantain  trees  on  the  1,100  gulis  as  described  in  Exhibit  ET. 

The  plaintiff  is  entitled  to  his  costs  throughout  payable  by  3rd 
defendant. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
Mr.  Justice  Bfaashyam  Aiyangar  and  Mr.  Justice  Moore. 

Lakshminarayona  Reddyar  ..  ...     Appellant* 

V.  [Defendant), 

Subliadri  Ammal  ...  ...  ...     Respondent 

{Plaintiff). 

Contract  Jet,  8».  23  and  25  (2) — Pro^note  given  during  illegal  cohahitaiion — Presump- 
tion of  immoral  consideration — Plea  of  immoral  consideration — Plea  of  failure 
superfiuous — Onus  of  proof— Shifting  of  proof— Failure  of  plaintiff  to  prove 
consideration  immaterial. 

Where  the  defendant  admitted  execution  of  a  promissory  note  in  favor  of  the 
plaintiff,  a  woman,  but  pleaded  tliat  as  it  was  for  the  purpose  of  future  cohabitation  the 
consideration  was  illegal,  the  onus  of  proof  lay  upon  the  defendant  to  prore  such  a 


Lakshml* 
narajant 
Beddyar 

V. 

SubhadW 
Ammal. 


There  is  no  presumption  that  a  promissory  note  g^yen  during  cohabitation  it 
given  only  in  consideration  of  future  cohabitation  and  is  therefore  given  for  immoral 
conrideration. 

Where  the  judge,  after  hearing  the  defendant's  evidence  upon  his  plea,  decides 
to  hear  also  the  plaintiff's  evidence,  he  does  not  by  the  mere  fact  of  hearing  the 
plaintiff's  evidence  rule  that  the  burden  of  proof  is  shifted  to  the  defendant. 

Where  there  was  no  plea  of  absence  of  consideration  and  the  defendant  failed 
te  prore  his  case  of  illegal  consideration,  there  must  be  a  decree  on  the  promissory 
note  against  him,  notwithstanding  that  the  plaintiff  might  not  have  proved  her 
ease,  vis.^  that  there  was  an  advance  of  cash  at  the  time  of  the  promissory  note. 

Where  the  plea  is  that  consideration  is  immoral,  a  plea  that  there  was  a  failure 
of  inch  consideration  is  immaterial  and  superfluous  as  the  agreement  itself  will  be 
roid  under  S.  28,  Contract  Act. 

Semhle  : — Per  Arnold  White,  C.  J.     A  presumption  that  a  pronote   is  given   for. 
immoral  consideration  may  arise  where   the  note  is  given  after  a 
breaking  off  of  immoral  relations,  and  is  the  outcome  of  a  renewal 
of  such  relations. 
8emble  : — Per  Bhashyam  Aiyangar,  J.    A  promise  made  in  consideration  of  past 
cohabitation  is  valid  under  the  Indian  Contract  Act,  S.  26,  cl.  2. 

Mankuar  v.  Jasodhkuar^  and  Dhiraj  Kuar  v,  Bikra  Majit 
Singh*  referred  to. 

Appeal  from  the  decree  of  Boddam,  J.,  sitting  in  the  original 
side  of  the  High  Court  of  Madras,  in  C.  S.  No.  82  of  1901. 

Eardley  Norton,  K.  Venhatalingam  and  James  Short  for 
appellant. 

Allan  Daly,  C.  Banganadham  Naidu  and  Thirumalai  Pillai 
for  respondent 


•  O.  8.  A.  29  of  1901. 
L    I.L.E.,  1A.478. 


15th  August  1002. 
2.    I.  L.  E.»  I  A.  767. 
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Lakshmi- 
imrayana 
Reddyar 

T. 

Snbhadri 
Ammal. 


The  Court  delivered  the  following 

JUDGMENTS  :—The  Chief  Justice  :— The  plaintiff  sued  on  a 
promissory  note  executed  in  her  favor  by  the  defendant.  The  exe- 
cution of  the  note  was  admitted  by  the  defendant.  The  defendant's 
plea  was  that  he  executed  the  note  in  consideration  of  an  under- 
taking by  the  plaintiff  that  the  plaintiff  would  bring  her  daughter 
to  the  defendant's  village  in  South  Arcot,  and  put  her  under  his 
protection  as  his  concubine  during  the  rest  of  her  life,  and  that  she 
(the  plaintiff)  failed  to  carry  out  the  undertaking.  The  issue  was 
•^was  the  consideration  for  the  plaint  promissory  note  immoral, 
and  is  it  void  for  failure  of  consideration  as  alleged  in  the  written 
statement  V  It  seems  to  me  that  the  latter  portion  of  the  issue  is 
unnecessary.  If  the  defendant  was  ablfe  to  show  that  the  consider- 
ation for  the  note  was  immoral,  the  question  whether  the  consider- 
ation failed  or  not  would  be  immaterial. 

At  the  trial  the  execution  of  the  note  having  been  admitted 
by  the  defendant,  and  the  onus  being  on  him,  he  went  into  the 
box  for  the  purpose  of  proving  his  plea  of  immoral  consideration, 
and  certain  witnesses  were  examined  on  his  behalf.  At  the  close  of 
the  defendant's  case  it  was  submitted  on  behalf  of  the  plaintiff  that 
the  defendant  had  proved  no  case.  The  learned  judge  declined  to 
stop  the  case  at  that  stage  and  the  plaintiff  and  her  witnesses  were 
examined.  It  was  argued  on  behalf  of  the  appellant  that  the 
learned  judge  by  declining  to  stop  the  case  at  the  close  of  the 
evidence  of  the  defendant  and  his  witnesses,  in  effect  ruled  that  the 
burden  of  proof  had  become  shifted  and  that  it  thus  became  incum- 
bent on  the  plaintiff  to  show,  by  affirmative  evidence,  that 
consideration  had  been  given  for  the  note.  It  is  perfectly  clear 
that  the  learned  judge  never  ruled  and  never  intended  to  rule 
that  as  the  result  of  the  evidence  adduced  on  behalf  of  the  defend- 
ant the  burden  of  proof  had  shifted.  He  allowed  the  case  to  go  on 
because  he  thought  it  desirable  to  hear  the  whole  of  the  evidence 
before  deciding  the  issue  which  he  had  to  determine.  Having 
heard  the  whole  of  the  evidence,  he  came  to  the  conclusion  that  the 
defendant  had  failed  to  discharge  the  burden  which  lay  on  him  of 
proving,  affirmatively,  that  the  note  had  been  given  for  an  immoral 
consideration.  1'he  Judge  no  doubt  holds  that  the  plaintiff  &iled 
to  prove  her  allegation  that  she  had  given  cash  and  jewels  for  the 
note«     I  need  not  stay  to  consider  whether  on  the  evidence  I  should 
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have  come  to  the  same  conclusion  as  the  learned  judge  with  refer-     Lakshnu- 
ence  to  the  plaintiff's  testimony,  as  it  certainly  does  not  follow  that     Reddyar 
because  the  plaintiff  failed  to  prove  her  case  that  the  defendant     g^bhkdri 
must  be  taken  to  have  established  his.    The  question  to  be  deter-      Ammai. 
mined  was  not — ^was  the  consideration  of  future  cohabitation  with  chief  Justice. 
the  plaintiff's  daughter,  as  alleged  by  the  defendant,  or  hard  cash, 
as  alleged  by  the  plaintiff,  but  had  the  defendant  proved  affirma- 
tively that  the  consideration  for  the  note  was  future  cohabitation 
with  the  plaintiff's  daughter. 

No  doubt,  the  defendant  denies  that  there  was  any  criminal 
intimacy  between  himself  and  the  plaintiff's  daughter  before  the 
execution  of  the  note,  but  to  my  mind  the  evidence  establishes 
beyond  all  doubt  (in  fact  this  was  not  seriously  contested  by  the 
learned  counsel  for  the  defendant)  that  there  had  been  immoral 
relations  between  the  defendant  and  the  woman  for  some  years 
before  the  execution  of  the  note,  that  these  relations  were  subsist- 
ing at  or  about  the  time  of  the  execution  of  the  note  and  that  they 
continued  after  the  execution  of  the  note. 

It  was  urged  that  when  a  note  is  given  during  the  continuance 
of  cohabitation,  there  is  a  presumption  that  the  consideration,  in 
part,  if  not  wholly,  is  future  cohabitation.  This  is  not  so.  No  such 
presumption  arises  from  the  mere  fact  that  a  promise  is  made  during 
the  continuance  of  cohabitation.  In  referring  to  the  case  of  Hill 
V.  Spencer,  J  Kay,  J.,  says  in  In  re  Vallance^  :  ''This  amounts  to  a 
distinct  decision  that  the  mere  continuance  of  cohabitation  raises 
no  kind  of  presumption  that  a  bond  given  during  such  cohabitation 
was  given  for  an  immoral  consideration."  It  would  no  doubt  be 
otherwise  if  there  had  been  a  breaking  off  of  immoral  relations  and 
a  renewal  of  them  as  the  outcome  of  a  promise  to  pay ;  but  there  is 
not  a  shred  of  evidence  to  show  anything  of  this  sort  took  place  in 
the  case  before  us. 

I  think  the  learned  Judge  was  right  in  holding  that  the 
defendant  failed  to  prove  the  plea  which  he  set  up,  and  I  think  this 
appeal  should  be  dismissed  with  costs. 

Moore,  J. : — I  concur. 

BKashyam  Aiyangar,  J. :— This  is  an  appeal  by  the  defendant 
in  a  suit  brought  by  the  payee,  against  the  maker,  of  a  negotiable 

1.    4A]nb.641.  2.     26  Ch.  D.  868  at  p.  857. 
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Lakahmi-  promissory  note,  payable  on  demand,  (dated  15th  August  1898),  for 
Beddyar  the  sum  of  Bs.  5,000  with  interest  at  12  per  cent,  per  annum.  The 
SubUdri  flaking  of  the  note  is  admitted  and  the  defence  to  the  suit  is,  not 
^^°^™^'  absence  of  consideration,  but  that  the  consideration  was  immoral, 
Bhashyam  viz.,  an  undertaking  by  the  plaintiff  (payee)  to  bring  her  daughter 
to  the  residence  of  the  defendant  (maker)  and  put  her  under  his 
protection  as  his  concubine  during  the  rest  of  her  life — and  that 
such  consideratiom  failed.  The  issue  framed  in  the  case  runs  as 
follows  : — "  Was  the  consideration  for  the  plaint  promissory  note 
immoral  and  is  it  void  for  failure  of  consideration  as  alleged  in  the 
written  statement."  If  the  consideration  be  immoral,  it  is  perfectly 
immaterial  whether  or  not  there  was  failure  of  such  consideration, 
for  the  contract  itself  is  void  (section  23  of  the  Indian  Contract 
Act)  and  the  latter  part  of  the  issue  may,  therefore,  be  left  out  of 
consideration  as  being  superfluous. 

The  onus  being  on  the  defendant  he  opened  the  case.  In  his 
evidence  as  his  own  1st  witness,  he  deposed  as  follows  as  to  the 
consideration  for  the  note  : — *'  The  plaintiff  promised  to  bring  her 
daughter  to  me  and  let  her  remain  with  me.  It  was  for  that,  I 
executed  the  pro-note.  My  note  was  given  as  security  for  bringing 
her  daughter  and  leaving  her  with  me,  for  fear,  I  should  desert  her 
daughter.*'  He  also  examined  three  more  witnesses  who  profess 
to  have  been  present  at  the  making  of  the  note  and  who  substan- 
tially corroborate  the  defendant's  version  as  to  the  consideration  for 
the  note.  According  to  this  version — which  materially  differs  from 
and  is  inconsistent  with  the  plea  set  up  in  the  written  statement — 
the  pro-note  was  given  by  the  defendant  as  a  guarantee  that  he 
would  not  desert  the  plaintiffs  daughter  after  she  has  been  brought 
to  live  with  him  as  his  concubine,  and  in  the  event  of  his  so 
deserting  her,  the  plaintiff  was  to  be  entitled  to  sue  him  upon  the 
note.  Notwithstanding  this  variance  and  inconsistency  between 
the  plea  set  up  and  the  evidence  adduced  in  support  thereof,  the 
case  was  argued  on  behalf  of  the  defendant  both  in  the  Court 
below  and  before  us  in  appeal,  on  the  footing  that  the  considera- 
tion for  the  note  was  defendant's  future  co-habitation  with  ti»e 
plaintiff's  daughter  in  his  own  residence  at  Nellikuppam.  Defendant, 
in  his  evidence,  distinctly  denies  past  cohabitation  with  the  plaintiff's 
daughter — a  married  woman  who  separated  in  fact  from  her  husband 
about  two  years  prior  to  the  di^te  of  the  note.    He  says  that  his 
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fieznal  intercourse  with  her  commenced  only  some  time  after  the  Lakshmi-] 
making  of  the  pro-note  and  that  for  about  20  months  prior  to  ^^ij^ 
the  suit  he  was  now  and  then  visiting  her  in  her  residence  in  g^^j^adpi 
Madras^  where  she  was  living  with  her  mother,  the  plaintiff,  and  Ammal. 
that  subsequent  to  the  date  of  the  pro-note,  he  has  given  her,  in  Bhashyam 
the  aggregate,  jewels  worth  about  Rs.  4,000,  Aiyangar,  J. 

After  the  defendant  closed  his  case,  the  plaintiff  adduced 
rebutting  evidence  and  it  is  necessary  to  refer  only  to  the  evi- 
dence of  herself  and  her  daughter.  Both  of  them  clearly  prove  that 
the  defendant  was  in  the  habit  of  having  sexual  intercourse  with 
the  plaintiff's  daughter  for  some  years  before  the  making  of  the 
pro-note  and  also  thereafter;  and  they  distinctly  deny  the 
presence  of  the  defendant's  2nd,  3rd  and  .4th  witnesses  at  the  time 
and  place  of  the  making  and  delivery  of  the  pro-note.  I  may  say 
at  once  that  I  disbelieve  the  defendant's  evidence  that  he  had  no 
improper  intimacy  with  the  plaintiff's  daughter  before  the  making 
of  the  pro-note  and  that  such  intimacy  commenced  only  some  time 
after  the  making  of  the  note.  I  have  no  doubt  that,  as  deposed 
to  by  the  plaintiff  and  her  daughter,  the  sexual  relations  between 
the  latter  and  defendant  commenced  a  few  years  before  the  pro- 
note  and  continued  thereafter.  I  may  also  say  that  I  discredit  the 
evidence  of  defendant's  2nd,  3rd  and  4th  witnesses  who  say  they 
were  present  when  the  pro-note  was  made  and  delivered. 

Plaintiff  and  her  daughter's  evidence  as  to  the  consideration 
for  the  note  is  the  payment  in  cash,  by  the  plaintiff,  of  Rs.  2,000 
and  the  value  of  certain  jewels  which  had  been  entrusted  by  the 
plaintiff  to  the  defendant,  for  sale,  about  a  month  prior  to  the 
making  of  the  note.  She  says  that  her  object  was  to  invest  the 
amount  for  interest  with  the  defendant  in  whom  she  had  confidence. 
The  case  therefore,  practically  rests  upon  the  evidence  of  the 
defendant  on  the  one  hand  and  the  evidence  of  the  plaintiff  and 
her  daughter  on  the  other.  The  onus  being  undoubtedly  on  the 
defendant,  it  will  be  impossible  to  give  judgment  for  the  defendant 
unless  his  evidence  is  believed  as  to  the  immoral  nature  of  the 
consideration,  and  I  cannot  accede  to  the  contention  on  behalf  of 
the  appellant  that  the  defendant's  evidence  ought  to  be  accepted  if 
the  plaintiff's  version  as  to  the  consideration  is  rejected.  Assuming 
that  the  plaintiff  has  not  proved  that  she  advanced  the  cash  and 
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the  jewels  as  deposed  to  by  her  in  her  evidence,  it  by  no  means 
follows  that  the  consideration  for  the  note  must  be  assumed  to  be 
immoral  as  deposed  to  by  the  defendant.  As  regards  the  plaintiffs 
version  as  to  the  consideration  for  the  note,  if  the  onus  were  upon 
her,  I  should  not  be  prepared  to  find,  upon  the  evidence  of 
herself  and  her  daughter,  that  she  has  proved  the  consideration 
for  the  note.  But  S.  118  of  the  Negotiable  Instruments  Act 
relieves  her  from  such  onus  and  I  must  say  that  there  is  nothing 
intrinsically  improbable  in  her  version  of  the  transaction  or  in  her 
having  had  the  means  to  advance  to  the  defendant  the  money  and 
jewels  referred  to  and  I  am  not  satisfied  that  her  version  is  false. 
The  argument  of  the  learned  Counsel  for  the  appellant,  on  this 
part  of  the  case  proceeded  on  the  assumption  that  the  terms 
*  disproved'  and  '  not  proved'  in  the  Law  of  Evidence  (See  Section 
3  of  the  Indian  Evidence  Act)  are  synonymous. 

There  being  no  plea  of  absence  of  consideration,  the  only 
question  in  the  case  is  whether  the  consideration  was  immoral.  The 
consideration  cannot  be  held  to  be  immoral  unless  the  defendant's 
evidence  is  believed,  viz.,  thB,t  future  cohabitation  was  the  considera- 
tion and  object  of  the  pro-note.  This  is  distinctly  denied  by  the 
plaintiff  and  I  am  not  prepared  to  accept  the  defendant's  word  for 
it.  As  already  stated  there  undoubtedly  was  past  cohabitation 
which  has  continued  after  the  making  of  the  note  and  the  defend- 
ant himself  deposes  that  subsequent  to  the  pro-note,  he  gave  the 
plaintiff's  daughter  jewels  to  the  aggregate  value  of  Rs.  4,000. 

The  pro-note  will  be  illegal  as  tainted  with  immorality  only  if 
the  consideration  therefor  be  future  cohabitation  or  both  past  and 
future  cohabitation.  In  in  re  Fallance^  it  was  held  by  Mr.  Justice 
Kay  that  a  mere  continuance  of  the  cohabitation  was  not  enough 
to  raise  the  presumption  that  the  bond  was  given  in  consideration  of 
future  cohabitation,  and  accordingly  the  bond — on  which  the  claim 
in  that  case  was  founded — ^was  good.  I  may  also  refer  to  the  case 
of  the  Hire  Purchase  Furnishing  Co.  v.  Bichens^  in  the  Court  of 
Appeal,  in  which  Bowen,  L.  J.,  stated  the  law  in  the  following 
terms :— ^''  There  is  a  broad  principle  that  where  a  defendant  is 
attempting  to  set  aside  a  transaction  for  illegality  and  the  facts  con- 
nected with  it  are  equally  consistent  with  the  transaction  being 
legal  or  illegal,  it  lies  on  the  defendant  to  prove  the  illegality.  The 
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law  presumes  against  illegality  and  this  presumption  holds  in  all     Lakahmi- 
civil  and  other  proceedings  for  whatever  purposes  originated."  An     EeddjaH 
agreement  made  with  a  woman  upon  the   consideration  of  future     g^bhadri 
illicit  cohabitation — which  under  the  Penal  Code  may  be  criminal —      ^^^^' 
or  one  made  with  a  third  party,  as  in  this  case,  for  procurement  of    Bhashyam 
Buch   cohabitation,  is  illegal  and  void.     But  a   promise   made  in      ^^     *   ' 
consideration    of    past  illicit    cohabitation   is   void  for   want   of 
consideration    under    the  English  Law.      There   is,   however,  no 
illegality  in  such  promise  but  merely  absence  of  consideration  and, 
therefore,  according  to  English  Law,  if  made  in  the  form  of  a  bond 
or  covenant   under  seal,  there  is,  prima  facie,  a  valid   contract 
(Leake  on  Contracts,  3rd  Edition,  p.  660). 

No  plea  of  absence  of  consideration  having  been  raised  in  this 
case,  it  is  unnecessary  to  consider  whether,  as  held  by  the  High 
Court  of  Allahabad  ^  in  Man  Kuar  y.  Jasodha  Kuar  Skud  Dhiraj 
Kiuir  Bihramajit  Singh^,  such  a  promise — though  made  without 
consideration — was  valid  under  the  Indian  Law  before  the  passing 
of  the  Indian  Contract  Act  and  is  also  valid  and  enforceable  under 
Section  25  (2)  of  the  Indian  Contract  Act.  It  is  therefore  not 
necessary  to  decide  whether  the  view  so  taken  is  correct,  but  I 
express  no  dissent  from  it.  The  onus  is  cast  by  law  on  the  defendant 
and  on  the  ground  that  he  has  not  discharged  it  by  proving  that 
the  note  was  given  for  procurement  of  future  illicit  cohabitation 
with  the  plaintiS^s  daughter  as  alleged  by  him,  the  learned  Judge 
was  right  in  passing  a  decree  in  favour  of  the  plaintiff  for  the 
amount  due  on  the  pro-note,  whatever  suspicion  may  attach  to  the 
transaction  as  being  immoral  and  unrighteous.  The  appeal,  there- 
fore, fails  and  shouldj  in  my  opinion,  be  dismissed  with  costs. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present :— -Sir  Charles  Arnold  White,  Chief  Justice, 

and  Mr.  Justice  Benson. 

Subba  Naidu  and  another    ...  Appellants^  {Ist  AZrd  Defendants). 

V. 

Badsha  Sahib  and  others     ...  Respondents  [Plffe.  and  2nd  Deft). 

8p€eific  Relief  Act,  8$.  21  and  57— Cml  Procedure  Code,  8.  493— Poaitttx?  covenant  Subba  Naidn 
not  capable  of  epedfie  performance — Negative  covernint — Perpetual  injunction —  ▼• 

Prineiplee  applying  to    grant  of    temporary  injunction—Judicial   ditcretion—  ^•^"*S**"^» 
Offer  by  di/endant$'  coumel^  Absence  of  tugge$tion  that  offer  will  not  be  carried 
out — D^endants*  financial  potition. 


*  0.  8.  A.  No.  19  of  1902.  26th  April  1902. 

1.    I.  L.  B.,  1  A.  478.  2.    L  L.  B.,  8  A.  787. 
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Sabba  Naidu         A  perpetual  injunction  may  istme  in  a  case  where  there  has  been  a  breach  of 
^'  a  negative  covenant,  althongh  a  positive  covenant  (from  which  the  negative  covenant 

BadshaSahib-  may  be  inferred)  may  be  incapable  of  specific  performance. 

8.  57,  Specific  Belief  Act,  is  general  and  is  not  confined  to  cases  of  contracts 
which  are  specified  in  S.  21,  cl.  b. 

Under  6.  57  the  plaintiff  will  be  entitled  to  an  injunction  only  when  he  has 
not  failed  to  perform  his  part  of  the  contract.  But  when  the  failure  of  the  plaintiff 
is  due  to  the  defendants*  default  in  not  performing  the  contract,  it  does  not  lie  in 
the  mouth  of  the  defendant  to  say  that  the  plaintiff  is  not  entitled  to  an  injunction 
by  reason  of  the  latter's  default  or  failure. 

A  temporaty  injunction  is  regulated  by  the  provisions  of  8.  498,  C.  P.  C,  and 
under  that  section  the  granting  of  an  ad  interim  injunction  is  a  matter  of  discretion 
•^though  judicial. 

Qusere : — Whether  the  gpranting  of  a  temporary  injunction  is  to  be  regulated 
by  the  principles  applicable  to  the  granting  of  a  perpetual  injunction  under  the 
Specific  Belief  Act. 

Nufserwanji  Merwanji  Panday  v.  Ghrdon}. 

An  injunction  may  be  rightly  refused  on  account  of  the  plaintiff's  conduct  in 
refusing  an  offer  made  by  the  defendants  at  the  bar  unless  having  regard  to  the 
financial  position  of  the  defendant  there  is  reasonable  apprehension  that  the  offer 
will  not  be  carried  out. 

Appeal  from  the  Judgment  of  Boddam,  J.,  sitting  on  the 
original  .iJe  of  the  High  Court  of  Madras,  in  0.  S.  No.  49  of  1902. 

W.  Barton,  R.  F.  Grants  and  Branson  and  Branson  for 
appellants. 

E.  Norton,  K*  Brown,  and  A.  E.  Rencontre  for  Ist  to  3rd 
respondents,  The  Hon,  the  Advocate^General,  Allan  Daly,  and  3f. 
0.  Alagasingarachariar  for  4th  respondent. 

The  Court  delivered  the  following 

JUDGMENTS.— T/ie  Chief  Justice :— This  is  an  appeal  from  an 
order  of  Mr,  Justice  Boddam  by  way  of  an  interlocutory  or  tempo- 
rary injunction.  On  the  9th  of  June  1899,  the  plaintiffs  and  the 
defendants  entered  into  an  agreement,  of  which  the  provisions 
wliich  are  material  for  the  purposes  of  the  question  now  before 
the  Court  are  as  follows  : — 

Paragraph  1  says,  "  For  the  purpose  of  carrying  on  the  said 
mica  mining  work  the  said  firm  shall  advance  to  the  said  Ansur 
Subba  Naidu,  Mahomed  Khyruddin  Sahib  and  Madhina  Kondappa 
Naidu  to  enable  them  to  carry  on  the  same  the  sum  of  Bs.  10,000 
only  without  intereet/' 

Paragraph  2  says,  "that  for  these  considerations  the  defend- 
ants agree  to  deliver  at  the  godowns  of  the  plaintiffs  at  Madras 
all  mica  produced  by  the  mines  worked  by  them  as  aforesaid.'' 

1.    I.  L.  B.,  6  B.  266. 
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Paragraph  6  says,  ''The  defendants  bind  themselves  to  consign  SnbbsNaidn 
all  mica  produced  by  their  mines  worked  by  them  to  the  plain-  BadshaSahib. 
tiffs  upon  the  terms  agreed  to  between  the  parties,  and  they  bind  chiefjustice. 
themselves  that  they  will  not  directly  or  indirectlyei  ther  in  their 
own  names  or  in  the  names  of  their  servants,  relatives  or  others 
deliver  for  sale  or  dispose  of  otherwise  or  keep  in  stock  aoywhere 
outside  the  mines  any  mica  produced  from  the  mines  worked  by 
them  or  on  their  behalf  to  any  one  or  other  than  the  said  firm 
for  a  period  of  nine  years  from  the  date  of  this  agreement/' 

Paragraph  20  says,  "  On  the  expiry  of  the  period  of  nine  years, 
the  defendants  will  refund  the  amount  of  Es.  10,000  advanced  to 
them  for  carrying  on  all  their  mining  work/'  On  the  7th  of 
November  1901  a  mortgage  agreement  was  entered  into  between 
the  plaintiffs  and  the  1st  and  3rd  defendants.  The  mortgage 
agreement  no  doubt  placed  matters  upon  a  new  footing.  But  the 
mortgage  agreement  does  not  relieve  the  defendants  from  their 
positive  obligation  to  consign  all  their  mica  to  the  plaintiffs  durmg 
the  currency  of  the  agreement  or  from  their  negative  obligation 
not  to  consign  the  mica  to  third  parties  during  that  period. 
Neither  of  these  obligations  are  qualified  or  modified  by  the  terms 
of  the  mortgage  deed  of  November  1901.  Now  the  injunction 
which  has  been  granted  by  the  learned  judge  is  in  these  terms  : — 
'  That  the  defendants,  their  agents  and  all  persons  claiming 
through  or  under  them  be  restrained  from  moving,  consigning, 
selling,  alienating,  or  disposing  of  231  cases  of  mica  marked  with 
certain  letters  now  in  the  Madras  Salt  Cotaurs  or  elsewhere,  and 
all  or  any  such  other  mica  as  may  be  produced  from  the  defend- 
Mits'  mines  pending  the  further  order  of  this  Court.'  Mr.  Grant's 
first  contention  was  this.  He  says  that  inasmuch  as  the  positive 
covenant  could  not  .be  enforced  by  a  decree  for  specific  perform- 
ance, a  breach  of  fche  negative  covenant  ought  not  to  be  restrain- 
ed by  an  injunction.  Now  we  are  relieved  from  considering  the 
question  as  to  whether  the  positive  covenant  in  this  case  can  or 
cannot  be  specially  enforced,  because  it  is  conceded  by  the  counsel 
on  behalf  of  the  plaintiffs  that  it  cannot.  In  this  state  of  things 
therefore,  it  has  to  be  considered  whether  under  the  law  of  this 
country  a  breach  of  the  negative  covenant  not  to  consign  to  third 
parties  can  be  restrained  by  injunction.  The  law^with  regard  to 
the  granting  of  permanent  injunctions  is   regulated  by  the  pro- 
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Snbu  Naidn  visions  of  the  Specific  Relief  Act.     Section  56  says,  "  An  injunction 
BadshaSahib.  cannot  be  granted  in  certain  specified  cases  including  an  injunction 
ChiefJuBtice,  *^  prevent  the  breach   of  a   contract,   the  performance  of  which 
would  not  be  specifically  enforced/'    That  is  clause /of  section  56. 
Section  57  says,  "  Notwithstanding  section  56,  clause/,  where 
a  contract  comprises  an  affirmative  agreement  to  do  a  certain  act, 
coupled  with  a  negative  agreement,  expressed  or  implied,  not  to  do 
a  certain  act,  the  circumstance  that  the  court  is  iinable  to  compel 
specific  performance  of  the  affirmative  agreement  shall  not  pre- 
clude  it  from  granting  an  injunction  to  perform   the  negative 
agreement,  provided  the  applicant  has  not  failed  to  perform  the 
contract  so  far  as  it  is  binding  on  him.''    Then,  section  54,  which 
is  the  first  section  of  Chapter   X,   which  deals   with  perpetual 
injunctions  is  as  follows  :— 

*'  Subject  to  the  other  provisions  contained  in  or  referred  to 
by  this  chapter,  a  perpetual  injunction  may  be  granted  to  prevent 
the  breach  of  an  obligation  existing  in  favor  of  the  applicant 
whether  expressly  or  by  implication.  When  such  obligation  arises 
from  contract,  the  Court  shall  be  guided  by  the  rules  and  pro- 
visions contained  in  Chapter  11  of  this  Act."  Now  some  of  the 
rules  and  provisions  are  to  be  found  in  section  21  which  speaks  of 
contracts  which  cannot  be  specifically  enforced,  and  one  of  the 
contracts  which  under  that  section  cannot  be  specifically  enforced 
is  referred  to  in  paragraph  b,  "  A  contract  which  runs  into  such 
minute  or  numerous  details,  or  which  is  dependant  on  the  personal 
qualifications  or  volition  of  the  parties,  or  otherwise  from  its 
nature  is  such  that  the  Court  cannot  enforce  specific  performance, 
of  its  material  terms,"  and  Mr.  Grant's  proposition  of  law  is  that 
section  57  only  applies  to  the  case  of  contracts  which  are  specified 
in  section  21,  clause  (b).  In  other  words  he  says  that  section  57 
only  applies  to  cases  which  I  may  describe  compendiously  as  cases 
like  Lumley  v.  Wagner^.  There  is  certainly  nothing  in  the  words 
of  section  §7  to  suggest  that  so  narrow  a  construction  should  be 
placed  upon  it.  The  section  is  really  a  proviso  to  section  56 
which  cuts  down  the  operation  of  the  preceding  section.  Mr.  Grant 
has  been  unable  to  cite  any  decision  of  the  Courts  in  this  conntry 
in  support  of  the  proposition  which  he  put  forward,  though  no  doubt 
there  are  expressions  of  opinion  in  the  t^    j-books  which  support  his 
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proposition.  The  authorities,  such  as  there  are,  are  against  the  Snbba  Naidu 
proposition  which  he  invites  us  to  adopt  Although  the  facts  in  BadghaSahib. 
Madras  Railway  Company  v.  Rust^  are  not  precisely  the  same  as  those  «, .  TT'.- 
in  the  present  case,  it  supports  the  view  that  section  57  means  what 
it  says  and  that  it  is  not  to  be  cut  down  as  Mr.  Grant  suggests. 
That  decision  no  doubt  was  only  the  decision  of  a  single  Judge. 
With  reference  to  the  point  the  learned  Judge  says,  *'  Tt  is  argued 
that  when  the  remedy  by  specific  performance  of  a  contract  is 
expressly  refused  by  Chapter  IT  of  the  Specific  Relief  Act,  then  by 
yirtue  of  section  54,  clause  2,  an  injunction  cannot  be  granted,  and 
therefore  that  this  contract  being  one  extending  over  more  than 
tiiree  years,  and  therefore  not  capable  by  section  21,  clause  (gf),  of 
specific  performance  cannot  be  the  subject  of  an  injunction.  It 
Beems  to  me  that  this  argument  would  make  section  57  of  the  Act  a 
nullity."  In  that  case  Mr.  Grant  appeared  as  counsel  and  he 
advanced  precisely  the  same  argument  which  he  advanced  to-day. 
In  that  case  the  Court  declined  to  adopt  his  argument  and  I  think 
rightly.  As  regards  the  case  of  Charlesworth  v.  MacDonald*,  I  do 
not  think  it  can  be  said  to  afford  us  any  assistance  because 
the  question  in  that  case  arose  in  Zanzibar  where  the  Specific 
Belief  Act  has  no  application.  With  regard  to  Mr.  Grant^s  conten- 
tion that  section  57  only  applies  to  what  I  have  described  as 
cases  like  Lumley  v.  Wagner^,  it  has  to  be  observed  that  one  of 
the  illustrations  to  section  57,  viz.,  illustration  (c),  is  are-production 
of  the  decision  in  Lumley  v.  Wagner,^  but  that  it  is  only  one  of 
the  five  illustrations.  The  other  illustrations  relate  to  facts  which 
are  quite  distinct  from  the  facts  which  were  in  question  in  Lumley 
V.  Wagner.  That,  I  should  have  thought,  was  decisive  as  to  the 
qaestion  whether  the  Legislature  intended  that  section  57  should 
only  apply  to  cases  falling  under  section  21  (6).  If  the  Legis- 
lature intended  that  section  21  should  apply,  nothing  would  have 
been  easier  than  to  have  said  so.  It  seems  to  me  it  may  well  be 
that  the  Legislature  designedly  adopted  these  general  terms  for  the 
purpose  of  avoiding  in  this  country  the  difficulties  which  have 
risen  in  the  English  Courts  with  regard  to  cases  of  this  character- 
difficulties  which  resulted  in  the  English  authorities  being  some- 
what confused  and  not  altogether  reconcilable. 

1.    I.  L.  R.,  14  M.  18.        2.    I.  L.  B.,  23  B.  108.        3.    1.  De.  Q,  M.  &  G,  604, 
C 


Digitized  by 


Google 


18  THB  XADBAB  LAW  JOUBKAI  BSF0BT8.  [VOL.  XIU. 

Subba  Naidu         As  regards  section  57,  it  comes  to  this :  can  it  be  said  that  tbe 

y, 

BadsbaSahib.  applicant  has  failed  to  perform  the  contract  as  far  as  it  is  binding 
Cnief  Justice.  ^^  ^™>  because  if  he  has  failed  to  perform  the  contract  so  far  as  it 
is  binding  on  him,  then  by  the  express  words  of  the  proviso  to  section 
67  he  will  not  be  entitled  to  any  relief.  Now,  what  is  the  evidence 
before  the  Judge  when  he  made  the  order  which  is  sought  to  be 
set  aside.  First,  he  had  the  affidavit  which  was  filed  on  behalf 
of  the  plaintiffs.  I  need  refer  to  only  one  or  two  paragraphs. 
Paragraph  2  refers  to  the  terms  of  the  agreement,  and  the  third 
paragraph  says,  ''That  the  defendants  consigned  mica  to  us  at 
Madras  only  up  to  November  1901,  but  have  failed  to  consign  any 
further  mica,  although  I  am  informed  and  believe  they  have  large 
quantities  of  mica  collected  and  stored  since  that  date.'^  Para- 
graph 5  says,  "  That  the  Ist  and  3rd  defendants  have  entered  into 
an  agreement  with  one  Venkatasubbiah  to  consign  through  him 
for  sale  all  the  mica  produced  in  the  defendants'  mines."  Para- 
graph 7  says,  "  In  pursuance  of  the  fraudulent  agreement  with  the 
said  person,  the  1st  and  3rd  defendants  have  consigned  for  sale 
by  him  of  mica  which  was  produced  by  the  defendants*  mines  since 
November  1901  consisting  of  about  231  cases  or  thereabouts  and 
valued  at  Rs.  40,000  or  thereabouts,  and  the  said  cases  I  am 
informed  and  believe  have  arrived  by  rail  at  the  Salt  Cotaurs, 
Madras,  and  marked  (with  certain  letters)  instead  of  the  usual 
mark  indicating  my  firm.''  These  are  the  material  allegations  in 
the  affidavit  of  the  plaintiff.  A  very  long  affidavit  was  filed  on 
behalf  of  the  defendants.  With  regard  to  that  affidavit  I  have  not 
the  least  hesitation  in  saying  that  ^^ths  of  it  is  wholly  irrelevant  to 
the  question  which  we  have  to  consider.  I  have  given  the  best 
attention  I  can  to  this  affidavit,  and  the  conclusion  I  have  come  to  is 
that  it  does  not  show  that  the  plaintifEs  failed  to  perform  their 
contract  in  so  far  as  it  was  binding  upon  them. 

But  having  regard  to  the  admissions  which  the  defendants 
themselves  make  in  the  affidavit  and  reading  the  allegations  in  the 
affidavit  filed  on  behalf  of  the  plaintiffs  by  the  light  of  these  ad- 
missions, it  seems  to  me  that  if  che  plaintiffs  have  failtjd  to  perform 
their  part  of  the  contract,  their  failure  is  the  direct  result  of  the 
deliberate  breach  of  the  contract  by  the  defendants.  If  this  is  80, 
it  does  not  lie  in  the  mouths  of  the  defendants  to  say  that 
plaintiffs  have  failed  to  perform  tbe  contract  so  far  as  it  was 
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binding  npon  them.     But,  as  I  have  said,  I  think  there  is  nothing  SubUNaidn 
on  evidence  to  show  that  the  plaintiffd  failed  to  perform  the  con-  BadshaSainb. 
tract  so  far  as  it  was  binding  on  them.     Of  course  it  has  to  be  borne  ^^.  7j~  r  • 
in  mind  that  the  injunction  granted  in  the  present  case  was  not  a 
permanent  injunction,  the  law  with  regard  to  which  is  laid  down 
in  the  Specific  Relief  Act,  but  a  temporary  injunction,  the  law  with 
r^ard   to  which  is  regulated  by  the  provisions  of  the  Civil  Proce- 
dure Code.   Section  493,  Civil  Procedure  Code,  is  quite  general  and 
says :  "  In  any  suit  for  restraining  the  defendant  from  the  commit- 
ting a  breach  of  contract  or  other  injury,  whether  compensation  be 
claimed  in  the  suit  or  not,  the  plaintiff  may,  at  any  time  after  the 
commencement  of  the   suit  and  either  before  or  after  judgment, 
apply  to  the  court  for  a  temporary  injunction  to  restrain  the  defen- 
dant from  committing  the  breach  of  contract  or  injury  complained 
of,  or  any  breach  of  contract  or  injury  of  a  like  kind  arisiug  out  of 
the  same  contract  or  relating  to  the  same  property  or  right/'    The 
granting  of  a  temporary  injunction  under  the  powers  conferred  by 
this  section  is  a  matter  of  discretion.  True,  it  is  a  matter  of  judicial 
discretion.     But  if  the  court  which  grants  the  injunction  rightly 
appreciates  the  facts  and  applies  to  those  facts  the  true  principles, 
then  that  is  a  sound  exercise  of  judicial  discretion.  With  regard  to 
this  part  of  the  case,  Mr.  Grant  contended  that  the  issue  of  an 
interlocutory  or  temporary  injunction  is  governed  by  precisely  the 
same  principles  as  the    granting  of   a  permanent    injunction    at 
the  trial   of   the   case,  and  in  support  of  that  proposition  he  re- 
ferred  to  an  observation  of  Sir  Charles  Sargent  in  Nuaaerwanji 
Merwanji  Panday  v.  Gordon,^     The  observation   is  at  page  279 
of  the   report,  and    there  the  learned  Judge  says,   *'  It  is  plain, 
however,  that,  apart  from  the  special  circumstances  which  deter- 
mine whether  the  court  should  in  its  discretion  grant  an  injunction 
before  the  hearing  of  the  suit,  the  same  general  principles  must 
equally  apply  to  the  granting  of  a  temporary  injunction  as  to  a 
perpetual  injunction,   and  those  principles    must,   therefore,   be 
sought  in  the  Specific  Relief  Act  itself/'    Now,  having  regard 
to  the  fact  that  the  law  with  regard  to  the  granting  of  a  per- 
petual injunction  is  to  be  found  in  the  Specific  Belief  Act  and  is 
Isid  down  with  great  precision,  and  that  the  law  with  regard  to  the 
granting  of  a  temporary  injunction  is  to   be  found  in  the   Civil 

1.    I.  L.  B.,  6  B.  266. 
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Subba  Naidu  Procedure  Code  and  is  declared  to  be  a  matter  for  discretion,  if  it 
BadBha Sahib.  Were  necessary  to  consider  the  point,  I  am  not  sore  I  should  be 
Chief  Justice,  prepared  to  go  quite  so  far  as  8ir  Charles  Sargent.  However,  it 
is  not  necessary  to  consider  that  point  now,  because  so  far  as  this 
case  is  concerned  I  am  prepared  to  go  so  far,  and  I  say  that  the 
conduct  of  the  plaintiffs  has  not  been  such  that  the  court  will 
decline  to  give  them  any  relief  by  way  of  a  permanent  or 
temporary  injunction.  Here,  can  it  be  said  that  the  conduct  of 
the  plaintiffs  has  been  such  as  to  disentitle  them  to  an  injunction. 
That  has  to  be  considered  with  reference  to  the  all^ations  made 
in  the  affidavit  filed  on  behalf  of  the  defendants.  With  regard  to 
that  I  do  not  desire  lo  repeat  the  observation  which  I  have  made. 

Various  other  grounds  were  urged  by  Mr.  Grant  as  reasons 
why  this  injunction  ought  not  to  be  allowed  to  go,  and  he  referred 
to  the  offer  which  was  made  by  the  defendants  at  the  bar.  It  has 
been  decided  at  any  rate  in  England  that  an  injunction  was  rightly 
refused  on  account  of  the  conduct  of  the  plaintiffs  in  refusing  an 
offer  made  by  the  defendants,  there  being  no  suggestion  that  the 
offer  would  not  bo  carried  out.  The  facts  in  that  case  are  widely 
different  from  the  facts  in  the  present  case.  In  the  present  case 
even  if  the  offer  is  accepted,  there  is  considerable  doubt  whether, 
having  regard  to  the  financial  position  of  the  defendants,  the  offer 
would  in  fact  be  carried  out.  Then  Mr.  Grant  referred  to  the 
balance  of  convenience  and  he  cited  numerous  English  authorities 
in  which  it  was  held  on  the  facts  of  those  particular  cases  that  the 
balance  of  convenience  was  not  in  favor  of  the  injunction  going. 
All  I  say  with  regard  to  this  case  is  that  on  the  evidence  as  it  now 
stands  I  am  not  satisfied  that  the  balance  of  convenience  is  not  in 
favor  of  the  injunction  in  the  f onn  in  which  it  was  issued.  The 
matter  is  one  of  judicial  discretion,  and  it  seems  to  me  the  learned 
Judge  in  making  the  order  did  exercise  a  sound  judicial  discretion 
and  his  order  was  right.  I  think  this  appeal  must  be  dismissed 
with  costs  of  plaintiffs  and  2nd  defendant. 

Benson,  J« — I  concur. 
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IN  THE  HIGH  COURT  OP  JUDICATURE   AT  MADRAS. 

Present : — Mr.  Justice  Davies  and  Mr.  Justice  Benson. 

Kumarasami  Goundan  and  another        ...         Appellants* 

{4th    Defendant's 
V.  representatives) , 

Nanjappa  Goundan  and  others  ...        Respondents 

{Plaintiffs  and  Defen- 
dants 1,  2,  8  and  5). 

Hindnr  Jxiw — Gift  or  assigtiment  by  grandfatlier  /,  binding  nature  ofy  ae  against 
grandsons'— Grandsons  jclaiming  in  their  own  right  and  not  as  heirs  of  the  grand- 
father— Suit  for  cancellation  not  necessary. 

Where  an  assignment  of  certain  property  by  the  grandfather  is  invalid  as  against 
his  grandsons,  the  latter  are  entitled  in  their  own  right  as  oo-parceners  to  recoTer  the 
ynpertj  and  are  not  bound  to  sue  for  cancellation  of  the  invalid  assignment  in  the 
first  instance. 

Appeal  from  the  decree  of  the  Subordinate  Judge's  Court  of 
Coimbatore  in  O.  S.  No.  29  of  1899. 

Defendants  1,  2  and  3  were  the  owners  of  the  plaint  property. 
They  mortgaged  the  same  on  9th  August  1882  to  Nanjappa  Goun- 
dan, the  paternal  grandfather  of  the  plaintiffs.     In  a  partition  suit 
between  Nanjappa's  sons,  plaintiff's  father  was  declared  entitled 
to  Irds  share  of  this  mortgage  debt  and  the  5th  defendant  to 
Ird  share  under  certain  conditions  which  remained  unfulfilled  until 
suit.    Nanjappa  Goundan  shortly  before  his  death  fraudulently  and 
without  consideration  assigned  the  mortgage  to  his  sister.  Plaintiffs 
now  sue  for  recovery  of  the  money  due  under  the  mortgage  by  sale 
of  the  hypotheca  impugning  the  assignment  as  sham  and  invalid. 
Defendants    1    to  8   pleaded   that  the  plaintiffs  had   no  right  to 
recover,  as  their  grandfather,  the  late  Nanjappa,  assigned  the  debt 
to  his  sister,  and  that  upon  her  death  the  4th  defendant,  the  sister's 
heir,  demanded  payment  and  that  they  therefore  sold  the  mort- 
gaged property  to  the  4th  defendant  in  discharge  of  the  debt.  The 
4th  defendant  contended  that  the  assignment  was  true  and  valid 
ftod   that   the   plaintiffs  could    not  maintain   this    suit    without 
cancelling  the  assignment  even  if  it  should  be  invalid  as  against 
the  plaintiffs  and  that  the  plaintiffs'  right  of  suit  for  cancellation 
was  barred  by  lapse  of  time.     The  District  Judge  held  that  the 
assignnient  was  sham,  that  plaintiffs  were  not  bound  to  sue  for 
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Knmarasami  cancellation.     He,  therefore,  gave  a  mortgage-decree  in  favour  of 
plaintiffs  and  5th  defendant.     Hence  this  appeal  by  4th  defendant. 


Kanjappai 
Goundan. 


Subramani 
Iyer 

V. 

Doraisami 
Tevar. 


S.  Eaaturiranga  Aiyangar  for  appellant. 

P.  .S.  Sivaswami  Aiyar  for  1  st  and  2nd  respondents. 
The  Court  delivered  the  following 

JUDGMENT  :— We  agree  with  the  Subordinate  Judge  that 
no  consideration  for  the  deed  of  assignment  Exhibit  A  has  been 
proved,  and  that  it  was  not  necessary  for  the  plaintiffs  to  sue  for 
the  cancellation  of  that  instrument  as  they  do  not  claim  as  heirs  of 
their  grandfather,  but  in  their  independent  right  as  co-parceners 
in  the  property  which  he  attempted  to  wrongly  alienate  {Unni  v. 
Kunchi  Amma  ^ .) 

The  appeal  fails  and  is  dismissed  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present :— Mr.  Justice  Bhashyam  Aiyangar. 

Subramania  Iyer  ...  ...  ...     Petitioner* 

^^  {Plaintiff). 

Doraisami  Tevar  and  others  ...  ...  Respondents 

(Defendants). 

Provincial  Small  Cause  Courts  Act  (IX  oj  1887>),  Scliedule  II,  Art,  IS— Editor   of  news- 
paper — Appointtnent  under  iruH-deed  hy  author  of  trust — Suit  for  salai'y  provided 
in  trust-deed— Suit  rwt  cognizable  hy  Court  of  Small  Causes. 
A  suit  for  salary  due  under  a  trust-deed  by  the  editor  of  a  newspaper  appointed 

as  such  under  the  same  trust-deed  is  a  suit  to  enforce  the  performance  of  the  trust 

and  is,  therefore,  not  cognizable  by  a  Court  of  Small  Causes. 

Petition  under  Section  25  of  Act  IX  of  1887,  praying  the  High 
Court  to  revise  the  decree  of  the  Subordinate  Judge's  Court  of 
Madura  (West)  in  S.  C  Suit  No.  964  of  1901. 

Plaintiff  was  the  owner  of  a  press  in  Madura  and  was  conduct- 
ing a  newspaper.  The  newspaper  ceased  to  exist  and  pkintifE 
appears  to  have  been  desirous  of  selling  the  press.  The  Bamnad  Elaja 
bought  the  press  and  executed  a  trust-deed  on  27th  July  1 893  by 
which  the  press  was  vested  in  trustees  for  the  benefit  of  the  Madura 
PubUc  and  the  newspaper  was  to  be  re-started  and  the  plaintiff  was 
to  be  the  editor  of  the  newspaper  on  a  salary  of  Rs.  100  a  montlu 


•  C.  B.  P.  No.  100  of  1902. 
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The  plaintiff  resigned  his  appointment  on  11th  October  1898  and   Subramania 
brought  this  suit  against  the  trustee  for  salary  due  to  him  from  the  v. 

date  of  the  trust  to  the  date  of  resignation.     The  suit  was  filed  in     ^r^lf^^^^ 
the  small  cause  side.  The  Sub- Judge  dismissed  the  suit  holding  that 
plaintiff  was  not  entitled  to  any  salary.  Hence  this  revision  petition. 

S.  Srinivasa  Aiyangar  for  petitioner. 

P.  S.  Sivaswami  Aiyar  for  respondents. 

This  petition  coming  on  for  hearing,  the  Court  delivered  the 
following 

JUDGMENT:— This  suit  clearly  falls  under  article  18  of  the 
second  schedule  to  Act  IX  of  1887  being  a  suit  relating  to  a  trust. 
The  plaintiff  was  appointed  by  the  author  of  the  trust  and  not  by 
the  trustees  as  editor,  and  relying  upon  that  appointment  he  claims 
that  the  defendants  as  trustees  should  carry  out  the  direction  in 
the  instrument  of  trust  and  pay  him  his  salary  as  therein  provided 
until  his  resignation.  If  the  plaintiff,  therefore,  has  any  cause  of 
action,  it  is  to  enforce  the  carrying  out  of  one  of  the  directions  in 
the  instrument  of  trust,  i.  e.,  to  enforce  the  performance  of  the  trust 
in  so  far  as  it  relates  to  the  plaintiff.  In  this  view  the  plaint  should 
have  been  returned  to  be  presented  to  the  proper  court,  and  it  is 
accordingly  now  ordered  to  be  returned.  The  revision  petition  is 
otherwise  dismissed  but  without  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyam  Aiyangar. 
Raja  Simhadri  Appa  Row        . .  .Petitioner*  in  all  cases  {Defendant). 


V, 


Ramachandrudu 


...Respondent*   in  C.  R.  P.  No.  403 
of  1901  (Plaintiff). 

Civil  Procedure  Code^.Ss.  13   and  586~Decmon  in  regular  side  as  to  rate  of  rent — No 
neeond  appeal  maintainable — Subsequent  suit  in  small  cause  side — Court  of  compe- 
tent jurisdiction — Bes-judicata. 
A  decision  as    to  the  i-ate  of  rent  due  to  the  landlord  in  a  former  suit  would  be 

Te$  judicata  and  the  operation  of  this  principle  would  not  be  rendered  nugatory  by 

the  fact  that  there  was  no  second  appeal  under  S.  586,  C.  P,  C,  from  such  decision, 
Ahmed  v.  Moidin^  followed. 
A  decision  passed  by  the  Munsif  on  the  regular  side  may  be  res  judicata  in  a 

subsequent  suit  filed  before  the  same  Munsif  on  the  small  cause  side.     The  District 

•  C,  B.  P.  No,  408  and  other  connected  petitions.  15th  August  1902. 

1.    I.  L.  B.,  24  M.  444, 
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Bajft  Munsif  on^the  reg^ul^  Bide  of  his  court  is,  within  the  meaning  of  S.  13,  C.  P.  C^  a 

A  ™«  tI!^     court  of  jurisdiction  competent  to  try  the  small   cause  suit,  though  by  reason  of  the 
prohibition  in  the  Provincial  Small  Cause  Courts  Act,  a  regular  court  cannot  try  a 


Appa  Bow 


V. 


Bama-        small  cause  suit  if  there  is  a  Small  Cause  Court  capable  of  trying  it. 
chandrudu. 

Petitions  under  Section  25  of  Act  IX  of  1887  praying  the  High 
Court  to  revise  the  judgments  and  decrees  of  the  Court  of  the 
District  Munsif  of  Tenali  in  S.  0.  Suits  Nos.  241  to  243,  245  to 
247,  249,  248,  251  to  262  and  266  to  270  of  1901  respectively. 

8.  B.  Bamasubha  Aiyar  and  K.  N.  Aiya  Aiyar  for  petitioner. 

P.  8.  8iv(utwami  Aiyar  and  C,  Venhatasuhbaramiah  for  res- 
pondents. 

These  petitions  coming  on  for  hearing  the  Court  delivered  the 
following 

JUDGMENT  :— The  decision  of  the  Court  of  Appeal  in  O.  S. 
No.  1  of  1897  on  the  file  of  the  District  Munsif  of  Gndivada  that  the 
rate  of  rent  for  the  class  of  lands  now  in  question  is  Rs.  6  per  acre  is 
clearly  res  judicata  in  favour  of  the  landlord,  the  defendant  in  this 
suit,  and  the  fact  that  by  virtue  of  Section  586,  C.  P.  C,  no 
second  appeal  lay  to  the  High  Court  in  that  case,  does  not  make 
such  decision  inoperative  as  res  judicata  in  the  present  suit  {Ahmed 
V.  Moidin^),  The  contention  that,  as  the  former  suit  was  a 
regular  suit  and  the  present  only  a  small  cause  suit,  the  decision 
in  such  former  suit  cannot  operate  as  res  judicata  in  the  present 
suit  because  the  District  Munsif  of  Gudivada  cannot  take  cogni- 
zance on  his  regular  side  of  this  suit  which  is  a  Small  Cause 
Suit  is  manifestly  untenable.  Under  the  Small  Cause  Courts  Act  a 
suit  cognizable  by  a  Small  Cause  Court  is  not  to  be  instituted  and 
tried  by  an  ordinary  Civil  Court  if,  and  so  long  as,  within  the 
local  limits  of  its  jurisdiction,  a  »Small  Cause  Court  is  established 
competent  to  take  cognizance  of  such  Small  Cause  Suit.  But  that 
circumstance  does  not  within  the  meaning  of  Section  13  of  the 
Code  of  Civil  Procedure  make  the  ordinary  Civil  Court,  viz.,  in 
this  case  the  Court  of  the  District  Munsif  of  Gudivada  on  his 
regular  side,  a  Court  which  is  not  a  Court  of  jurisdiction  competent 
to  try  the  present  suit.  The  decrees  of  the  lower  Court  are  there- 
fore reversed  and  the  suits  dismissed  vrith  costs  throughout. 

1.    L  L.  B.,  24  M.  444, 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — ^Mr.  Justice  Snbrahmanya  Aijar  and  Mr.  Justice  Davies. 
Vaikuntam  Ammangar  ...     Appellant*      {Plaintiff). 

V. 

Kallapiran  Aiyangar. . .  ...     Respondent     {Defendant). 

Contract  Acty  «.  69— H«ndv  Law^^Chriha  Pravesam  and  Rithuaanti  ewpenses— Person    Vaikantam 
int&rested  in  making  payment — OirVe  mother.  Ammangar 

KaUapiran 
Griha  Pravesam  (entering  the  husband's  hooge)  and  Bithuaanthi  (nuptials)  are     Airangar. 

essentially  connected  with  the  disposal  of  &  Brahmin  girl  in  marriage  and  form  part 

of  the  marriage  ceremonies,  and  a  person  who  takes  by  sarvivorship  the  share  of 

the    deceased  in  ondivided   property  is  bomid  to  perform  such  ceremonies  for  the 

daughter  of  the  deceased.    The  mother  of  the  girl  incurring  such  expenses  is  a 

person  interested  in  making  the  paymeiit  and  is  entitled  to  recover  them  from  the 

person  in  possession  of  the  joint  property  under  s.  68,  Contract  Act. 

Second  Appeal  from  the  decree  of  the  District  Court  of 
Tinsevelly  in  A.  S.  No.  188  of  1900^  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Srivaikuntum  in  O.  S. 
No.  359  of  1898. 

The  parti  s  were  the  same  as  in  the  case  reported  in  I.  L.  R.^ 
23  M.  512.  The  case  there  reported  was  in  respect  of  expenses 
incurred  by  the  mother  for  the  marriage  of  the  daughter.  Subse- 
quently the  mother  incurred  expenses  for  Grihapravesam,  Dipavali, 
Kartigai^  Ritnsnanam^  and  Ritusanti,  and  brought  the  present 
suit  to  recover  them  from  her  brother-in-law.  The  Court  of  first 
instance  granted  a  decree  in  respect  of  all  the  items  claimed  on 
the  ground  that  such  expenses  were  incurred  in  accordance  with 
the  custom  of  the  country.  The  District  Judge  reversed  the 
decree  of  the  District  Munsif  and  dismissed  the  suit  on  the  ground 
that  there  was  no  legal  obligation  to  pay  these  expenses.  Hence 
this  second  appeaL 

T.  B.  Vrnkataramasastfi  for  P.  8,  Sivastoami  Aiyar  for 
appellant, 

A.  K.  Bundaram  Aiya/r  for  U.  B.  Bamakriahna  Aiya/r  for 
respondent. 

•  a  A.  No.  1004  of  1901.  6th  November  1902. 
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Vaiknntom  The  Court  delivered  the  following 

Ammangar  ^ 

Kaliaiiiran  JUDGMENT  :— That  the  defendant  was  liable  to  be  charged 

Aiyangar.  ^^j^  ^j^^  expenses  for  the  marriage  of  the  plaintiff's  daughter 
was  decided  in  the  previous  case  {Vaikuntum  Ammangar  v.  JTaib- 
piran  Aiyangar^).  So  the  only  question  before  us  is  whether 
the  expenses  herein  claimed,  'which  were  subsequently  incurred, 
are  legitimate  marriage  expenses.  Upon  the  authorities  it  is 
perfectly  clear  that  the  ceremonies  of  Ghriha  Pravesam  and  Bitu* 
santi  are  I  essentially  connected  with  the  disposal  in  marriage 
of  a  girl  of  the  Brahmin  caste  and  invariably  form  a  part  of  the 
marriage  ceremonies.  The  circumstances  that  all  the  ceremonies 
are  not  now  conducted  consecutively  as  of  old,  does  not  affect  the 
liability  to  pay  for  them  by  the  person  responsible  in  law  to  meet 
the  charges  connected  with  the  girl's  disposal  in  marriage,  who 
in  this  case  is  the  defendant.  The  amount  allowed  by  the  Munsif, 
which  the  judge  also  considers  proper,  was  Rs.  15  for  the  Oriha 
Pravesam  and  Rs.  140  for  the  Bitusanti,  and  we  allow  the 
plaintiff  these  sums  or  Rs.  155  in  all. 

It  is  not  shown  that  the  three  other  items  claimed  are  Inti- 
mate expenses  under  the  law.  The  fact  that  such  expenses  are 
usually  incurred  will  not  make  them  legally  binding  on  the  defend- 
ant. We  must,  therefore,  disallow  them  in  toto.  It  is  objected  that 
the  plaintiff  has  not  the  right  to  sue,  but  as  she  is  the  person  who 
was  interested  in  making  the  payment  which  the  defendant  was 
bound  to  make,  she  was  entitled  to  sne  under  S.  69  of  the  Indian 
Contract  Act,  as  laid'^down  in  the  former  case. 

We  reverse  the  decree  of  the  District  Judge  and  in  modifica- 
tion of  the  Munsif's  decree  award  to  the  plaintiff  Rs.  155  with 
oosts  on  that  amount  throughout. 


|.    LbBi,»M«61S. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson,  Mr.  Justice  Bhashyara  Aiyangar 
and  Mr.  Justice  Moore. 

Ratnamasari        ...  ...  ...  ...     Appellant* 

(Plaintiff). 

Akilandamnml  and   others  ...  ...     Respondents 

(Defendants). 

Limitation  Act,  Sch.  II,  Arts,  118,  119  and  \4l— Specific  Relief  Act,  8.  42— Hindu  Law    Katnemasari 

— Suit  to  set  aside  or  estahligh  an   adoption — Suit  for   hare  declaration — Suit  for  ^'• 

Akilaudam* 
recovery  of  possession.  j^g^j^ 

Keld,  by  the  Pull  Bench  (Bhashyam  Aiyangar,  J.  dissenting)  that  where  a  plain- 
tiff cannot  obtain  a  decree  without  getting  a  decision  that  an  adoption  in  invalid  or 
never  in  fact  took  place,  or  that  an  adoption  is  valid  his  claim  will  bo  govumod  by 
Articles  118  and  119,  Sch.  II,  of  Act  XV  of  77  though  he  may  also  seek  for  Uie 
recovery  of  possession  of  immoveable  property. 

Art.  141  of  the  same  Act  does  not  apply  to  a  case  where  the  plaintiff  camiot 
succeed  without  impugning  or  establishing  an  adoption. 

Per  Bhashyam  Aiyangar,  J.: — Articles  118  and  119  apply  only  to  declaratory 
suits  sanctioned  by  S.  42  of  the  Specific  Belief  Act. 

Appeal  from  the  decree  of  the  Subordinate  Judge's  Court  of 
Bellary  and  S^lem  at  Salem  in  0.  S.  No.  7  of  1897. 

£.  Shadagopachariar  for  appellant. 

P.  8.  Sivaswamy  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENTS  :— Moobe,  J. :— She  plaintiffs  suit  has  been  dis- 
missed  as  being  barred  by  limitation  under  Art.  119  of  the  second 
schedule  attached  to  the  Limitation  Act.  There  is  practically  no 
dispute  as  to  the  facts  of  the  case.  The  adoptiou  is  alleged  to  have 
taken  place  in  1 88(5.  The  rights  of  the  plaintiff  as  adopted  son 
were  interfered  within  1889  and  this  suit  was  not  brought  till  1897. 
In  the  plaint  the  plaintiff  prays  for  a  declaration  that  he  is  the 

•  A.  52  of  1900.  Si-d  October  1902. 
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Batnamasari  adopted  son  of  Arunacliala  Asari  and  also  for  the  recovery  of  certain 

Akiiandam-  properties  which  he  claims  to  be  entitled  to  as  such  adopted  son. 

°^^'        It  is  clear  that  under  Art.   119  this  suit,  in  so  far  as  the  prayer 

Moope,  J.    fQj  a  declaration  is  concerned,  is  barred.     It  is,  however,  urged, 

that  the  plaintiff  has  12  years  within  which  to  bring  his  suit  for  the 

recovery  of  the  property. 

The  decisions  of  the  several  High  Courts  in  India  on  the 
important  question  thus  raised  are  most  conflicting,  and  it  cannot 
be  said  that  the  matter  has  been  conclusively  decided  by  the  Privy 
Council.  The  decisions  of  their  Lordships  bearing  on  this  point 
which  have  to  be  considered  are  Jagadamba  Chowdhrani  v,  Dakhina 
Mohun^,  Mohesh  Narain  Moonahi  v.  Taruch  Nath  Moitra^  and 
Luchmun  Lai  Chowdhry  v.  Kanhya  Lai  Mowar^.  The  case  dealt 
with  in  the  13th  vol.  of  the  I.  A.  was  one  which  came  under  Article 
129  of  Act  IX  of  1871  which  was  as  follows : — 


Description  of  suit. 

Period  of    ' 
limitation. 

Time  from  which  period 
begins  to  run. 

129.    To  establish  or 
set   aside  an 
adoption. 

12  years 

The  date  of  the  adoption 
or  (at  the  option  of  the 
plaintiff)  the  date  of  the 
death  of  the  adoptive 
father. 

As  to  the  wording  of  this  Article  their  Lordships  observe  that 
the  expression  "  suit  to  set  aside  an  adoption  "  is  not  quite  precise 
as  applied  to  any  suit.  '^  An  adoption  may  be  established  but  can 
hardly  be  set  aside  though  an  alleged  or  pretended  adoption  may 
be  declared  to  be  no  adoption  at  all.''  It  is  further  pointed  out  that 
the  expression  "  set  aside  an  adoption ''  has  been  for  years  applied 
to  "  proceedings  which  bring  the  validity  of  an  alleged  adoption 
under  question  and  applied  quite  indiscriminately  to  suits  for  pos- 
session of  land  and  to  suits  of  a  declaratory  nature.''  Beference  is 

1.    L.  B.,  13  I.  A.  84;  I.  L.  B.,  13  G.  308,       2.    L.  B.,  20 1.  A.  30 ;  20  C.  487. 
8.    L.B.,  22 1.  A.  51s  22  0.600. 
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then  made  to  the  alteration  introdnoed  in  the  Limitation  Act  of  Batnamaeapi 

1877  where  the  two  following  Articles  take  the  place  of  Article  Aidiandam- 
129  in  the  Act  of  1871  :^  ^ 

Moa(e,  J. 


118.  To  obtain  a  declaration 
that  an  alleged  adop- 
tion is  invalid  or  never 
in  fact  took  place. 


119.  To  obtain  a  declaration 
that     ap    adoption 
valid. 


IS 


When  the  alleged  adop- 
tion becomes  known  to 
the  plaintiff. 


When  the  rights  of  the 
adopted  son  as  such 
are  interfered  with. 


Alluding  to  these  new  Articles  their  Lordships  observe  that 
whether  the  alteration  of  the  language  denoted  a  change  of  policy 
or  how  much  change  of  law  it  effected  were  questions  not  then 
before  them,  adding  however  that  they  might  '*  fairly  infer  that 
the  Legislature  considered  the  expression  '  suit  to  set  aside  an 
adoption'  to  be  one  of  a  loose  kind  and  that  more  precision  was 
desirable".  Their  Lordships,  proceed  as  follows  : — "  If  then  the 
expression  is  not  such  as  to  denote  solely,  or  even  to  denote  accu- 
rately, a  Boit  confined  to  a  declaration  that  an  alleged  adoption  is 
invalid  in  law  or  never  took  place  in  fact,  is  there  anything  in  the 
scope  or  stmcture  of  the  Act  to  prevent  us  from  giving  to  it  the 
ordinary  sense  in  which  it  is  used,  though  it  may  be  loosely,  by 
professional  men  ?  The  plaintiff's  counsel  were  asked,  but  were  not 
able,  to  suggest  any  principle  on  which  suits  involving  the  issue  of 
adoption  or  no  adoption  must,  if  of  a  merely  declaratory  nature, 
be  brought  within  six  years  from  the  adoption,  while  yet  the  very 
same  issue  is  left  open  for  twelve  years  after  the  death  of  the 
adopting  widow  it  may  be  fifty  ye^rs  more,  if  only  it  is  mixed  up 
w|ih  a  suit  for  the  possession  of  the  same  property.  It  seems  to 
tbeir  Lordships  that  the  more  rational  and  probable  principle  to 
ascribe  to  an  Act  whose  language  admits  of  it  is  the  principle  of 
allowing  only  a  moderate  time  within  which  such  delicate  and 
intricate  questions  as  those  involved  in  adoptions  shall  be  brought 
into  dispute,  so  that  it  shall  strike  alike  at  all  suits  in  which  the 
plaintiff  cannot  possibly  succeed  without  displacing  an  apparent 
adoption  by  virtue  of  which  the  defendant  is  in  possession.'' 
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Ratnsmasari  The  next  decision  to  be  considered  is  that  of  Mohesh  Narain 

V, 

Akilandam-  Moofishi  V.    Tavuck   Nath  Moitra^,     In   that   case   the  plaintiff 

;        who  had  been  in  possession  of  one  half  of  an  immoveable  estate 

Moore,  J.  ^8  the  adopted  son  of  one  Shib  Narain  sued  for  the  recovery  of 
the  possession  of  the  remainder  of  that  estate.  The  defendant 
who  was  in  possession  of  the  property  sued  for,  maintained  that  he 
was  entitled  to  it  as  the  adopted  son  of  Shib  Narain.  Their  Lord- 
ships observed  : — *'The  present  is  not  a  suit  in  which  the  plaintiff 
expressly  asks  for  a  decree  to  '  set  aside'  the  defendant's  adoption  or 
to  obtain  a  declaration  that  the  *  adoption  was  in  valid',  which  would 
probably  be  a  more  apt  expression  to  use.  The  plaintiff  merely 
asks  for  a  declaration  of  his  right,  and  that  possession  may  be  given 
to  him  of  the  properties  in  dispute.  But  this,  in  the  circumstances, 
obviously  involves  the  setting  aside  of  the  defendant's  adoption, 
or  in  effect  a  judgment  or  finding  by  thd  Court  that  the  adoption 
is  invalid,  for  the  defence  of  possession  founded  on  the  adoption 
directly  involves  the  decision  of  the  question — was  the  adoption 
invalid  ?"  Their  Lordships  therefore  following  the  decision  in 
Jagadamba  Chowdhrani  v.  Dakhina  Mohun*  held  that  the  plain- 
tiff's suit  was  barred  by  limitation.  Towards  the  conclusion  of  their 
judgment  their  Lordships,  in  refusing  to  adopt  a  suggestion  that  had 
been  made  before  them  that  the  question  of  limitation  should  be 
decided  by  them  with  reference  to  the  provisions  of  the  Act  of  1877 
and  not  of  1871,  remark  that  it  seemed  to  them  to  be  inore  than 
doubtful  whether,  if  the  case  then  before  them  was  to  be  decided  as 
if  the  words  of  the  Act  applicable  to  the  case  were  *'  to  obtain 
a  declaration  that  an  alleged  adoption  is  invalid  or  never  in  fact 
took  place"  in  lieu  of  the  phrase  *'to  sot  aside  an  adoption",  the 
plaintiff  would  thereby  take  any  advantage.  The  last  decision  of 
the  Privy  Council  that  has  to  be  considered  is  that  of  Luchmun 
Lai  Chowdhary  v.  Kanhya  Lai  Mowar^.  The  case  there  dealt 
with  is  the  only  case  in  which  the  effect  of  Art.  118  of  the  Act 
of  1877,  in  a  suit  for  possession,  can  be  deemed  to  have  come 
up  for  decision  before  the  Privy  Council.  The  case  was  argued 
before  their  Lordships  with  reference  to  Art,  118  which  was 
assumed  to  govern  the  case.  In  their  Judgment  it  was  pointed  out 
by  their  Lordships  that  if  the  adoption  there  under  consideration  was 

1.    L.  B.,  20  I.  A.  30 ;  aO  C.  487.  2.    L.  B.,  18  I.  A.  84 ;  13C,  308. 

3.    L.  B.,  22 1.  A.  61 ;  22  C.  600. 
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one  made  by  the  widow  of  a  son  to  herself  and  not  to  her  husband  Ratnamaittri 
which  the  High  Court  had  held  was  the  right  construction  of  tHe  AkiUndom- 
deed  of  adoption  produced,  the  plea  of   limitation  could  have  no        "**'• 
application  to  the  suit  which  was  one  brought  for  the  recovery  of     Moore,  J. 
the  husband's  estate.     Their  Lordships,  however,  went  on  to  ob- 
serve that  the  suit  was  not  barred  by  limitation  on  the  ground  that 
it  had  not  been  shown  that  the  alleged  adoption  became  known  to 
the  plaintiff  (respondent)  within  six  years  of  the  institution  of  the 
suit.     Here  it  is  clear  that  their  Lordships  dealing  with  a  suit  by  a 
reversioner  seeking  possession  of  an  estate  on  the  death  of  a  widow 
and  being  met  by  the  ple^  of  the  defendant  in  possession  that  he 
had  been  adopted  by  the  widow  as  a  i<on.  to  her  husband,  held  that 
such  a  case  would  be  governed  by  the  provisions  of  Article  118  in 
the  second  schedule  attached  to  the  Act  of  1877.     As  to  the  view 
that  should  be   taken  of  the  effect  of  this  judgment  I  agree  with 
the  opinion  of  Jenkins,  C.  J.  (at  p.  278)  and  Candy,  J.    (at  pp. 
279 — 281)  of  the  judgment  in  Shrinivas  v.  HanmanV,    Reading 
these  three  decisions  of  the  Privy  Council  carefully,  it  appears 
to  me  to  admit  of  no  reasonable  doubt  that  the  view  that  their 
Lordships  take  is  that,  where  the  plaintiif  cannot  obtain  a  decree 
without   getting  a  decision   that  an  adoption  is  invalid   or  never 
in  fact   took   place,  or,  on  the  other   hand,  a   decision   that   an 
adoption  is  valid,  the  question  as  to  whether  his   claim  is  barred 
by  limitation  must  be  decided  with  reference  to  the  provisions 
of  Arts.    118  and   119  of  the  Act   of   1877  just  as  in   the   case 
of  similar  cases  brought   before  that  Act  was  passed,  the  ques- 
tion of   limitation  had  to  be  dealt   with  under  the  provisions  of 
Art,  1.29  of  the  Act  of  1871.    Art.  141  of  the  Act  of  1877  can 
be  applied  only  in  cases  where  the  plaintiff  can  succeed  without 
impugning  the  validity  of  an  adoption  or  obtaining  a  decision  that 
an  adoption  is  valid.    There  is,  in  fact,  as  it  appears  to  me,  no 
distinction  that  can  possibly  be  drawn  between  a  suit  to  set  aside 
an  adoption  and  a  suit  to  get  a  declaration  that  an  adoption  is 
invalid  except  that  the  former  is  a  loose  and  inaccurate  expression, 
while  the  latter  is  the  correct  phrase  to  use.     If  their  Lordships  of 
the  Privy  Council  had  drawn  a  distinction  between  the  two  classes 
of  cases,  we  should,  of  course,  be  bound  to  accept  this  view  taken 
by  them,  but  they  have,  on  the  other  hand,  as  it  appears  to  me,  in 

1.    I.  L.  B.,  M  B.  260. 
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Batnamasari  the  judgments  that  I  have  referred  to,  shown  clearly  thiCt  they  are 

Akilandam-  not  prepared  to  make  any  distinction. :  I  am  bound  to  follow  and 

°^^'       accept  the  clearly  expressed  opinion  of  their  Lordships,  notwith- 

Moore,  J.    standing  that  no  one  of  their  judgments  can  be  considered,  as  I 

have  already  observed,  to  amount  to  an  absolutely  conclusive 

decision  on  the  matter  at  issue  in  the  present  case.     The  question, 

in  short,  is,  in  my  opinion,  decided  by  authority.     I  assent  to  the 

yiew  taken  as  to  this  matter  by  our  own  Court  {Parvathi  Ammal  v. 

Saminathc^  OurvJcal^)  and  Bombay  {Bhrinivan  v.  Hanmant^)  and 

dissent  from  the  decision    arrived  at  by    Calcutta    {Jagawiaih 

Prasad  Oupta  y.  Bunjit  Singh*)  and  Allahabad   {Lali  v.  Murli 

Dhar*).  This  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 

Bhashtam  Aitangab,  J. :— The  facts  admitted  or  found  are  that 
one  Aronachala  Asari,  who  was  the  owner  of  the  bungalow  for  the 
recovery  of  which  thig  suit  is  brought,  died  in  June  1885,  leaving  him 
surviving  a  widow,  whom,  shortly  before  his  death,  he  authorized 
by  word  of  mouth  to  adopt  as  his  son  the  plaintiff,his  daughters'  son, 
and  that  in  May  1886  the  plaintiff  was  duly  adopted  by  the  widow 
of  Arunachala  Asari.  On  the  death  of  Arunachala  Asari,  his  nephew 
Atiyaputra,  claiming  as  his  undivided  nephew,  applied  for  a  certi- 
ficate for  the  collection  of  debts  due  to  Arunachala  and,  on  his 
death  in  March  1886,  two  of  his  widows,  the  1st  defendant  and  one 
Chinna  Angammal,  now  deceased,  continued  the  proceedings  and 
obtained  a  certificate  for  the  collection  of  the  debts.  And  on  the 
strength  of  such  certificate  the  1st  defendant  has  been  collecting 
the  rent  due  by  the  tenant  in  occupation  of  the  bungalow  from  1889 
and  appears  to  have  taken  actual  possession  of  the  bungalow  from 
the  tenant  in  1896.  The  present  suit  was  instituted  on  the  4th  May 
1897  for  recovery  of  possession  of  the  bungalow  and  was  dismissed 
by  the  Subordinate  Judge  as  barred  by  the  law  of  limitation  under 
Article  119  of  Schedule  II  to  Act  XV  of  1877,  And  the  question 
for  consideration  in  this  appeal  is  whether  Article  119  of  Schedule 
n  to  the  Limitation  Act  is  applicable  to  the  case. 

It  appears  from  paragraph  10  of  the  judgment  of  the  Subor- 
dinate Judge  that  tb^  plaintiff  was  a  minor  in  1889  when  the  Ist 

1.    I.  L.  B.,  aO  M  40.  8.    L  L.  B.,  24  B.  200. 

3.    I.  L.  B.,  26  0.  864.        Z^J  4.    I.  L.  B.,  24  A.  196. 
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defendant  began  to  collect  the  rent  and  thus  reduced  the  bungalow  Batnamaaari 

into  her  possession.  I  presume  that  the  suit  was  not  instituted  within  Akil^dam- 

three  years  after  the  plaintiff  attained  the  ag^  of  majority.    For,  if        °^^' 

it  was  instituted  within  three  years  after  attaining  majority,  the    Bhashyam 

suit  can  in  no  view  be  barred  by  the  law  of  limitation.  In  paragraph    '^"^^f*''    • 

4  of  the  plaint  it  is  stated  that  the  plaintiff's  status  as  adopted  son 

was  finally  adjudicated  on  in  Civil  Suit  No.  416  of  1895  on  the  file 

of  the  District  Munsif  of  Namakal  though  the   1st   defendant 

contested  it' ;  the  judgment  in  the  said  suit  does  not  appear  to  have 

been  filed  in  the  case  and  no  argument  has  been  founded  upon  it 

on  behalf  of  the  plaintiff  in  connection  with  the  question  of  limitation 

either  before  us  or  in  the  Court  below.    I  mention  this  for  the 

reason  that,  if  the  statement  made  in  paragraph  4  of  the  plaint  be 

well  founded,  it  may  be  that  Art.  119  would  be  inapplicable  to 

.the  suit,  even  if  it  wei*e  otherwise  applicable,  for^  in  that  case,  it 

would  be  unnecessary  for  the  plaintiff  to  establish  again  in  this 

suit  his  status  as  adopted  son  of  Arunachala  Asari,  if- he  had 

already  obtained  in  a  previous  suit  a  decree  declaratory  of  such 

title  (Ghagan  Lai  v.  Bapu  Bhai^).  The  Subordinate  Judge  relying 

principally  on  the  decision  of  this  Court  in  Parvathi  Ammal  v. 

SiminathaChuruhal^,  held  ths,t  as  the  rights  of  the  plaintiff  as 

adopted  son^ere  interfered  with  by  the  1st  diefendttnt  in  1899,  more 

than  six  years  before  date  of  suit,  the  plaintiff's  suit  was  barred 

under  Article  119  of  the  Limitation  Act,  notwithstanding  that  the 

plaintiff  does  Hot  seek  in  this  suit  for  a  bare  declaration  of  his  ri^t 

as  an  adbpted  son  under  S.  42  of  the  Specific  Relief  Act,  but  for 

recovery  of  possession  of  property  to  which  he  is  entitled  by  virtue 

of  his  adoption.    I  am  unable  to  concur  in  this  view.     And  in  my 

opinion  Art.    119   is  applicable  only  to  a  suit  of  the   character 

defined   by  S.  42   of  the  Specific  Relief  Act  for  a  declaration 

that  the  plaintiff  is  entitled  to  a  status  or  legal  character  as 

adopted  son.      In   the  present  case  the  plaintiff  being  out  of, 

and  the  defendant  in,  possession  ever  since  1889,  the  plaintiff 

Could  not  ifiadntain  a  suit  for  a  mere  declaration  of  a  title  and  the 

only  suit  he  could  maintain  is  the  present  and  the  Article  of  the 

Limitation  Act  governing  the  suit  is,  in  my  opinion.  Art.  144. 

The  decision  of  this  Court  in  Parvathi  Ammal  v.  Saminatha 
GuruhaP  relates  to  Article  118  of  the  Limitation  Act,  and  not  to 

1    I.L.B.,5B«68at71.  2.    I.  L.  R,,  20  M.  40.  3.    LL.B.,20M.40. 
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RatnftmaBari  Art.  119,  though  one  of  the  learned  Judges  who  took  part  in  that 
Akilandam-  decision  expressed  an  opinion  that  a  suit  like  the  present  would  be 
"^  '  governed  by  Art.  119.  The  only  decisions  in  which  the  application 
Bhashyam  of  Art.  119  to  a  suit  brought  by  a  person  claiming  by  virtue  of  his 
adoption  to  recover  possession  of  immoveable  property  had  to  be 
considered  are  those  reported  in  Jagannath  Prasad  Gupta  v. 
Runjit  Singh^  and  Lali  v.  Murli  Dhar^.  And  in  both  these  cases 
it  was  held  that  Article  119  was  applicable  only  to  a  mere  decla- 
ratory suit  when  such  a  suit  could  be  brought  under  section  42  of 
the  Specific  Relief  Act.  The  reasoning  on  which  the  above  two 
decisions  proceed,  in  which  I  fully  concur,  will  be  equally  applica- 
ble to  Article  118,  and  in  both  of  them  the  decision  of  this  Court  in 
Parvaihi  Ammed  v*  Baminatha  Guruhal^  was  dissented  from. 
Thongh  the  present  case  may  be  distinguished  from  Parvathi 
Amtnal  y.  Baminatha  G^ruhal*  on  the  ground  that  that  decision* 
lamed  on  Article  118,  yet  I  confess  that  the  reasoning  on  which 
it  proceeds  would  be  equally  applicable  to  Article  119.  In  the 
view  which  I  take  both  the  Arts.  (118  and  119)  refer  only  to 
mere  declaratory  suits  which  are  sanctioned  by  Section  42  of  the 
Specific  Belief  Act  Art.  118  provides  a  period  of  limitation 
for  a  suit  which  forms  illustration  ff)  to  Section  42  of  the  Specific 
Belief  A^  and<Art%  119  provides  the  sune  period  of  limita- 
tion for  a  suit  which  is  the  converse  of  illustration  ff)  corres- 
ponding to  illustration  (hj  to  Section  42  of  the  Specific  Belief 
Act. 

If  the  question  to  be  decided  in  this  case  were  governed  by  a 
ruling  of  the  Privy  Council,  we  should  of  course  be  bound  to 
implicitly  follow  it.  The  only  decision  of  the  Privy  Council  which 
can  be  regarded  as  a  ruling  is  the  case  of  Jagadamba  Chowdhrani 
V.  DaJchina  Mohun  Boy*  in  which  it  was  held  that  a  suit  to  recover 
possession  of  immoveable  property  from  a  person  who  was  in  posses* 
si  on  claiming  title  as  an  adopted  son  is  in  the  ordinary  language  of 
Indian  lawyers  a  suit  to  "  set  aside  adoption''  within  the  meaning 
of  Article  129  of  the  Limitation  Act  IX  of  1871,  and  that  such  a 
suit  was  therefore  barred  by  the  law  of  limitation,  the  same  having 

1.    I.  L.  R.,  25  C.  354.  3.    I.  L.  B.,  20  M.  40. 
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been  instituted  more  than  12  years  after  the  date  of  the  adoption^  BatimmMari 

notwithstanding  that  the  snit  was  brought  within  12  years  after  the   Akitendam- 

death  of  the  widow  who  made  the  adoption^  on  whose  death  the        ,  _' 

succession  opened  in  favour  of  her  husband's  heirs,  who  were  the    BbaAyam 
^  '  Ai^aagor,  J. 

plaintiffs  in  the  case.     This  ruling  is  of  course  decisive  in  regard 
to  a  question  of  adoption  which  is  governed  by  Act  IX  of  1871, 
though  the  suit  in  which  such  question  arises  may  have   been 
instituted  after  the  coming  into  operation  of  Act  XV  of  1877  {vide 
Section  2,  Act  XV  of  1877) ;  but,  in  my  opinion^  that  ruling  is  not 
applicable  to  cases  governed  by  Art.  118  or  119  of  the  new  Limita- 
tion Act^  corresponding  to  Art.  129  of  the  old  Limitation  Act  IX  of 
1871.    Art.  118  and  119  of  Act  XV  of  1877  are  radically  different 
from  Art.  129  of  Act  IX  of  1871   in  every  respect,  viz.,  (1)  the 
phraseology  in  column  1  descriptive  of  the  suit,  (2)  the  period  of 
limitation  prescribed  in  column  2  and  (3),  the  starting  point  for  the 
period  of  limitation.      Art.  129  of  Act  IX  of  1871  was  applicable  as 
well  to  a  suit  to  '^  establish  '^  an  adoption  as  to  a  suit  to  ''  set  aside'' 
an  adoption,  and  the  ruling  of  the  Privy  Council  above  referred  to 
expounded  only  the  meaning  of  the  phrase  '  to  set  aside  an  adoption' 
and  the  case  was  one  in  which  the  suit  was  brought  against  the 
adopted   son  and  not   one   by  an   adopted  son  to  establish  his 
adoption.     The  said  Art.  No.  129,  was  split  into  two  Articles  in 
Act  XV  of  1877,  viz.,    118  "  to  obtain   a  declaration  that   an 
adoption   is    invalid    &c.    Ac.''  ;  119    "to    obtain  a  declaration 
that   an    adoption    is  valid.''     The  High  Court  of    Calcutta  in 
Jagannath  Prasad  Oupta  v.    Bunjit   Singh^  already  referred  to 
held  that  Art.  119  was  applicable  to  a  mere  declaratory  suit, 
both  on  the  ground  that   the    decision  of   the  Privy  Council  in 
Jagadamba  Chowdhrani  v.  Dakhina  Mohun  Boy^  was  inapplicable 
to  cases  governed  by  Act  XV  of  1877  and  also  on  the  ground  that 
the  said  ruling  did  not  warrant  the  conclusion  that  the  expression 
'  suit  to  establish  an  adoption  '  which  was  a  part  of  Article  129 
(which  part  corresponds  to  Art.  119  of  Act  XV  of  1877)    included 
also  a  suit  for  the  possession  of  immoveable  property  upon  a  title 
by  adoption.     It  is  true  that  there  has  been  no  decision  of  the 
Privy  Council,  or,  so  far  as  I  am  aware,  of  any   High  Court  in 
India,  in  which  it  was  decided  that  a  suit  brought  by  an  adopted 
son  to  recover  possession  of  immoveable  property  must  be  regarded 

1.    I.  L.  B.,  26  C.  864,  2.    L.  E.,  13  I.  A,  84  j  13  0.  808, 
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Katnunasari  as  a  suit  to  establish  the  plaintiff's  adoption  within  the  meaning 
Akilandam-  of    Art.   129    of    Act   IX   of    1871    and  that^    as    such,   it  was 

;        governed  by  the  said  Article  and  not  by  Article  142  or  144  of  that 

Bhashyam    ^^t,     u^^J  jn  my  opinion  the  expression  '  establish  '  is  in  the  ordi- 
nary language  of  Indian  lawyers,  the  correlative  of  the  expression 
'  set  aside '  and  applies,  like  its  correlative,  as  I  shall  show  here- 
after by  reference  to  various  Articles  of  the  Limitation  Act  *  quit« 
indiscriminately  to  suits  for  possession  of  land  and  to  suits  of  a 
declaratory  nature/  If  the  ruling  of  the  Privy  Council  in  Jagudamba 
Chowdhrani  v.  Dakhina  Mohun  Boy^  is  a  binding  authority  as  to 
cases    falling  under  Art.  1 18  of  Act  XV  of  1877,  it  will,   in  my 
opinion,  be  equally  applicable  to  a  suit  like  the  present  governed 
by  Art.  119 ;  but  after   bestowing  my  best  consideration  on  the 
point  I  am  satisfied  that  the  question  for   determination  in  this 
appeal  is  not  concluded  by  any  ruling  of  the  Privy  Goimcil  and  I 
am  equally  satisfied  that  there  is  no  considered  dictum   of  that 
tribunal   bearing   on   the   question.     The   earliest  Privy   Council 
case  is  that  of  Jagadamba   Chowdhrani  v,  Dakhina  Mohun  Roy^ 
and  the  latest  Privy  Council  case   in  which  the  ruling   in  the 
above  case  was    expounded  in  considering    a   cognate   question 
governed  by  Art.  12  fa)  of  the  Limitation  Act,   viz.,  to  set  aside 
a  sale  in  execution  of  a  decree  of  a  Civil   Court,  is  Malknrjun  v. 
Narhnri^,      A    reference   to    the    judgment  in  the    former   case 
clearly  shows  that  the  application  of  Article  129  turned  entirely 
upon  the  peculiar  meaning  in  which    the   expression  ^set   aside 
an    adoption^  is  used  in   the   ordinary   language  of  Indian  law- 
yers and    in  several   reported  cases  therein  cited,   however  in- 
accurato  such  expression  may  be   from  a  judicial  point  of  view,  as 
was  pointed  out  by  Lord  Blackburn  in  the  course  of  the  argument 
when  he  addressed  the  appellant's  Counsel  as  follows  : — '  How  do 
you  make  them  out  to  be  suits  to  set  aside  adoptions  ?  They  seek  to 
recover  possession  and  may  admit   the   adoptions    while  denying 
their  efficacy   to   pass  title.^     After  adverting  to  those  cases  their 
Lordships    of    the    Privy    Council    expressed  their  conclusion  as 
follows  at  page  94  :-^"  It  thus  appears  that  the  expression '  set  aside 
an  adoption'  is  and  has  been  for  many  years  applied  in  the  ordinary 
language  of  Indian  lawyers  to  proceedings  which  bring  the  validity 


I,    L,  E.,  13  I.  A.  84 ;  13  C.  308         3.  L.  R.,  18  I.  A.  84  ;  13  C.  308. 
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of  an  alleged  adoption  under  question,  and   applied  quite  indis-  ftatnamaaiM^ 

V, 

criminately  to  suits  for  possession  of  land  and  to  suits  of  a  declara**    AkttMkd«m^ 
tory  nature.     It  is  worth  observing  that  in   the  Limitation  Act  of       ™  ' 
1877,  which  superseded  the  Act  now  under  discussion,  the  language    Bhs^yam 
is  changed.     Art.  118  of  the  Act  of  1877,  which  corresponds  to 
Art.    129    of    the    Act  of  1871,  so  far  as  regards  setting  aside 
adoptions,  speaks  of  a  suit  '  to  obtain  a  declaration  that  an  allied 
adoption  is  invalid    or    never    in    fact    took  place,'  and  assigns  a 
different    starting    point    to    the    time    that  is  to  run  against  it. 
Whether  the  alteration  of  language  denote  a  change  of  policy,  or 
how  much  change  of  law   it    effects,  are  questions  not  now  before 
their  Lordships.     Nor  do  they  think    that  any  guidance    in    the 
construction  of   the  earlier  Act  is  to  be  gained  from  the  later  one, 
except  that  we  may  fairly  infer  that  the  Legislature  considered  the 
expression  '  suit  to  set  aside  an  adoption/  to  be  one  of  a  loose  kind^ 
and  that  more  precision  was  desirable.'^ 

"  If  then  the  expression  is  not  such  as  to  denote  solely,  or  even 
to  denote  accurately,  a  suit  confined  to  a  declaration  that  an 
alleged  adoption  is  invalid  in  law  oi  never  took  place  in  fact,  is 
there  anything  in  the  scope  or  structure  of  the  Act  to  prevent  us 
from  giving  to  it  the  ordinary  sense  in  which  it  is  used,  though  it 
may  be  loosely,  by  professional  men  ?  The  plaintiff's  counsel  were 
asked,  but  were  not  able,  to  suggest  any  principle  on  which  suits 
involving  the  issue  of  adoption  or  no  adoption  must,  if  of  a  merely 
declaratory  nature,  be  brought  within  twelve  years  from  the 
adoption,  while  yet  the  very  same  issue  is  left  open  for  twelve 
years  after  the  death  of  the  adopting  widow,  it  may  be  fifty  years 
more,  if  only  it  in  mixed  up  with  a  suit  for  possession  of  the  same 
property.  It  seems  to  their  Lordships  that  the  more  rational  and 
probable  principle  to  ascribe  to  an  Act  whose  language  admits  of  it,, 
is  the  principle  of  allowing  only  a  moderate  time  within  which  such 
delicate  and  intricate  questions  as  those  involved  in  adoptions 
shall  be  brought  into  dispute,  so  that  it  shall  strike  alike  at  all 
suits  in  which  the  plaintiff  cannot  possibly  succeed  without  dis- 
placing an  apparent  adoption  by  virtue  of  which  the  defendant  is 
in  possession.^' 

'     B>om  the  above  extract  it  is  abundantly  clear  that  their  Lord- 
ships, of    the   Privy    Council    guarded   themselves  at  every  step 
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L  against  ezpressing  any  opinion  as  to   the  effect  of   the  change 
iU«Adam-  introduced  in  the  Indian  Limitation  Act  of  1877^  and  they  observe 


that  the  later  act  cannot  be  any  guidance  in  the  construction  of  the 
B^^yam  earlier  Act,  and  their  observations  as  to  the  principle  on  which 
Art.  129  is  founded  *  of  allowing  only  a  moderate  time  within 
which  such  delicate  and  intricate  questions  as  those  involved  in 
adoptions  shall  be  brought  into  dispute'  are  expressly  based  upon 
the  expression  '  suit  to  set  aside  adoption'  which  they  say  '  is 
not  Such  as  to  denote  solely  or  even  to  denote  accurately  a  suit 
confined  to  a  declaration  that  an  alleged  adoption  is  invalid  in  law 
or  never  took  place  in  f act*  and  they  observe  that  there  is  nothing 
in  the  scope  of  structure  of  the  Act  to  prevent  them  from  giving  to 
the  expression  the  ordinary  sense  in  which  it  is  used;  though  it  may 
be  loosely,  by  professional  men.  Lord  Robhouse  who  delivered  the 
judgment  of  the  Committee  in  the  above  case,  expounded  the  same 
as  follows  in  the  case  of  Malliharjun  v.  Narhari^  : "  In  the  case  of 
Jagadamha  Chowdhrani  v.  Dakhina  Mohun  Boy^  the  plaintiffs  were 
reversionary  heirs  of  a  deceased  Hindu  subject  to  the  interest  of 
his  widows.  They  brought  suits  not  long  after  the  surviving  wi- 
dow's death  to  recover  the  estate.  But  adoptions  had  been  made  in 
1853  and  1856,  either  of  which,  if  valid,  would  displace  the  plain- 
tiffs. The  law  of  limitation  applicable  to  the  case  (the  Act  of  187  i) 
provided  that  a  suit  to  set  aside  an  adoption  must  be  brought 
within  twelve  years  after  the  date  of  adoption.  The  plaintiffs  sued, 
not  to  set  aside  the  adoptions,  but  to  recover  the  estate ;  and  they 
argued  that  their  title  was  good  until  an  adoption  was  set  up ;  that 
those  who  set  it  up  must  prove  its  validity,  which  accordingly 
might  be  controverted  by  the  plaintiffs.  There  was  diflSculty  in 
the  case  because  the  expression  '  set  aside  an  adoption'  is  inaccu- 
rate ;  an  adoption  cannot  be  set  aside,  though  its  validity  may  be 
impeached;  and  in  fact  the  language  was  altered  in  1877  before 
the  appeal  was  heard.  This  Board  found,  however^  that  the 
expression  had  been  frequently  used  in  legal  documents  and  was 
known  to  Indian  lawyers  as  a  short  way  of  denoting  any  process  in 
which  the  fact  or  the  validity  of  an  adoption  was  disputed.  On 
that  ground  they  held  that  the  Legislature  must  have  intended  to 
place  the  specified  limit  on  suits  for  these  purposes.  Then  the 
suit  being  rightly  described  as  one  to  set  aside  an  adoption,  attracted 

1.    I.  L.  B.,  25  B.  887.  2.    L.  B.,  13  I.  A.  84, :  18  G.  806. 
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the  oonseqaence   that  the   time  for  suing  ran   from  the  date  of  Batnamssari 
the  adoptions,  and  that  the  suits  of  1873  and  1874  were  barred/'   Akiiajadam- 
It  will  be  noted  that  Lord  Hobhouse  specially  refers  to  the  ruling        ^J^    ' 
in  the  case  reported  in  13  Indian  Appeals  as  one  under  the  Act  of  Bhaahyam 
1871  and  he  explains  that  the  ratio  dfcidendi  of  the  decision  in     *y*"8^»   • 
that  case  was  that  the  Judicial  Committee  found  that  the  expres- 
tion  '  set  aside  an  adoption '  '^  had  been  frequently  used  in  legal 
documents  and  was  known  to  Indian  lawyers  as  a  short  way  of 
denoting  any  process  in  which  the  fact  or  validity  of  an  adoption 
was  disputed  "  and  that  '^on  that  ground  they  held  that  the  Legis- 
lature must  have  intended  to  place  the  specified  limit  on  suits  for 
these  purposes  *'  and  he  concludes  by  saying  "  then  the  suit  being 
rightly  described  as  one  to  set  aside  an  adoption  attracted  the 
consequence  that  the  time  for  suing  ran  from  the  date  of  the  adop- 
tion and  that  the  suits  of  1873  and  1874   were   barred/'     (The 
italics  are  mine).     It  seems  to  me  perfectly  clear  from  the  above 
explanation  of  the  ruling  in  the  case  of  Jagadamba  Chowdhrani  v. 
Dakhina  Mohun  Boy^  that  that  ruling  is  the  result  of  the  suit  being 
described  in  Art.  129  as  one    to   set  aside  an  adoption  and  of  the 
technical  meaning  which  that  expression  has  in  Indian  legal  phra- 
seology and  that  it  cannot  apply  to  the  corresponding  Articles  118 
and  119  in  the  Act  of  1877,  in  both  of  which  Articles  the  expres- 
sion 'set  aside'  and  'establish'  were  eliminated  and  the  suits  des- 
cribed as  declaratory  suits.     The  decision  of  the  Privy  Council  in 
Malkarjun  v.  Na/rhari*  was  given  in  the  latter  part  of  1900  and  it 
was  subsequent  to  the  decision  of  this  Court  in  Parvathi  Ammal  v. 
Saminatha  GurukkaP  and  also  to  the  Pull  Bench  decision  of  the 
Bombay  High  Court  in  Shrinivas  v.  Ranmant*  which  followed  the 
decision  of  this  Court  in  Parvathi  Ammal  v.  Saminatha  GurukkaL^ 
In  both  these  cases  reliance  is  placed  upon  the  Privy  Council  cases 
of  Moheah  Narain  Munshi  v.  Taruck  Nath  Moitra^  and  Lachman 
Lai  Choicdhri  v.  Kanhaya  Lai  Mowar^  which  were  intermediate 
between    Jagadamba   Ghowdhrani   v.  Dakhina   Mohun   Roy^   and 
Malkarjun  v.  Narhari^, 

In  Mohesh  v.  Taruck^  it  was  held  that  though  the  suit  was 
brought  in  1885,  yet  according  to  Section  2  of  that  Act  and  the 


1.    L.  E.,  13  1.  A.  84;  13  C.  308. 

2.    I.  L.  R.,  26  B.  387. 

3.    T.  L.  R.,  20  M.  4'J. 

4.    I.  L.  B.,  24  6.  260. 

6.    I.L.E.,20C.487. 

6.     I.  L.  R.,  22  C.  609. 

Digitized  by 


Google 


40  THE   MADBAS    LAW   JODBNAL  RBP0BT8.  [jOh.  IXU. 

Rfttnamasari  ruling  of  the  Privy  Council  in  Appasami  Odayar  v.  Subramania 
Akilandam-  Odayar^  the  question  of  the  validity  of  the  defendant's  adoption 
*  mal.  therein  was  governed  by  Art.  129  of  Act  IX  of  1871,  inasmuch  as  the 
BhaRhyam  period  of  12  years  after  the  defendant's  adoption  expired  in  1863, 
Aiyangar,  J.  ^^^^  before  the  Act  XV  of  1877  came  into  operation.  Following, 
•  therefore,  the  ruling  in  Jagadamba  Chowdhrani  v.  Dakhina  Mohun 
Roy^  it  was  held  that  the  suit  was  one  to  set  aside  an  adoption 
within  the  meaning  of  Art.  129  of  Act  IX  of  1871  and  that  the 
suit  was  therefore  barred  by  limitation.  Lord  Shand,  in  delivering 
the  judgment  of  the  Committee  in  that  case,  after  alluding  to  the 
suggestion  made  on  behalf  of  the  appellant  that  the  Act  of  1871 
having  been  superseded  by  the  Act  of  1877,  the  question  of  limi- 
tation should  be  determined  with  reference  to  the  provisions  of  the 
later  statute,  which  argument  was  eventually  overruled,  observed 
as  follows  : — "It  seems  to  be  more  than  doubtful  whether  if  these 
('  to  obtain  a  declaration  that  an  alleged  adoption  is  invalid  or 
never  in  fact  took  place')  were  the  words  of  the  statute  applicable 
to  the  case  the  plaintiff  would  thereby  take  any  advantage."  Both 
in  Jagnnnath  Prasad  Gupta  v.  Bunjit  Singh^  and  in  Ramcheudra 
Mukerji  v.  Runjit  Singh*  the  meaning  of  the  above  passage  in  the 
judgment  of  the  Privy  Council  was  considered  and  explained  as 
follows  :— *'  What  their  Lordships  considered  to  be  more  than  doubt- 
ful, even  if  the  language  of  the  old  law  (Art.  129  of  Act  IX  of  1871) 
were  the  same  as  that  of  the  present  law  (Art.  118  of  Act  XV  of 
1877),  was  not  whether  that  would  make  any  change  in  the  law,  but 
whether  the  plaintiff  would  take  any  advantage,  that  is,  whether  the 
plaintiff  in  the  case  before  their  Lordships  would  succeed  under  the 
circumstances  of  the  case.  That  this  is  the  meaning  of  the  above 
passage  appears  to  us  to  be  clear  not  only  from  the  language  used, 
but  also  from  the  fact  that  the  High  Court  held  that  the  tuit  was 
barred  by  adverse  possession  and  their  Lordships  in  an  earlier  part 
of  the  judgment  say  that  they  decide  the  question  upon  the  construc- 
tion of  Art.  129  of  Act  IX  of  1871,  without  expressing  any  dissent 
from  the  view  of  the  High  Court,  that  the  suit  was  barred  by 
adverse  possession."  It  is  possible  that  this  may  be  the  right 
interpretation,  but  I  am  by  no  means  convinced  of  it  and  I  prefer 
to  construe  it  as  it  has  been  construed  both  by  this  Court  and  by 

1.    I.  L.  R.,  12  M.  26.  2.     I.  L.  R.,  13  C.  308. 
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the  Bombay  High   Court,  viz.,  that  in  the  opinion  of  the  Judicial  Eatnamasari 

Gommitttee,  whose  judgment  was  delivered  by  Lord  Shand,  it  was  Akilaildam- 

more  than  doubtful  whether,  if  the  language  of   Art.    129    of   Act        ™^  ' 

IX  of  1871  had  been  the  same  as  that  of  the  Act  of   1877,  the   Bhashyam 

Aiyangar,  J. 
result  would  have  been  different,  that  is,  whether  the  plaintiff's 

suit  would  not  have  been  barred   by  limitation.     Assuming  this  to 

be  the  correct  interpretation  of  the  passage,  what  does  this  amount 

to?    It  amounts  only  to  the  expression  of  a  doubt,  and  no  more 

than  a  strong  doubt,    as    to  whether    Art.   118  may  not  apply  to 

a  suit  which  is  not  merely  one  for  declaration  of  the  invalidity  of 

the  defendant's  adoption.     The  expression  of  such  doubt  cannot  be 

r^rded  as  carrying  the  weight  even  of  an  Obiter  dictum  which 

mast  at  least  be  the  expression  of  an  opinion  ''by  the  way." 

The  next  case  ILachman  Lai  Chowdri  v.  Kanhaya  Lai  Mowar^ 
is  one  which  was  carried  in  appeal  to  the  Privy  Council  and  in  which 
the  counsel  for  the  appellant  (defendant  who  claimed  by  virtue  of  an 
adoption  made  by  a  widow)  on  the  assumption  that  Art.  118  of  Act 
XV  of  1877  was  applicable  to  the  suit  notwithstanding  that  it  was 
not  a  mere  declaratory  suit,  argued  that  the  suit  was  barred  by 
limitation  under  that  Article  and  that  the  widow  must  be  understood 
to  have  purported  to  adopt  the  defendant  as  son  to  her  husband  and 
not  simply  to  herself  as  held  by  the  High  Court.  Counsel  for  the 
respondent  was  not  called  upon  and  Lord  Shand,  in  delivering 
the  judgment  of  the  Committee,  held  that,  if  the  adoption  of  the 
defendant  was  really  made  by  the  widow  as  a  son  to  herself  and 
not  to  her  husband,  which  the  High  Court  has  held  to  be  the  true 
construction  of  the  deed  of  adoption  produced,  the  plea  of  limita- 
tion could  have  no  application  in  this  suit  which  related  entirely 
to  the  husband's  estate.  His  Lordship  then  added  that,  in  the 
opinion  of  their  Lordships,  there  was  another  ground  in  respect  of 
which  also  the  defence  clearly  failed,  viz.,  that  it  has  not  been 
proved  that  the  alleged  adoption  did  become  known  to  tlie 
respondent  (plarntiff)  till  the  death  of  the  widow  which  occurred 
within  2  years  of  the  institution  of  the  suit.  If  the  adoption 
was  not  to  the  husband,  and  the  question  involved  in  the  suit  was 
the  right  to  inherit  the  husband's  estate,  neither  Art.  129  of 
IX  of  1871   nor   Art.    118  of   Act  XV  of   1877  would  apply  to 

1.    I.  L.  R.,  22  C.  609. 
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Ratnamasttri  such  a  suit.     That,  therefore, V^s  a  complete  answer  to  the  argu- 

Akilandam-   ment  urged  by  the  appellant's  Counsel  and  on  the  assumption  on 

°^^  '         which  he  argued    the   case,    viz.,  that  Art.  1 1 8  was  applicable  to 

Bhashynm    ^]jq  case,  and  he  could  therefore  rely  on  it  in  defence  of  the  suit: 
Aiyangar,J.  . 

their  Lordships  made  another  complete  answer  to  his  argument, 

viz.,  that  it  was  not  proved  that  the  plaintiff  had  knowledge  of 
the  adoption  more  than  6  years  before  date  of  the  institution  of 
the  suit.  No  question  at  all  was  raised  or  considered  as  to  whether 
Art.  ]  18  would  apply  to  a  case  which  was  not  merely  one  for 
declaration.  And  the  Cc»unsel  for  the  respondent,  in  whose 
interest  it  would  have  been  to  raise  the  contention  that  Article  118 
would  govern  only  suits  for  a  mere  declaration,  was  not  called 
upon,  for  the  obvious  reason  that  even  on  the  assumption  on  which 
the  appellant  rested  his  case,  viz.,  that  Art.  118  was  applicable 
to  the  case,  the  appeal  failed  on  the  two  grounds  already  men- 
tioned. I  may  also  note  here  that  it  is  distinctly  stated  in  the 
judgment  of  the  Privy  Council  at  page  614  that  the  adoption  was 
alleged  to  have  been  made  by  the  widow  two  years  after  the 
death  in  1846  of  her  husband.  If  this  were  so  the  law  of  limita- 
tion applicable  to  the  alleged  adoption  even  if  it  had  been  made 
to  the  husband,  which  it  was  not,  would  be  Art.  129  of  Act  IX 
of  1871.  Under  all  these  circumstances  it  is  impossible  to  regard 
the  judgment  of  the  Privy  Council  in  this  case  as  a  decision  that 
Art.  118  would  be  applicable  even  if  the  suit  was  not  one  for 
mere  declaration  but  one  for  recovery  of  possession  of  immoveable 
property  from  one  claiming  to  be  in  possession  as  adopted  son  and 
I  venture  to  state  that  it  cannot  be  regarded  even  as  a  dictum.  The 
pronouncement  of  the  Judicial  Committee  on  a  question  of  law 
which  was  argued  and  considered,  though  such  pronouncement  may 
not  have  been  necessary  to  the  decision  of  the  case,  is  of  course 
entitled  to  the  highest  weight,  and  so  far  as  this  Court  is  concerned 
will  stand  nearly  on  the  same .  footing  as  an  authoritative  ruling* 
In  Parvathi  Ammal  v.  Saminatha  GurukaV  Shephard  J.  did  not 
rely  upon  this  judgment  of  the  Privy  Council  either  as  a  decision  or 
dictum  in  support  of  his  conclusion,  for  he  refers  to  it  afe  a  later  case 
in  which  "  it  appears  to  have  been  assumed  that  notwithstanding 
the  change  a  plaintiff  suing  for  possession  must  bring  his  suit  within 


1.    I.  L.  E.,  20  M.  40. 


Digitized  by 


Google 


i»ABT  ll.^  THB  XADkAS  LAW  JOtlBKAi  BIPOBtS.  4^ 

6  years  of  his  knowledge  of  the  defendant's  adoption/'    In   the  Ratoamwiaifi 
Bombay  Full  Bench  case,  however,  Jenkins,  0.  J.,  strongly  relies  Akilandam- 

upon  the  decision  of  the  Privy  Council  in  this  case  and  says  that        

"  the  judgment  does  not  profess  to  proceed  on  an  assumption  made  ^y^^^. 
merely  for  the  purpose  of  the  decision  and  I  think  it  must  be  left  for 
their  Lordships  alone  to  distinguish  the  case  on  the  ground  that  has 
been  suggested  at  the  bar  if  it  be  necessary.  It  certainly  does  not 
appear  to  me  to  be  paying  due  respect  to  their  Lordships'  considered 
judgment,  for  such  it  was,  to  say  that  they  either  overlooked  a  point 
which  must  have  been  brought  to  their  notice  or  that  without  so 
expressing  themselves  they  decided  on  an  Article  of  the  Limitatioi\ 
Act  which  had  no  application".  With  all  deference  I  am  compelled 
to  express  my  dissent  from  this  view.    If  the  judgment  of  their 
Lordships  in  the  case  had  been  that  the  zuiiwas  hatred  under  Art. 
118,  it  would  then  certainly  be  a  decision  on  the  point ;  and  it  would 
not  be  paying  due  respect  to  their  Lordships'  judgment  to  say  that 
they  either  overlooked  a  point  which  ought  to  have  been,  but  was 
not,  brought  to  their  notice  by  the  respondent's  Counsel  or  that 
without  so  expressing  themselves  they  decided  that  the  suit  was 
barred  by  an  Art.  of  the  Limitation  Act  which  Article  had  no  appli- 
cation to  the  case  and  that  therefore  it  is  not  a  binding  authority* 
It  is  a  matter  of  almost  daily  experience  in  courts  of  appeal  that 
when  the  arguments  of  the  appellant's  Counsel  fail  even  on  the 
assumption  on  which  he  bases  his  arguments,  the  appeal  is  dismissed 
without  the  respondent's  Counsel  being  called  upon  and  without 
considering   or   deciding   whether  the  assumption  on  which  the 
appellant's  Counsel  has  proceeded  is  well-founded  in  law  or  not. 
As  pointed  out  already  by  me,  the  slender  inferences  which  may  be 
drawn  in  support  of  the  decision  of  this  Court  in  Parvathi  Ammal 
v.  Saminatha  OuruJcal^  and  of  the  Bombay  High  Court  in  Shrini- 
vcLsy.  Hanmant^  from  certain  passages  detached  from  their  context 
in  the  three  judgments  of  the  Privy  Council  above  referred  to  and 
a  casual  remark  by  way  of  illustration,  made  in  the  judgment  of 
the  Privy  Council  in  Sri  Balasu  Qurulingaewami  v.  Bamalakeh' 
fnamma^  as  to  the  six  years'  rule  of  limitation   enacted  by  the 
Legislature  in  regard  to  adoption,  are  sufficiently  repelled  by  the 
explanation  given  in  the  latest  Privy  Council  decision  in  Malkarjun 
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Hatnamasari  v-  Narhari^  of  the  ruling  in  the  leading  case  of  Jagadamba  Choao' 
Akiiaiidam-  dhrani  V.  Dakhina  Mohun  Boy^ .  Both  the  Calcutta  High  Court  and 
]J^        the  Allahabad  High  Court  have,  after  a  consideration  of  the  three 
Bhaahyam!  decisions  of  the  Privy  Council  above  referred  to,  come  to  the  conclu- 
*      sion  that  the  ruling  of  the  Privy  Council  in  Jagadamba  Chmjodhrani 
V.  Dakhina  Mohun  Roy^  is  applicable  only  to  a  case  in  which 
the  question  of  adoption  is  governed  by  Article    729  of  Act  IX 
of  1871  and  that  neither  that  decision  nor  the  decision  in  either 
of  the  two  subsequent  cases  is  an  authority  that  Articles    118    and 
119  govern    a    suit  for    the  recovery  of  possession  of  immoveable 
property  when  the  title  to  such  possession  involves  the  determina- 
tion of  the  invalidity  of   an  adoption  relied  upon  by  the  defendant 
or  the  validity  of  an  adoption  relied  upon  by  the  plaintiff  and  they 
have  dissented  from  the  decision  of  this  Court  in  Parvathi  Ammal 
V.  Saminatha  Gurukal^  and  the  decision  of  the  Bombay  High 
Court  in  tihrinivas  v.  Uanmant*. 

I  shall  now  proceed  to  consider  the  question  with  reference  to 
the  provisions  of  the  three  Limitation  Acts,  viz.,  Act  XIV  of  1859, 
IX  of  1871,  and  XV  of  1877,  and  the  provisions  of  the  Specific 
Belief  Act,  1877,  which  have  a  most  important  bearing  upon  the 
construction  of  Arts.  118  and  119  of  Act  XV  of  1877.  Under 
Act  XIV  of  1859  declaratory  suits  in  respect  of  adoption  were 
governed  by  CI.  16  of  Section  I  which  prescribed  a  limitation 
of  six  years,  to  commence  with  the  time  when  the  cause  of  action 
arose,  to  all  suits  not  specially  provided  for  and  it  was  held  that 
the  period  of  six  years  ran  from  the  date  of  adoption  [Mrino  Moyee 
Debia  v.  Bhoobun  Moyee  Debia^ ;  and  it  was  undoubted  under  that 
Act  that  suits  for  the  recovery  of  immoveable  property  were 
governed  by  the  12  years'  period  of  limitation  prescribed  by  Clause 
12  of  Section  I,  notwithstanding  that  such  suits  involved  the  vali- 
dity of  an  adoption  relied  upon  by  the  plaintiff  or  the  invalidity 
of  an  adoption  reUed  upon  by  the  defendant  [l^reenath  Oangooley 
V.  Mohesh  Chunder  Roy'.  This  Act  was  superseded  by  Act  IX 
of  1871  which  provided  in  Schedule  II  various  periods  of  limita- 
tion ranging  from  30  days  to  60  years  for  different  classes  of  suits 
described  respectively  in  150  Articles.     The  first  column  of  the 
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schedtile  describes  the  nature  of  the   suit,  the    second    column  Batnamasari 

V. 

specifies  the  period  of  limitation  and  the  third  column  the  time   Akilandam- 

when such  period  begins  to  run.    The  phrase  "to  set  aside'*  was        ^!ll 

fully  used  in  describing  several  classes  of  suits^  for  example,  in  ^^^^shyam 

Arts.  14,  15,  16,  92,  96,  125  and   129.    The  same  expression  '*to 

set  aside"  is  used  in  several  Articles  prescribing  a  period  of  limita* 

tion    under    the  head  of  ^applications/    A  reference   to    those 

Articles  will  clearly  show  that,  in  most  of  those  cases  at  any  rate, 

the  suits  would  comprise  not  only  suits  for  a  mere  declaration  of 

the  validity  or  the  invalidity  of  certain  sales,  orders,  decisions,  acts 

or   instruments,   but  also  suits  for  the  recovery  of  immoveable 

property  in  which  the  validity  or   otherwise   of  a  sale,  order, 

decision,  act  or  instrument   may  be  involved.    There  were  also 

certain  Articles  in  that  very  Act  describing  certain  suits  as  suits  to 

obtain  a  declaration  (see  for  example  Arts.  93  and  146).     Article 

118  prescribed  a  period  of  six  years  for  suits  not  otherwise  provided 

for.     In  certain  Articles  the  suits  therein  referred  to  are  described 

as  suits  to  void  or  contest  something,  apparently  in  the  same  sense 

as  the   expression  'set   aside.'      The  Article  which   had   to   be 

construed  by  the  Privy  Council  in  the  leading  case  of  Jagadamba 

Ghowdhrani  v.  Dakhina  Mohun  Boy^  was  Article  129  and  there 

was  certainly  no  reason  why   the  expression  'set  aside'  in  that 

Article  should  be  construed  in  a  sense  different  from  that  in  which 

it  was  used  in  most  of  the  other  Articles  in  the  same  schedule,  a 

sense  in  which  the  expression  has  been  for  many  years  used  in 

the  ordinary  language   of  Indian   lawyers,  as   appeared  from  the 

various  reported  cases  referred  to  by  the  Privy  Council.     Whether 

the  provision  made  in  Art.  129  in  regard  to  suits  involving  the 

question  of  adoption  was  scientific   or  not,   the  prescribing  of  12 

years  as  the  period  of  limitation   leads   strongly  to  the  inference 

that  it  was  the  intention  of  the  Legislature  that  Art.  129  should 

apply  also  to  suits   for  the  recovery   of  immoveable  property,   in 

which  suits  the  question  of  adoption  was  involved.     If  Article  129 

had  been  intended  to  govern  suits  for  mere  declaration  in  respect 

of  adoption,  it  is  extremely  unlikely  that  the  period  of  six  years 

which  was  applicable  thereto   under  the  Act  of  1859  would  have 

been  changed  and  assimilated  to  the  period  of  twelve  years,  which 

both  under  the   Act  of  1859  and   the  Act  of  1871  is  the  general 
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BatnamaBari  period  of  limitation  for  suits  for  the  recovery  of  immoveable 
Akiiandam-  property.  When  the  Act  of  1871  was  superseded  by  the  Act  XV 
™^'  of  1877  the  phrase  *  set  aside'  was  retained  in  all  the  Articles 
Bhashyam  corresponding  to  the  above  Arts,  in  the  Act  of  1871,  except  in 
Art.  118  corresponding  to  Art.  129  of  the  Act  of  1871. 
Article  44  was  also  added  providing  three  years  as  the  period  of 
limitation  for  a  suit  by  a  ward  who  has  attained  majority  '^  to  set 
aside"  a  sale  by  his  guardian,  such  period  to  be  reckoned  from  the 
time  of  the  ward's  attaining  majority.  It  was  held  by  the  Privy 
Council  in  Malkarjun  v.  Narahari^,  differing  from  the  decision  of 
the  Bombay  High  Court  in  Baghvant  Govind  v.  Kondi^  that  this 
Article  in  which  the  expression  ^  set  aside'  is  used  would  apply  to 
a  suit  for  redemption  for  which  the  period  of  limitation  is  sixty 
years,  when  such  suit  was  brought  more  than  three  years  after  the 
plaintiff  had  attained  majority  and  the  mortgagee  resisted  the 
claim  for  redemption  by  relying  upon  a  sale  of  the  equity  of  redemp- 
tion made  by  the  ward's  mother  and  guardian  during  his  minority. 
Shortly  before  Act  XV  of  1877  was  passed  on  the  19th  of  July 
1877,  the  Specific  Relief  Act  had  been  passed  into  law  on  the  7th 
February  1877  and  the  law  as  to  declaratory  decrees  was  laid  down 
by  Section  42  of  that  Act  with  a  number  of  illustrations  appended 
thereto.  The  illustrntion  (/)  relating  to  adoption  runs  as  follows : — 

"  A  Hindu  widow  in  possession  of  property  adopts  a  son  to 
her  deceased  husband.  The  person  presumptively  entitled  to 
possession  of  the  property  on  her  death  without  a  son  may  in  a 
suit  against  the  adopted  son  obtain  a  declaration  that  the  adoption 
was  invalid." 

Article  129  of  the  Act  of  1871  was  split  into  two  Articles  118 
and  119  in  the  new  Act  and  expressions  '  establish'  and  '  set  aside' 
were  dropped,  notwithstanding  that  such  expressions  were  retained 
in  other  Articles  and  the  period  of  limitation  was  cut  down  from' 
12  to  6  years  and  the  starting  point  was  also  altered  from  the  date 
of  adoption  to  the  date  of  plaintiff's  knowledge  of  the  alleged 
adoption  or  the  date  of  interference  with  the  rights  of  the  adopted 
son.  Article  118  embraced  two  classes  of  suits,  viz.,  suits  to 
obtain  a  declaration  that  an  alleged  adoption  is  invalid  and  suits  to 
obtain  a  declaration  that  an  alleged  adoption  never  in  faot  took 
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place.    Article  129  of  the  old  Act  could  not  apply  to  the  latter  Batnamaiari 
class  of  suits,  for  the  expression  'set  aside'  cannot  apply  to  a  case  Airiiandam- 
in  which  there  was  in  fact  no  adoption  at  all  and  therefore  there        ""^'- 
was  nothing  to  set  aside.     Such  suits  therefore  even  under  the    Bhashyam 
Act  of  1871  would  have  been  governed  by  the  six  years  rule  pres-     '^*'*^*''*  • 
cribed  for  suits  not  otherwise  provided  for  by  Art.  118  corres- 
ponding to  Art.  120  of  the  Act  of  1877.    Art  119  of  the  Act 
of  1877    corresponds  to  the  1st   part  of  Art  129   of   the  Act, 
1871,  t.   6.,  a  suit  to  establish  an  adoption.     Unlike  Art.  118, 
Art.  1 19  does  not  separately  provide  for  a  suit  to  obtain  a  decla- 
ration that  an  alleged  adoption  in  fact  took  place,  for  the  simple  rea- 
son that  the  mere  factum  of  adoption  will  not  entitle  one  to  a  legal 
character  unless  the  adoption  is  also  valid.     A  plaintiff,  therefore, 
will  have  to  sue  for  a  declaration  that  his  adoption  is  valid  whether 
the /acium  itself  is  denied  or  Hlq  factum  is  admitted  but  the  vali- 
dity is  challenged.   Taking  into  consideration  that  the  expressions 
'establish*  and  '  set  aside'  were  dropped  in  Articles  118  and  119 
and  that  the  language  descriptive  of  the  two  classes  of  suits  is 
identical  with  the  language  of  Section  42  of  the  Specific  Relief  Act 
and  illustration  (/)  thereto  and  that  the  period  of  12  years  was 
reduced  to  six  years  which  was  the  period  generally  applicable  to 
suits  for  mere  declaration  under  Act  XIV  of  1859  and  was  the 
period  applied   to   suits  for  declaration  in  respect  of  adoption 
under  that  Act  (Mrino  Moyee   Debia  v.  Bhoobun  Moyee  Debia^) 
it  is  impossible    to  resist  the  oonclasion   that  the    Legislature 
deliberately   departed  from  the  policy  of  Art.  129  of  the  Act   of 
1871  and   confined  the   operation  of  Art.  118  and  119  of   the  new 
Act   to  mere  declaratory   suits    as  defined    in  S.     42   of    the 
Specific  Relief  Act.     It  is  most  unlikely  that  the  change  of  policy 
was  only  to  reduce  to  six  years  the  period  of  12  years  provided  by 
the  Act  of  1871  (Art.    129)  and  to  fix  a  different  starting  point. 
likParvathi  Ammal  v.  Saminatha  Ouruhhal^  Shephard,  J.  advert- 
ing to  this  point   observes  that  ''there  was  no   need   for   the 
abbreviation  of  the  period  or  indeed  for  the  retention  of  any 
special  article  if  it  was  intended  only  to  apply  to  cases  in  which 
the  plaintiffs  seek  for  a  mere  declaration  and  nothing  more.^'    If 
Arts.  118  and  119  had  not  been  enacted  in  the  Act  of  1877  the 
ranlt  would  have  been  that  the  general  Article  120  prescribing  a 
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Botoamasari  period  of  SIX  years  from  the  date   of  the  cause   of  action  wouH 


Akilandam-   govern  such  suits  and  the  period  of  six  years  would  reckon  from 
'       the  date  of  adoption  as  was  held  to  be  the  case  under  the  Act  of 

m'^^Tj  ^^^^  *^*  "^*  *^^^  ^^^  ^*^  ^^  *^®  plaintiff's  knowledge  of  the 
alleged  adoption  or  from  ihe  date  of  interference  with  plain- 
tiff's rights  as  adopted  son^  as  provided  in  the  third  colnmn 
of  Arts.  118  and  119.  The  retention  of  Articles  118  and 
119  was  therefore  necessary  in  view  of  the  provision  made  in 
the  third  column  thereof  as  to  the  time  from  which  the  period 
of  six  years  was  to  run.  On  the  hypothesis  that  Art.  118 
and  119  relate  to  mere  declaratory  suits  and  that  a  plaintiff 
wishing  to  avail  himself  of  the  extraordinary  and  equitable  relief 
to  bp  obtained  in  such  suits  should  be  vigilant^  the  curtailment 
of  the  period  of  limitation  from  twelve  to  six  years  becomes  per- 
fectly intelligible  and  the  provision  made  in  the  third  column  that 
the  period  of  six  years  is  to  be  reckoned  from  the  date  of 
knowledge  or  interference  strongly  supports  the  conclusion  that  the 
suits  to  which  the  Arts,  relate  are  declaratory  suits  of  the 
character  defined  in  Section  42  of  the  Specific  Relief  Act.  This  con- 
clusion derives  further  support  from  the  general  scheme  of  the 
2nd  Schedule  to  the  Limitation  Act.  I  shall  for  example  refer  to 
Articles  92,  93,  128,  129  and  131  of  the  2nd  Schedule.  After 
providing  a  period  of  limitation  in  Art.  91  for  a  suit  to  set  aside 
an  instrument  not  otherwise  provided  for — an  Article  which  has 
given  rise  to  numerous  conflicting  decisions  as  to  the  class  of  suits 
for  the  recovery  of  immoveable  property  to  which  it  is  applicable 
{JanJci  Kunwar  v.  Ajit  S%ngh^)  Articles  92  and  93  prescribe  a  period 
of  limitation  of  3  years  for  a  suit  to  obtain  a  deolaration  that  a 
certain  instrument  issued,  registered  or  attempted  to  be  enforced 
against  the  plaintiff  is  a  forgery.  As  in  the  case  of  Articles  118 
and  119,  the  period  of  limitation  is  to  be  reckoned  from  the  date  of 
the  plaintiff's  knowledge  or  from  the  date  of  the  attempt  to  enforce 
the  instrument.  Can  it  be  contended  that  a  suit  brought  for 
redemption  or  recovery  of  immoveable  property  or  for  the  recovery 
of  a  debt  within  the  period  of  limitation  prescribed  for  such  suits 
would  be  governed  by  Articles  92  and  93  and  barred  thereunder,  if 
the  defendant  resists  the  suit  by  relying  upon  a  forged  instrument 
of    conveyance    or  a  receipt  and   proves  that  the  plaintiff  had 
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knowledge  of  its  issue  or  registration  more  than  3  years  before  the  Ratnamasari 
date  of  the  suit  ?     If  the  interpretation  placed  by  this  Court   and  Akilandam- 
by  the  High  Court  of  Bombay  on  Articles  1 1 8  and  119  be  sound,  the        |^ 
above  contention  as  to  Articles  92  and  93  ought  also  to  prevail.  Bhaahyam 

Aiyangar  J. 

Art.  129  of  Act  XV*  of  1877  provides  a  period  of  12  years 
to  be  reckoned  from  the  time  when  the  right  is  denied,  to  obtain  a 
declaration  of  one's  right  to  maintenance.  If  such  suit  were  not  a 
mere  declaratory  one  how  are  we  to  account  for  Art.  128  which 
prescribes  a  period  of  12  years  for  a  suit  for  recovery  of  arrears  of 
maintenance.  Reading  Arts.  128  and  129  together,  it  is  obvious 
that  though  the  right  to  maintenance  may  have  been  denied  long 
before  12  years  of  the  date  of  suit,  the  suit  for  recovery  of  arrears 
of  maintenance  for  12  years  preceding  the  suit  can  be  maintained. 
Art.  131,  however,  which  provides  a  period  of  12  years  in  res- 
pect of  a  periodically  recurring  right  does  not  relate  to  a  mere 
declaratory  suit  and  the  expression  used  in  that  Article  is  not 
"  for  a  declaration",  but  "  to  establish,' — which  latter  expression 
also  occurs  in  Art.  11  and,  as  already  pointed  out  is  nsed  in  ike 
Limitatfttion  Act  as  the  correlative  of  ^  set  aside'  {Baqji  v.  Baia^ 
Bamnad  Zemindar  v.  Dorasamy^.)  This  seems  to  account  for  the 
absence  of  an  Article  providing  a  period  of  limitation,  as  in  the  case 
of  arrears  of  maintenance  (Art.  128),  for  recovery  of  arrears  of 
amount  due  in  respect  of  a  periodically  recurring  right* 

The  compendious  expressions  '  set  aside'  and  ^  establish',  which 
occur  in  several  Articles  of  the  2nd  schedule  have,  in  no  few 
instances,  led  to  various  conflicting  rulings  by  the  different  High 
Court  and  it  is  to  be  sincerely  hoped  that  when  Act  XV  of  1877  is 
revised  these  expressions  will  be  dropped  and  the  suits  to  which 
they  relate,  in  the  various  Articles,  will  be  described  with  greater 
precision  and  completeness. 

If  Arts.  118  and  119  are  to  be  construed  as  curtailing  the 
periods  of  limitation  prescribed  by  Articles  141,  142,  144,  147  and 
148  for  recovery  of  immoveable  property  or  for  foreclosure  or  re- 
demption of  a  mortgage,  in  cases  in  which  the  title  will  depend  on 
the  validity  of  an  adoption  relied  on  by  the  plaintiff  or  the 
invalidity  of   an  adoption  relied  on  by  the  defendant,  it   will 
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Eatnamasari  follow  that,  in   the  like  cases,  Arts.  118  and  119  will   have  the 

Akiiandam-  effect  of  enlarging  the  shorter  periods  of  limitation  prescribed  by 

^^  Arts.  10  (one  year),   32  (two  years),  48   and  49  (three  years)  of 

Bhaehyam  ^}^q   2nd  Schedule.     Suits  for  a  declaratory  decree  are  excepted 

Aiyangar,  J.  i 

from  the  cognizance  of  Courts  of  Small  Causes  by  Article  19  of 
the  2nd  schedule  of  the  Provincial  Small  Cause  Courts  Act  of  1877. 
That  Article  has  always  been  construed  as  referring  to  mere  decla- 
ratory suits  of  the  character  defined  in  S.  42  of  the  Specific 
Relief  Act  and  when  a  suit  prays  for  a  declaration  of  right  accom- 
panied by  a  consequential  relief,  which  relief  is  within  the  cogni- 
zance of  a  Court  of  Small  Causes,  it  has  invariably  been  held,  that 
the  prayer  for  a  declaration  of  right  is  merely  ancillary  to  the 
consequential  relief  and  therefore  the  suit  is  not  excepted  from  the 
cognizance  of  the  Court  of  Small  Causes. 

If  Articles  118  and  119  are  otherwise  construed  and  made 
applicable  to  suits  in  which  the  relief  or  consequential  relief  claimed 
is  recovery  of  immoveable  property,  such  construction  will  be 
attended  with  numerous  anomalies  and  great  hardship.  If  a  party 
remains  and  continue  to  remain  in  possession  of  immoveable 
property  notwithstanding  that,  to  his  knowledge,  an  adoption  is 
alleged,  which  if  valid  would  disentitle  him  to  the  property,  the 
only  suit  he  could  maintain  would  be  a  mere  declaratory 
one  under  S.  42  of  the  Specific  Belief  Act;  but  it  would 
be  entirely  in  the  discretion  of  the  Court  to  entertain  and 
decree  such  a  suit.  If,  therefore,  he  does  not  bring  such 
a  suit  or  if  such  suit  is  brought,  but  dismissed  in  the  exercise 
of  the  discretion  of  the  Court,  and  if  before  he  has  been  in 
possession  for  the  statutory  period,  he  should  be  dispossessed  by 
the  person  claiming  as  adopted  son  or  by  some  one  claiming  under 
him,  a  suit  which  he  may  have  to  bring  in  ejectment  against 
either  of  such  persons  will  be  barred  under  Art.  118.  A  dediu** 
atory  decree  is  not  a  matter  of  course  and  the  Privy  Council  has 
in  several  suits  relating  to  adoption  refused  to  give  a  declaratory 
decree.  So  recently  as  1890,  in  Bani  Pirthi  Pal  Ktmwar  v.  Eani 
Gtiman  Kunwar^  where  the  only  object  of  a  declaratory  suit  was  to 
prevent  a  defendant  who  claimed  property  under  an  alleged  adop- 
tion, from  obtaining  possession  after  the  plaintiff's  death,  it  was  held 
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that  the  suit  was  properly  dismissed.  In  that  case,  the  plaintiff,  the  Bafcjiamasari 
mother-in-law  of  the  1st  defendant,  prayed  for  a  declaration  that  Akilandam- 
the  adoption  of  the  2nd  defendant  by  the  1st  defendant  was  invalid         °^  ' 
and  that  a  proposed  transfer  to  him  of  certain  property  wasineffec-    Bliashyam 
tual.    The  plaintiff,  besides  being  in  possession  of  some  property  for 
life  as  a   provision  for   maintenance,  was   the  reversionary  heir 
entitled  to  succeed  to  the  whole  estate  on  the  death  of  her  daughter- 
in-law,  the  1st  defendant,  if  the  2nd  defendant's  adoption,  which 
was  made  in  1883,  two  years  before  the  suit,  was  invalid.     Sir 
Barnes  Peacock,  in  delivering  the  judgment   of   the  committee, 
stated   as   follows,   quoting   from   Sree  Narain    Mitter    v.    Bree 
Mutty  Kishen  Soondary  Doasee^  :— ^'  It  is  not  a  matter  of  absolute 
right  to  obtain  a  declaratory  decree.  It  is  discretionary  with  the 
Court  to  grant  it  or  not  and  in  every  case  the  Court  must  exercise 
a  sound    judgment  as   to  whether  it   is  reasonable  or  not,  under 
the  circumstances   of    the  case,  to  grant  the  relief  prayed   for. 
There  is  so  much  more  danger  than  here,' of  harassing  and  vexatious 
litigation  that  the  Courts  in  India  ought  to  be  most  careful  that 
mere  declaratory  suits  be  not  converted  into  a  new  and  mischievous 
source  of  litigation ''  ***.     *^  All  that  is  suggested  by  the  learned 
Counsel    on  the  part  of   the  appellant  in  support  of  a  declaratory 
decree  is  this  :  that,  at  some  time  or  other,  after  the  death  of  thie 
present    plaintiff,   the   person   who,    according   to  the   plaintiff's 
contention,  is  not  an  adopted  son,  may,  by  some  means,  either  by 
an  act  of  Grovernment  or  otherwise,  obtain  possession  as  an  adopted 
son.     The  only  object  therefore  of  having  a  declaratory  decree  is 
to  prevent  him  being  put  into  possession.  Their  Lordships   cannot 
assume  that  the  Government,  if  petitioned  to  put  the  person  claiming 
to  be  an  adopted  son  into  possession,  would  do  so  unless  they  saw 
that  he  had  a  right  to  that  possession.    The  officers  of  Government 
would,  iti  ordinary  course,  if  there  were  any  doubt  as  to  the  title, 
refer  the  parties  to  the  Civil  Court.     If  the  person  claiming  to 
have  been  adopted   brings   an  action  to  enforce  his  title,    the 
question  will  be  investigated  whether  he  was  validly  adopted  or 
not.'' 

It  is  perfectly  clear  from  the  above  extract  that  the  declara- 
tory decree  would  not  have  been  refused^  in  the  exercise  of  judicial 
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KtftikftmAsaii  discretion,  if  the  law  were  that  a  f atnre  sait  for  possession  would 
Akiliuidam-   be  barred  under  A.rt.  118,  on  the  ground  that  the  snit  was  not 

1        brought  within  six  years  of  the  date  of  the  knowledge  of   the 

M^Sti.  a"eged  adoption. 

It  is  also  settled  law  that  a  suit  for  declaration  of  the 
invalidity  of  a  defendant's  alleged  adoption  can  be  brought 
only  by  the  presumptive  reversionary  heir,  unless  the  presumptive 
revesioniury  heir  is  in  collusion  with  the  widow  or  has  precluded 
himself  from  questioning  the  adoption  [Rani  Anund  Koer  v.  The 
Court  of  Warda^].  In  Tehait  Doorga  Persad  Singh  v.  TekailfU  Door g a 
Komoaree^  their  Lordships  of  the  Judicial  Committee,  in  the  exer- 
cise  of  their  discretion,  declined  to  remand  the  case  for  adjudication 
as  to  whether  the  plaintiff  was  the  presumptive  reversionary 
heir,  with  a  view  to  his  obtaining  the  declaratory  decree  sought 
for,  and  in  so  doing,  observed  as  follows  (at  page  168): — 
'^  Such  an  inquiry  would  be  attended  with  considerable  expense, 
and  would  cause  great  delay,  and  if  the  inquiry  should  result 
in  a  finding  favourable  to  Joy  Mungal,  the  decision  m^ht  not 
be  final  in  his  favour,  because  the  present  plaintiff  might  die 
in  the  lifetime  of  the  mdow  and  the  estate  might  never  come 
to  him.  Further,  tiiere  are  others  who  might  prove  a  preferable 
title  to  the  plaintiff  and  to  the  defendant  No.  1  and  who  would  not 
be  bound  by  any  decision  in  this  or  in  the  former  suit  to  which 
they  are  no  parties.  It  f^pears,  therefore,  to  their  Lordships  that 
tiiey  would  not  be  exerdsing  a  sound  discretion  in  sending  the 
case  for  a  further  inquiry,  which  after  causing  considerable 
expense  and  delay  would  not  be  binding  upon  the  whole  family/' 
Having  regard  to  these  decisions  it  will  be  most  unreasonable 
to  construe  Arts.  118  and  119  as  reLiting  to  suits  other  than 
suits  for  mere  declajration  of  the  invalidity  or  validity  of  an 
adoption  as  the  case  may  be.  If  limitation  begins  to  run  in 
favour  of  an  alleged  adoption  under  Article  118,  it  will  run  not 
only  a,gainst  the  presumptive  reversionary  heir,  but  also  against 
the  person  who  may  be  the  actual  reversionary  heir  at  the  date  of 
the  death  of  the  widow,  and  if  a  suit  of  a  declaratory  character 
cannot  be  tnaintained  during  the  widow's  lifetime  by  a  remoter 
reversionary  heir  in  the  absence  of  collusion  between  the  widow 
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and  the  nearer  reversionary  heirs,  the  actual  reversionary  heir  may  Bafcaamaawi 
find  himself  barred  by  limitation  under  Art.  118,  when  he  sues  Akil^dam- 
to  recover  possession  on  the  death  of  the   widow.     If   we  turn  to        ™ 

Art.  119  the   anomalies  are   not  the   less.     In  this  very  case,   the    Bhashyam 

.  Aayangar,  J. 

plaintiff's  rights  as  adopted  son  of  Arunachala  Asari  were  inter- 
fered with  in  1889.  Has  limitation  been  running  agains  thim  from 
1889  only  in  respect  of  his  claim  to  recover  possession  of  his 
adoptive  father's  estate  or  also  in  respect  of  any  claim  which  may 
hereafter  accrue  to  him  to  recover  possession  of  the  propeilies  of 
any  agimte  or  cognate  relation  of  Arunachala  Asari  to  whom  he 
would  be  entitled  to  inherit  if  he  had  been  the  bom  son  of 
Aranachella  Asari  ?  In  all  the  cases  in  which  the  question  has 
iiitherto  been  considered,  it  was  assumed  that  the  party  seeking 
to  invalidate  the  adoption  would  have  to  do  so  only  in  view  to 
his  succeeding  to  the  estate  of  the  deceased  husband  as  his 
revesionary  heir  after  the  death  of  the  widow — an  estate 
which  after  all  may  be  nominal  or  very  inconsiderable.  It 
was  overlooked  that  the  alleged  adopted  son  (including  his 
descendants)  would,  if  his  adoption  were  valid,  become  the  heir 
or  a  possible  heir  to  each  of  the  numerous  agnate  or  cognate  rela- 
tions of  the  alleged  adoptive  father,  the  estate  possessed  by  some 
of  whom  might  be  very  considerable.  Can  each  of  them  bring, 
and  if  so,  ought  each  to  bring,  a  declaratory  suit  under  Section 
42  of  the  Specific  Relief  Act,  within  six  years  after  knowledge  of 
the  alleged  adoption?  If  no  such  suit  has  been  brought^  is  it 
to  be  held  that  if  he  or  any  of  his  descendants  manages  to  get 
into  possession  of  all  or  of  any  of  the  properties  of  any  such  agnate 
or  cognate  relation  on  or  after  his  death,  the  person  who  would 
be  his  heir,  if  the  adoption  never  took  place  in  fact  or  if  it  did 
take  place  was  invalid,  would  be  barred  by  Art.  118  from  suc- 
cessfully mainttiining  a  suit  against  the  alleged  adopted  son  or  a 
descendant  of  his  in  possession  of  the  property  ?  Would  a  decree 
obtained  by  only  one  of  such  agnate  or  cognate  relations  of  the 
alleged  adoptive  father,  declaring  the  invalidity  of  the  adoption, 
enure  to  the  benefit  of  the  other  agnate  or  cognate  relations,  to 
each  of  whom  the  alleged  adopted  son  would  be  in  the  line  of 
heirs  if  the  adoption  were  true  and  valid  ?  The  alleged  adopted 
son  himself  may  deny  the  factum  of  adoption  or  its  validity, 
and  claim  i^    sha^r^  in  the   property   belonging  to   the   family  in 
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Batnamasori  which  he  was  born — vide  Bireswar  Mukerji  v.  Ardhachander  Roy^, 
Aldlandam-   and  if  he  brings  a  suit  for  partition  of  such  property  on  the  ground 

1        that  he  has  been  excluded  therefrom,  is  the  suit  to  be  governed. 

Bhashyam     {jy  the  12  years'  period  pres^cribed  by  Article  127  or  the  six  years' 
period  prescribed  by  Article  118  ?     When  the  language  of  Arts, 
118  and  119  is  plain,  especially  when  those  Articles  are  read  in 
the  light  thrown  upon  them  by  other  Articles  in  the  same  schedule 
and  by  section  42  of  the  Specific  Relief  Act  which   was  passed 
contemporaneously  with  the  Limitation  Act  of   1877,   I  fail   to 
discover  any    justification    for    adopting    a    construction  which 
results  in  the  anomalies  already  pointed  out  and  numerous  other 
anomalies  and  complications   which  can  be  mentioned.     Even  if 
grammatically  Arts.  118  and  119  are  suspectible  of  either  of  the  two 
constructions,  there  can  be  little  doubt  as  to  which   of  the  two 
constructions  ought  to  prevail.  In  the  Pull  Bench  Bombay  decision^ 
Jenkifib  C.  J.  observes  as  follows  (ab  page  274) : —  Thus  I  take 
it  to   be  clear  that  a  man  can  with  requisite   leave  combine   in 
one  suit  a  claim  to  establish  status  as  an   adopted    son  where   his 
rights  as  such  had  been  interfered   with   and   a  claim   to  recover 
possession  of  property,  his  title  to  which  depends  on  a  devise  and 
no  one  would  I  imagine  in  so  obvious  a  case  think  of  suggesting, 
that  the  suit  so  far  as  it  s6ught   a   declaration   that   the  adoption 
was  valid  did  not  fall  within  Article  119.''    The  leave  of  the  Court 
referred  to  jabove  is  evidently  the  one  contemplated  by  S.  44  Rule  (a) 
(C.   P.  C.)     The  italics  in  the  above   extract  are  mine  atnd  I  fully 
concur  in  the  proposition  of  law  therein  laid  down.     It  only  illus- 
trates that  two  Causes  of  action  may,  with  the  leave  of  the  Court, 
be  combined  in  one  suit  though  One  of  them  is  purely  of  a  decla- 
ratory character  and  the  other  for  recovery  of  possession  of  property 
to  which  his  title  is  founded  upon  a  diflPerent  cause  of  action,  viz.,  his 
right  as  devisee   of  a  t-estator.     The  law  of  limitation  applicable  to 
the  former  is  Art.  119,  and  the  law  of  limitation  applicable  to  the 
latter  is   Art.  144;  but   if  the  property  claimed  in  the  suit  was 
one  to  which  he  would  be  entitled  by  reason  of  his  stains  as  an 
adopted  son,  then,  in  that  case,  the  suit  is  founded  only  upon  one 
cause  of  action  and  the  suit  is  not  ode  in  Which  two  causes  of 
action  are  combined.     The  declaration  of  his  status  as  an  adopted 
son  is  then  simply    an  ancillary  one.     The    Article  of  the  law  of 

1.    I.  L.  R.,  19  C.  452  at  460.  "  ^         2.    I.  L.  B.,  24  B.  260. 
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limitation  applicable  to  it  will  be  only  one  Article,   viz.,    Art.    141  Ratnamagari 

or  142  or  144  as  the  case  may  be  and  the  prayer  for  declaration  of  Akilandam- 

his  status  as  adopted  son  is  only  ancillary  to  the  proof  of  his  title        !"**', 

to  the  immoveable  property  which  he  seeks  to  recover  from  the   Bhashyam 

.  AiyangaF,  J. 

defendant.    The  next  instance  mentioned  by  Jenkins,  C.  J.,  at  the 

same  page  is  exactly  the  same  in  principle  and  stands  on  the  ^ame 

footing    as  the   first   illustration  given  by   him.     But  can  it  be 

contended  that  a  suit  for  the  recovery  of  immoveable  property  is 

barred  by  linfiitation,  because  it  was  brought  more  than  six  years 

after  the  cause  of  action  for  declaration  of  title  accrued  ?     In  such 

a  suit  if  the  plaintiff  succeeds,  the  plaintiff's  right  is  declared  and 

delivery  of  the  property  decreed.     Indeed,  as  a  general  rule,  the 

plaint  in  such  a  suit  contains  an  express  prayer  for  declaration  of 

title  as  ancillary  to  the  consequential  relief  by  delivery  of  property. 

As  regards  Art.  119,  1  am,  with  all  respect,  unable   to   concur 

in  the  reasoning  of  the  learned  Chief  Justice  which  has  led  him  to 

the  conclusion  that  the  suit  contemplated  by  Article    119  cannot 

be  a  mere  declaratory  suit,  but  that  it  must  nlmost  necessarily  be 

one  including  a  claim  for  relief 'at  least  to  an  injunction.'     The 

reasoning,  as  I  understand  it/  is  that  inasmuch  as  the  stiirting 

point  from  which  the  period  of  six  years  runs  is  the  date  when  the 

rights  of  the  adojited  son  as  such  are  interfered  with,  therefore 

the  suit  is  one  in  which  the  plaintiff  is  almost  necessarily  entitled 

to  some  consequential  relief,  by  reason  of  the  supposed  interference 

and  that,  therefore,  having  reference  to   the  proviso   to  S.  42    of 

the   Specific   Relief  Act,'  the   suit   conteniplated   by   Article   119 

cannot  be  a  mere  declaratory  one.     If  the  interference  was,  as  in  this 

case,  an  interference  by  taking  possession  of  the  property  to  which 

the  plaintiff  was  entitled  as  adopted  son,  the  suit  cannot  be  one  for 

mere  declaration  under  S.  42  of  the  Specific  Relief  Act,  but  must  be 

in  ejectment,  as  the  present  case  is.     In  Jaganath  Prasad  Gupta 

V.  Runjit  Singh^  and  Lali  v.  Marlidrar^  which  are  the  only  two 

cases  in  which  the  question  as  to  the  application  of  Art.  119  arose, 

the  interference  with  the  rights  of  the  adopted   son,  which  took 

place  during  the  lifetime  of  the  widow,  was  not  such  as  to  have 

entitled  the  plaintiff  to  any  relief  further  than  a  mere  declaration 

of  his  status  as  an  adopted  son.     The  interference  may  no  doubt 

in  some  cases   be   such   as   to  induce  the    Court  to  give  relief 

1.    I.  L.  B.,  25  C.  866.  2.    I.  L.R.,  24  A,  105. 
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BAfcnamasari  by  way  of  injunction, — if  such  relief  werei  applied  fw, — and  not 


Akiltndara-    merely  relief  by   way    of   declaration  of   title.  Whethtr  injunc- 

[^         tion  will  be  given  or  not  will  rest  entirely  in   the  discretion  of 

Bhashyam     ^he  Court,  in  the  exercise  of  which  discretion  the  Court  will  be 
Aiyangar,  J. 

guided  by  the  principles  and  rules  enacted  in  Chapter  10  of  the 
Specific  Belief  Act.  If  a  party  claiming  as  adopted  son  brings  a 
suit  to  obtain  an  injunction  against  the  defendant,  and  not  a  mere 
declaration  of  his  legal  character  as  adopted  son,  the  article  of 
the  Limitation  Act  applicable  thereto  will  not  be  Art.  119,  but 
the  general  Art.  120,  though  so  far  as  the  question  of  limitation 
goes  it  will  make  no  difference  in  t.he  majority  of  cases,  whether 
the  one  article  or  the  other  is  applied  to  the  suit,  I  am  not  aware 
that  a  person  who  is  actully  in  possession  of  property,  but  whose 
possession  is  interfered  with — it  may  be  casually  or  repeatedly— » 
cannot  content  himself  with  a  declaratory  suit,  but  must  sue  for 
an  injunction.  If  he  is  ousted  then  no  doubt  he  must  sue  in  eject- 
ment as  that  is  thje  necessary  relief  he  is  entitled  to  in  law  consequent 
upon  the  declaration  of  his  legal  charater  as  adopted  son.  If  the 
interference  was  by  way  of  trespass  which,  however,  was  only 
casual,  he  may  get  a  declaratory  decree,  but  it  is  hardly  likely 
that  an  injunction  will  ever  be  given.  Even  if  the  interference  was 
by  repeated  trespass,  I  do  not  think  it  has  ever  been  held  that  that 
circumstance  is  a  bar  to  his  contenting  himself  with  a  mere  declara- 
tory decree.  The  further  relief  referred  to  in  the  proviso  to  S. 
43  of  the  Specific  Relief  Act  cannot  in  my  opinion  apply  to  an 
equitable  injunction  which  the  Court  may  or  may  not,  having 
regard  to  all  the  circumstances  of  the  case,  grant.  However  that 
may  be,  it  does  not  affect  the  construction  of  Art.  110  as 
relating  only  to  a  declaratory  suit.  If  the  interference  be  such  as 
would  compel  the  adopted  son — as  in  the  present  case — to  seek 
further  relief  than  a  mere  declaration  he  ought  to  shape  his  suit 
accordingly  and  the  limitation  Article  119  will  not  apply  to  such  a 
suit.  The  Legislature  in  using  the  expression  ^^  interfered  with " 
has  chosen  the  mildest  expression  which  would  denote  some 
overt  act  denying  the  adoption  and  in  my  opinion  sucn  c^cDression 
was  advisedly  chosen  as  the  suit  contemplated  by  Article  119  ib  <i 
mere  declaratory  suit.  In  my  opinion  the  language  of  Articles  118 
and  119  is  unambiguous  and  denotes  a  declaratory  decree  of  the 
character  defined   by  S.    42  of  tiie  Specific  Belief  Act  and  it  is 
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impossible  to  regard   the  decision  of  the   Privy  Council   in  the  IRatnamMnri 
leading  case  of  Jagdamba  Chowdhrani  v,  Dakhina  Mohun  Roy^  as  •i.kilandam- 
applicable  to  cases  governed  by  the  new   liimitation   Act   when  in        '°^^- 
that  very  judgment  their  Lordships  of  the  Privy  Council  expressly    Bhaehyam 
say  that  it  is  unnecessary  to  consider  or  express  any  opinion  a^  to  '   ' 

whether  the  alteration  of  language  introduced  in  the  Act  of  !877 
denotes  a  change  of  policy  or  how  much  change  of  law  il  effects. 
For  the  reasons  above  given  I  am  unable  to  concur  in  the  reasoning 
on  which  the  decision  of  this  Court  in  Parvati  Ammal  v.  Samina^ 
tha  Gurukal^  proceeds,  as  to  the  application  of  Article  118  to  a 
suit  brought  against  an  aMeged  adopted  son  and  by  logically 
extending  that  reasoning  to  Art.  119,  to  hold  that  the  present  suit, 
which  is  brought  by  an  alleged  adopted  son,  is  barred  by  limitation. 
I  would,  therefore,  allow  the  appeal  and  reversing  the  decree 
appealed  against  give  a  decree  in  favour  of  the  plaintiff  as  prayed 
for,  the  findings  on  the  issues  relating  to  the  merits  of  the  case 
being  all  in  favour  of  the  appellant. 

Benson,  J. : — If  the  question  were  res  integra  t  should  attach 
great  weight  to  the  arguments  put  forward  by  my  learned  brother, 
whose  judgment  has  just  been  delivered,  to  show  that  Article  119 
is  applicable  only  to  a  suit  where  a  declaration  without  further 
relief  is  sought  ;  but  I  do  not  consider  myself  free  to  disregrrd 
what  appears  to  be  the  necessary  consequence  of  the  judgment  of 
the  Privy  Council  in  the  case  of  Jagadamba  Chowdrani  v.  Dakhina 
Hohrm  Roy^  and  of  the  reasoning  by  which  that  judgment  is  sup- 
ported. 

I  therefore  concur  in  the  conclusion  of  my  learned  brother 
Moore,  J.,  and  dismiss  the  appeal  with  costs.  It  is  much  to  be 
desired  that  where,  as  in  this  case,  there  is  a  direct  conflict  between 
the  rulings  of  the  several  High  Courts  on  matters  of  great  and 
general  importance,  the  Legislature  should  take  an  early  oppor- 
tunity of  so  amending  the  law  as  to  remove  doubts  as  to  its  trua 
meaning. 


t    1. 1,,  tt.,  18  C.  8(W.  2.    t  L.  B.,  ao  M.  40. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 


Kaveri  Ammall  and  3  others 


V. 


Appellants* 
(Defendants,) 


ilaniier  and  another 


...  ...         Re.spondents 

{Plaintiffs  2  and  3,) 

Hindu  Law —Ad option  — Widow  not  joining — Step-mother — Heir  entitled  to  ponsesfion 
suing  as  reversioner— Decree  declaring  plaintiff  ax  revemioner — Res  judicata — 
Mistake  of  law— Civil  Procedure  Code  S.  13-  Specific  Relief  Act  8-  42. 

A  Biiit  by  a  plaintiff  on  the  ground  that  the  defendant  being  only  a  «tep-inother 
was  "not  the  heir  and  that  the  plaintiff  or  his  ancestor  was  the  heir  entitled  to  posses- 
sion ii  not  barred  under  S.  43,  C.  P.  C,  by  the  fact  that  the  plaintiff  or  his  ancestor 
brought  a  suit  against  the  defendant  on  the  footing  that  she  held  a  widow's  estate 
and  that  he  as  next  reversioner  was  entitled  to  se;  aside  alienations  made  by  r^ho 
widow  for  no  legal  necessity. 

A  decree  in  such  former  suit  declaring  that  the  plaintiff's  ancestor  was  next 
reversioner  and  was  entitled  to  succeed  to  certain  properties  after  the  lifetime  of  the 
widow  (t.  (?..  the  limited  owner;  operates  as  res  judicata  and  debars  the  plaintiff  from 
recovering  in  a  subsequent  suit  the  same  properties  during  the  lifetime  of  the  widow 
on  the  ground  that  his  ancestor  was  the  heir  entitled  to  possession  in  preference 
to  the  widow  iii  the  absence  of  fraud  or  collusicm. 

The  principle  of  res  judicata  applies  notwithstanding  the  fact  that  a  declaration 
of  the  nature  mentioned  in  the  former  decree  ought  not  to  have  bteen  passed  in  the 
former  suit,  notwithstanding  that  the  former  suit  should  have  been  dismissed  'under 
the  proviso  to  S.  42.  of  the  Specific  Relief  Act  on  the  ground  that  the  plaintiff  as  being 
real  heir  entitled  to  possession  fniled  to  ask  for  possession,  and  notwithstanding  that 
the  former  suit  and  decree  may  have  been  the  result  of  a  mistake  of  law. 

Appeal  under  S.  15  of  the  Letters  Patent  presented  against  the 
judgment  of  Mr.  Justice  Moore,  dated  24th  September  1901,  in 
A.  A.  0.  No.  72  of  1900,  preferred  against  the  order  of  remand  in 
A.  S.  No.  112  of  1899  on  the  file  of  the  Subordinate  Court  of 
Coimbatore  (0.  S.  No.  1455  of  1897  on  the  file  of  the  Court  of  the 
District  Munsif  of  Erode). 

The  last  male  owner  of  the  plaint  properties  was  the  cousin  of 
the  plaintiffs.  The  1st  defendant  was  the  adoptive  step-mother  of 
the  last  owner,  she  not  having  joined  her  husband  in  the  adoption. 
On  the  last  male  owner's  death,  she  took  possession  of  his  properties 
ostensibly  as  his  heir  and  made  certain  alienations.    The  plaintiffs 
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father  in  whom  the  right  of  inheritance  had  really  vested  brought      ^^. 
a  suit  in  1890  to  have  it  declared  that  he  was  next  reversioner  to  y. 

the  estate,  and  that  certain  alienations  made  by  the  1st  defendant  ^* 

would  not  affect  the  reversion.  The  suit  was  dismissed  so  far  as  the 
alienations  were  ccncemed  but  the  decree  declared  that  the  other 
properties  should  go  to  him  after  her  death.  After  the  decision  in 
the  Uthumalai  case  that  the  wives  of  the  adoptive  father  who  did 
not  take  part  in  the  adoption  were  in  the  position  of  step-mothers 
to  the  adopted  son,  the  plaintiffs  brought  this  suit  to  recover 
immediate  possession  of  the  properties  alleging  the  facts  as  in  the 
previous  plaint,  and  stating  that  their  father  who  was  immediate 
heir  and  as  such  entitled  to  possession  of  properties  sued  as  rever- 
sioner by  a  mistake  of  law  and  that  they  were  entitled  to  recover 
the  properties  as  Lis  heirs.  The  question  was  whether  the  suit  was 
barred, 

T.  F.  Seshagiri  Aiyar  for  appellant. 

P.  8.  Sivaswamy  Aiyar  for  respondent*^. 

The  Court  delivered  the  following 

JlJDGMENr  :— One  Subba  Dikshitar,  father  of  the  plaintiffs, 
and  another  Yagna  Etamien,  the  husband  of  one  Krishnammal  and 
of  the  1st  defendant,  were  divided  brothers.     Yagna  Kamien,  in 
conjunction  with  his  wife  Krishnammal  and  to  the  exclusion  of  the 
1st  defendant,  his  junior  wife,  adopted,  on  the  27th  October  1879, 
his  brother^s  son,  one  Venkatramanien,  a  brother  of  the  plaintiffs, 
and  on  the  same  day  made  a  settlement  of  some  of   his  properties 
upon  the  1st  defendant  for  life  with  remainder  to  one  Kuppammal, 
his  daughter  by  the  1st  defendant.     Yagna  Ramien  died  in   1885 
and  shortly  afterwards  Krishnammal  died  and  after  her  the  adopt- 
ed son  Venkataramanien  died  unmarried  in  1886.     Plaintiff's  father 
brought  0.  S.  No.  512  of  1890  against  the  1st  defendant  herein, 
her  daughter   Kuppammal,   and   the   present  2nd  defendant,  to 
obtain    a    declaration   that   he   was   entitled   to  succeed    to  the 
properties  left  by  Yagna  Ramien — including  the  properties  com- 
prised in  the  deed  of  settlement  made  by  him  in  favour   of   the 
1st  defendant  and  her  daughter — as  the  reversionary  heir  of  the 
deceased  Venkataramanien,  his  brother's  adopted  son,  after  the 
lifetime  of  the  1st  defendant  and  that  the  hypothecation  deed,  dated 
I5th  October  1890^  executed  by  the  1st  defendant  in  &voar  of  the 
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^^j^^^JJ^  3rd  defendant  in  that  suit,  charging  a  portion  of  the  property 
comprised  in  the  deed  of  settlement  cannot  affect  his  reversionary 
right  and  bind  him  after  the  Ist  defendant's  lifetime. 

It  will  be  seen  that  the  cause  of  action  on  which  the  said  suit 
was  based  was  that  the  1st  defendant  succeeded  to  the  estate  of 
Venkatramanien,  as  his  mother  by  adoption,  having  the  limited 
estate  of  a  widow  under  the  Hindu  law,  that  the  plaintiff  in  the 
said  suit  was  the  contingent  reversionary  heir  entitled  to  succeed 
to  his  properties  on  the  death  of  his  limited  hdr^  the  Ist  defendant, 
and  that  the  settlement  made  by  Yagna  Bamien  in  favour  of  the 
1st  defendant  and  her  daughter  was  not  binding  on  his  adopted 
son,  the  deceased  Yenkataramanien.     The  defendants  in  that  suit 
did  not  deny  the  right  of  Subba  Dikshitar,  the  plaintiff  therein,  as 
the  reversionary  heir  of  the  adopted  rod  entitled  to  succeed  to  hig 
properties,  after  the  death  of  the  1st  defendant,  but  contended  that 
the  deed  of  the  settlement,  subject  to  which  the  adoption  was  made 
was  binding  upon  the  adopted  son  and  that  therefore  his  suit  was 
not   maintainable   in  respect  of  the  properties  comprised  in  that 
settlement,  viz  : — items  1,  2,  3,  7  and  8  and  a  moiety  of  items  9  and 
10  in  the  schedule  annexed  to  the  plaint  therein.     The  deed  of 
hypothecation  under  which  the  8rd  defendant  in  that  suit  claimed 
related  apparently  to  the  whole  of  items  9  and  10  and  not  simply  to 
the  moiety  thereof,  which  was  comprised  in  the  deed  of  settlement. 

Among  other  issues^which  it  is  here  unnecessary  to  refer  to— 
the  following  were  framed  and  numbered  as  3  and  5  therein — 
''  Whether  Yagna  Bamien  gave  away  items  1  to  3,  7  and  8  and  i 
of  9  and  10  to  the  1st  defendant  in  1879  ?  Is  it  valid  in  law  ?" 
'^  Whether  the  mortgage  in  question  was  granted  by  the  1st  defend- 
ant to  the  3rd  defendant  for  legal  necessity  binding  on  the 
plaintiff/^  The  finding  on  the  3rd  issue  was  against  the  plaintiff, 
viz  : — that  the  adopted  son  was  bound  by  the  disposition  of  proper- 
ty made  by  the  adoptive  father  prior  to,  or  at  the  time  of,  the 
adoption  in  favour  of  the  1st  defendant  and  her  daughter.  On 
the  5th  issue,  the  finding  was  that  the  hypothecation  deed  was 
executed  without  any  legal  necessity  but  that  such  finding  became 
immaterial  by  reason  of  the  finding  on  the  3rd  issue  so  far  as  a 
moiety  of  items  9  and  10  was  concerned.  The  material  portion  of 
the  decree  passed  in  that  suit  was  as  follows  :— '^  It  is  decreed  that 
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the  plaintifPs  suit,  so  far  as  regards  plaint  items  1,  2,  3,  7  and  8  of 
the  property  and  half  the  share  in  items  9  and  10,  be  dismissed  ; 
that  it  is  declared  that  the  plaintiff  be  entitled  to  the  other  items  of 
properties  mentioned  in  the  plaint  as  the  reversioner  after  the  life- 
time of  the  1st  defendant/'  There  was  no  appeal  against  the  said 
decree  and  the  same  has  become  final. 

Subba  Dikshitar,  the  plaintiff  therein  died  in  December  1891 
and  the  plaintiffs  claiming  under  him  as  his  only  sons  and  legal 
representatives  have  brought  this  suit  in  1897  against  the  1st  de- 
fendant and  defendants  2, 3  and  4  forming  members  of  an  undivided 
family  claiming  under  the  1st  defendant  under  Exhibit  IV,  a  sale 
deed,  dated  6th  March  1891.  The  plaintiffs  pray  that  a  decree 
may  be  passed  declaring  "  that  the  plaintiffs  alone  are  entitled  to 
inherit  the  immoveable  properties  described  in  the  schedule 
and  directing  that  the  same  be  put  in  possession  of  these  plaintiffs." 

A  reference  to  para.  9  of  the  plaint  clearly  shows  that 
the  present  suit  does  not  relate  to  the  properties  comprised  in  the 
deed  of  settlement  in  respect  of  which  the  claim  of  plaintifPs  father 
was  absolutely  dismissed  as  unsustainable  in  0.  S.  No.  512  of  1890, 
but  only  to  the  remaining  properties  in  respect  of  which  the  plain- 
tiffs' father  was  expressely  declared  by  the  decree  therein  to  be 
entitled  to  them  as  the  reversioner  after  the  lifetime  of  the  1st 
defendant.  The  plaintiffs'  cause  of  action  as  set  forth  in  the  plaint 
is  that  on  the  death  of  Venkataramanien  in  1886,  the  properties 
claimed  in  the  suit  legally  devolved  by  inheritance  on  his  divided 
uncle,  the  plaintiffs'  father — the  1st  defendant  being  only  in  the 
position  of  adoptive  step-mother  and  not  adoptive  mother  of  the 
deceased — and  that  on  the  death  of  their  father,  the  same  devolved 
on  them  by  descent,  as  his  heirs.  The  decree  in  0.  S.  No.  512  of 
1890,  which  declared  that  plaintiffs'  father  was  entitled  to  these 
properties  as  reversioner  only  on  the  death  of  the  1st  defendant,  is 
not  impugned  as  obtained  by  fraud  or  collusion  or  delivered  by  a 
Court  not  competent  to  deliver  it  (Section  44  of  the  Indian  Evi- 
dence Act),  The  plaintiffs  seek  to  avoid  the  effect  of  that  decree  on 
the  ground  that  though  their  father  and  the  1st  defendant 
were  both  equally  aware  of  all  the  facts  which  would  enable  one 
to  know  who  the  heir  of  Venkataramanien  was,  yet  they  were 
under  a  mutual  mistake  of  law  and  assumed  that  the  Ist  defendant 
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Kmretl      was  entitled  to   succeed  as  adoptive  mother  and  that  the  plaintiff's 

AzqihaII  _ 

V,  father  was  only  presumptive  reversionary  heir  on  her  death  and 

RMnier.      ^^^^  therefore  O.  S.  512  of  1890,  which  was  brought  by  the  plain- 

tiffs'  father  in  ignorance  of  his  legal  right  as  the  immediate  heir  of 

Venkataramanien — a  mistake   of  law  which  was  shared  in  also  by 

the   Court — and  the   decree  passed   therein   can  be  no  bar  to  the 

present  suit.     It  is  also  contended  that  in  a  declaratory  suit  which 

was  brought  by  a  presumptive  reversioner  during  the  lifetime  of  a 

Hindu    widow   no   decree   could    be  passed  declaring  his  right  to 

succeed   to   certain   properties  after  the  lifetime  of  the  widow,  but 

that  the  only  decree  which  could  be  passed  in  his  favor   in  such  a 

suit  is  a  declaration  that  an  alienation  made  by  the  widow  was  made 

without   legal   necessity   and   therefore   void  beyond  her  lifetime 

[Illustration  (e)  to  section  42  of  the  Specific  Relief  Act]. 

It  is  contended  on  behalf  of  the  defendants  (appellants)  that 
the  present  suit  is  barred  Istly  by  section  43  and  2ndly  by  sec- 
tion 13,  Civil  Procedure  Code.  The  former  contention  is  clearly 
untenable  and  must  be  overruled.  S  43  only  requires  that 
every  suit  shall  include  the  whole  of  the  claim  which  the  plaintiff 
is  entitled  to  make  in  respect  of  the  cause  of  action  on  which  the 
suit  is  founded  and  not  that  every  suit  should  include  every  claim 
or  every  cause  of  action  which  the  plaintiff  may  have  against  the 
defendant,  in  respect  of  the  object-matter  of  the  suit  (Pittapur 
Raja  V.  Suriya  Row^,  Ittappan  v.  Manavikrama^),  If  the  present 
suit  had  been  for  a  declaration  of  the  reversionary  right  of  the 
plaintiff's  father  to  succeed  on  the  death  of  the  1st  defendant  to 
certain  items  of  properties  other  than  those  comprised  in  the  former 
suit,  such  a  claim  would  be  a  part  of  the  claim  arising  from  the 
cause  of  action  on  which  the  former  suit  was  founded  and  the  suit 
would  be  barred  by  section  43.  Civil  Procedure  Code.  But  the 
claim  made  in  the  present  suit  is  one  arising  from  a  cause  of  action 
quite  different  from,  and  inconsistent  with,  the  cause  of  action  on 
which  the  former  suit  was  brought  and  it  could  not  possibly  have 
been  included  in  that  suit  as  a  part  of  the  claim  arising  from  the 
cause  of  action  on  which  that  suit  was  in  fact  brought. 

But  the  other  contention  viz, — that  the  suit  is  barred  as  res 
judicata,  is  fatal  to  the  plaintiffs'  suit.     It   has  been  admitted  all 

1     I.  L.  B.,  8  M.  520  at  524  2.    I.  L.  B.,  21  M.  153  at  157.  161. 
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along-*^nd  the  respondents'  Vakil  properly  admits-^ that  If  the 
present  suit  could  not  have  been  maintained  by  the  plaintiff's  father 
if  he  were  now  alive,  the  plaintiffs  could  not  stand  on  a  different 
footing.  The  respondents'  Vakil  however  argues  that  the  plaintiffs' 
father  could  have  himself  maintained  this  suit,  notwith:!>tanding  the 
decree  in  0.  S.  No.  512  of  1890.  It  is  impossible  to  accede  to  this 
contention  in  the  face  of  the  express  adjudication  in  the  former 
decree  that  the  plaintiffs'  father  was  entitled  to  succeed  to  the 
properties  now  sued  for  only  on  the  death  of  the  1st  defendant. 
This  necessarily  implies  that  the  1st  defendant  and  those  claiming 
under  her  were  entitled  to  the  possession  and  enjoyment  of  the 
property  during  her  lifetime.  When  such  declaration  is  embodied 
in  the  decree  itself,  it  is  immaterial  that  no  question  or  issue  was 
actually  raised  and  decided  as  to  whether  or  not  the  plaintiffs' 
father  was  entitled  to  succeed  to  the  properties  on  the  death  of 
Venkataramanien  as  his  immediate  heir — which  is  the  claim  on 
which  the  present  suit  is  founded.  This  claim  cannot  be  allowed 
and  declared  in  the  present  suit  and  plaintiffs  put  into  possession 
by  ejecting  the  defendants,  without  virtually  setting  at  naught  the 
decree  in  0.  S.  512  of  1890.  The  declaration  which  is  sought  for 
in  this  suit  viz: — that  the  plaintiffs'  father  was  entitled  to  the 
possession  of  the  properties  on  the  death  of  Venkatramanien  is 
diametrically  opposed  to  the  declaration  made  in  the  former  decree 
viz  : — ^that  he  was  entitled  to  possession  only  after  the  death  of  the 
1st  defendant ;  and  the  present  suit  is  therefore  clearly  barred  as 
retf  judicata,  quite  independently  of  explanation  I  or  explanation 
II  to  section  13,  Civil  Procednre  Code. 

The  operation  of  a  decree  as  res  judicata^  so  far  at  any  rate  as 
the  object-matter  of  a  direct  adjudication  contained  in  the  decree 
is  concerned,  can  in  no  way  be  affected,  in  the  absence  of  fraud  or 
collusion,  by  the  fact  that  the  suit  was  the  result  of  a  mistake  of  la«r 
or  that  the  decree  proceeded  on  such  mistake.  The  remedy,  if  any, 
in  such  a  case,  can  only  be  by  way  of  review  and  certainly  not  by 
a  separate  suit  for  relirf  on  the  ground  of  mistake.  Article  96  of 
Act  XV  of  1877  cannot  be  relied  upon  as  sanctioning  such  a  suit 
and  it  is  therefore  unnecessary  to  consider  the  plea  of  limitation 
which  was  raised  by  the  defendants  with  reference  to  that  article. 
It  may  here  be  mentioned  that  the  mistake  of  law  committed  in 
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Kaveri  0.  S.  512  of  1890  by  all  the  parties  therein  concerned — ^including 
V.  the  judge — which  is  supposed  to  have  been  discovered  only  in  1897, 

B-*^^®"^-  subsequent  to  the  decision  of  this  Court  and  of  the  Privy  Council 
in  the  Oothoomalai  case^  might  well  have  been  discovered  in  1890 
at  the  time  of  the  institution  of  the  former  suit  itself  on  reference 
to  the  decision  of  the  Privy  Council  in  the  Bamnad  adoption  case^ 
in  which  the  point  of  Hindu  Law  in  question  was  laid  down  just 
as  it  has  since  been  decided  in  the  Oothoomalai  case^ — to  say  nothing 
of  Kaaheshuree  v.  Giriah  Chunder*, 

As  for  the  contention  principally  relied  upon  by  the  learned 
pleader  for  the  respondents,  that  the  decree  in  the  former  suit,  in 
so  far  as  it  declared  that  the  plaintiffs'  father  was  entitled  to  the 
items  of  properties  now  sued  for — being  a  portion  of  the  properties 
comprised  in  the  former  suit — as  reversioner,  after  the  lifetime  of 
the  1st  defendant,  should  be  treated  as  null  and  void,  by  reason 
that  no  such  declaration  could  legally  have  been  made  inasmuch 
as  the  plaintiffs'  father  was  only  a  presumptive  reversionary  heir 
during  the  lifetime  of  the  1st  defendant,  it  is  admitted  and  cannot 
be  denied  that  the  Court  which  passed  that  decree  was  a  Court  of 
competent  jurisdiction  to  pass  such  declaratory  decree  if  the  plain- 
tiff was  entitled  to  such  declaration.  The  plaintiff's  father  prayed 
for  such  declaratory  decree  and  apparently  no  objection  was  raised 
to  it  by  the  1st  defendant  and  the  Court  did  make  such  declaration 
by  its  decree,  though  the  suit  was  dismissed  as  regards  the  items  of 
property  comprised  in  the  deed  of  settlement.  The  correct  view, 
no  doubt,  is  that  such  a  declaratory  decree  ought  not  to  have  been 
passed  and  that  the  decree  in  0.  S.  512  of  1890  should  have  been 
simply  limited  to  the  dismissal  of  the  suit.  But  it  is  now  too  late 
to  seek  to  set  aside  the  remaining  portion  of  the  decree  as  if  the 
present  suit  was  an  appeal  from  that  decree.  Whatever  may  be  the 
correct  view,  such  decrees  have  sometimes  been  passed  and  as 
between  the  parties  thereto,  they  must  be  held  to  be  binding  and 
to  operate  as  res  judicata^  just  like  any  other  declaratory  decree 
passed  under  section  42  of  the  Specific  Relief  Act  (vide  section  43 
of  the  Specific  Belief  Act),  notwithstanding  that  it  is  now  conclu- 
sively shown  that  such  declaratory  decree  ought  not  to  have  been 
passed   with  reference  to   the   proviso  to   S.  42,  by  reason  that 

1.    I.  L.  R.,  23  M.  1.        2.     12  M.  1.  A.,  424,  446,  447.         8.    (1864)  W.  E.,  71. 
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the  then  plaintiff  was,   at  the  date  of  the  suit,  able  to  seek  further      ?^^®^ 
relief   than  a  mere  declaration  of  title,  but  omitted  to  do  so.     The  v. 

binding  effect  of  judicial  decrees  and  adjudications  cannot  be 
allowed  to  be  questioned  between  the  parties  thereto  and  their 
representatives  merely  because  they  have  proceeded  upon  an 
erroneous  view  of  law  or  on  a  view  of  law  which  though  rightly 
or  wrongly  then  believed  to  be  sound  has  now  been  exploded. 

No  doubt  if  this  contention  of  the  respondents  were  acceded 
to,  the  decree  in  O.  S.  512  of  1890,  in  so  far  as  it  dismissed  the 
claim  of  the  plaintiffs'  father  to  certain  items  of  property  therein 
comprised — which  do  not  form  a  portion  of  the  subject-matter 
herein — would  not  operate  as  res  judicata  to  the  present  suit,  for 
the  ground  of  dismissal  was  that  the  settlement  made  by  Yagna 
Ramien,  comprising  the  said  items,  was  binding  upon  the  adopted 
son  and  in  that  view  it  was  immaterial  whether  plaintiffs'  father 
was  or  was  not  either  the  immediate  or  the  reversionary  heir  of  the 
adopted  son  and  neither  explanation  I  nor  Explanation  II  to  section 
13,  Civil  Procedure  Code,  will  apply  to  a  matter  which  was  not 
necessary  for  the  decree  passed  in  the  suit,  any  more  than  a  finding 
on  an  express  issue  in  the  suit  would  operate  as  res  judicata  when 
such  finding  became  immaterial  for  the  final  decree  passed  therein. 

On  the  ground  therefore  that  the  declaratory  portion  of  the 
decree  in  O.  S.  512  of  1890  is  a  bar  to  the  present  suit,  this 
Letters  Patent  Appeal  must  be  allowed  and  the  order  of  this  Court 
in  A.  A.  0.  No.  72  of  1900  as  well  as  the  order  of  the  Lower 
Appellate  Court  are  reversed  and  the  decree  of  the  District  Munsif 
restored  with  costs  throughout. 

IN  THE  HIGH  COURT  OP  J.^DICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold   White,  Chief  Justice 
and  Mr.  Justice  Moore. 
The  Sub-Collector  of  North  Arcot  through 
the  Collector  of  North  Arcot  ...  ...     Referring  Officer. 

V. 

V.  C.  Seshachariar,  2nd  Grade  Pleader, 
^'ellore  ...  .     Defendant. 

^gal  Practitioner' »   Act  (XV HI  of   1871V  8.  13.—'*  Other  reasonable  cause."— Depart-      The  Sub- 

mental  inquiry  -Anonymous    letter   hy  pleader— Intention   to   influence   mode  of    Collector  of 
„,.,.,  North  Arcot 


wwjuiry — Professional  misconduct. 


Re<.  CMe  4  of  1002. 


17th  September  1902. 


V.  C.  Seshm- 
ohariar. 
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The  Sub-  A  legal  practitioner   addressing  an  anonymous  letter  to  a  Sub-Collector  holding 

Collector  of   ^  departmental  inquiry   into  a  charga   of   bribery   against  a  Revenue  Inspector  and 
Y  intending  by  such  letter  to   influence  the  mind   of  the  officer  holding  the  enquiry  in 

V.  C.  Sesha-  connection  with  the  matter  he  is  investigating  is  guilty  of  misconduct  and  may  be 
properly  suspended  "for  other  reasonable  cause"  under  S.  13,  cl.  (f),  Legal  Practi- 
tioners' Act. 

In  the  maiier  of  Purna  Chvnder  Pal  Mnkhiear,  I.  L.  R.,  27  C.  1023  followed. 

Case  stated  under  section  14,  Act  XVIII  of  1879  by  the  Sob- 
Collector  of  North  Arcot  through  the  Collector  of  North  Arcot  in 
his  letter,  dated  11th  t'ebruary  1902,  Dis.  No.  259 — Revenue  of 
1902  referring  for  the  orders  of  the  High  Court  the  conduct  of 
the  defendant  herein. 

P.  8  Sivasami  Aiyar  for  K.  Srinivasa  Aiyangar  -for  the 
Pleadership  Examination  Board. 

C,  Sanharan  Nair  and  V,  V,  Sriiiivc^a  Aiyongar  for  the 
defendant. 

The  Court  made  the  following. 

ORDER : — On  a  careful  consideration  of  the  evidence  we  think 
it  is  clear  that  the  pleader  meant  that  the  letter  should  reach  the 
hands  of  the  Sub-Collector  as  an  anonymous  letter  and  we  think 
he  aggravated  his  original  offence  by  attempting  to  make  out  that 
he  intended  the  letter  to  be  signed  by  his  clients  and  he  thought  it 
was  going  to  be  so  signed  before  it  was  despatched  to  the  Sub- 
Collector. 

On  the  other  hand,  the  Pleader's  conduct  in  making  no 
attempt  to  conceal  the  fact  that  the  letter  was  written  and  sent  by 
him  although  its  purports  to  have  been  written  by  "one  of  the 
witnesses  in  this  case,''  seems  to  show  that  he  entirely  failed  to 
appreciate  the  impropriety  of  his  Act. 

The  evidence  establishes  that  the  pleader  wrote  a  letter  which 
he  did  not  sign,  to  an  officer  who  was  conducting  an  enquiry  into 
a  charge  of  bribery  against  a  Revenue  Inspector,  in  which  letter 
he  made  allegations  which  were  intended  to  prejudice  the  mind  of 
the  officer  in  connection  with  the  matter  which  he  was  investi- 
gating. 
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We  are  prepared  to  accept  the  interpretation  of  clause  (c)  of     'rti«  Sub- 
section 13  of  the  Legal  Practitioners'  Act  (XVIII  of  1879)  which  North  Arcot 
was   adopted  by  the  Calcutta  High   Court  in  In   the  matter  of  y  ^  gggha.' 
Puma  Chander  Pal,  Mulctear^  and  we  think  the  facts  in  the     ohariar. 
present   case  show  other  reasonable   cause,    for   suspendiing   or 
dismissing  a  pleader  within  the  meaning  of  this  Clause. 

In  all  the  circumstances  we  think  a  suspension  of  the  certifi- 
cate for  one  month  will  meet  the  requirements  of  the  case  and  we 
make  an  order  accordingly. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Bhashyam  Aiyangar. 
In  re  Pachai  Ammal       ...  ...    Petitioner  {Isi  acetued). 

Criminal  Procedure  Code  8.  196 — Magistrate  granting  sanction-^Propriety  or  legality         »    ^ 

of  sanction — Jurisdiction  of  Magistrate  trying  complaint  to  question,  Paohi  Amroal 

The  propriety  or  legality  of  a  Banotion  granted  under  S.  196,  Gr.  P.  C,  by  a 
competent  Magistrate  cannot  be  questioned  by  tbe  Magistrate  who  tries  the  com* 
plaint  instituted  in  porsoance  of  snoli  sanction, 

Petition,  under  sections  485  and  439  of  the  Criminal  Proce- 
dure Codes,  praying  the  High  Court  to  revise  the  Judgment  of  the 
Court  of  Sessions,  Salem  Division,  in  Criminal  Appeal  No.  86  of 
1902,  confirming  the  sentence  passed  by  the  Joint  Magistrate  of 
Salem  in  0.  C.  No.  80  of  1902. 

JV.  Grant  for  the  petitioner. 

The  Court  made  the  following 

OBDSB  : — ^The  Magistrate  before  whom  a  prosecution  is 
instituted  in  pursuance  of  a  sanction  given  under  section  195 
of  the  Criminal  Procedure  Code  by  a  competent  Court,  cannot 
question  the  propriety  or  legality  of  the  sanction  given  by  the 
Magistrate  in  respect  of  an  offence  of  the  kind  mentioned  in 
section  195  which  is  alleged  to  have  been  committed  in  any 
prcoeeding  before  his  court. 

The  petition  is  rejected. 

Cr.  B.  C.  873  of  1902,  1st  September  1902. 

Cr»  B.  P-  285  of  1902. 

L  L  L.  Hi  ^7  a  102d» 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aijangar. 
Madhavaya . .  ...  ...     Appellant* 


V. 


(Ut  Defendant.) 


Kerala  Varma  Arasu  and  others  ...     Respondents. 

(Plaintiffif  and  defend- 
ants 2  to  7.) 

Madhavaya    Civil  Ftocedure  Code^  S.  13,  Erpl.  T"  Bona  fide  liiigating'^ — Decree  against  Kamavany 
_.  ^'  binding  nature  of^on  junior   members — Res  judicata — Non-production  of  dacu* 

Varma.  ments — Difference  of  opinion  in  weight  attachable  to  docunMnts. 

Whorc  a  Kamavan  sning  or  sued  in  a  representative  capacity  litigates  bona  fide 
the  decree  ^mssed  in  such  suit  in  the  absence  of  fraud  or  colhision  will  bind  the 
junior  members  of  the  tarwad  whom  he  represented. 

Where  a  decree  has  been  passed  against  a  person  who  sues  or  is  sued  in  a  rep- 
rc^scntative  capacity,  the  person  or  persons  represented  by  him  are  bound  by  the 
decree  in  the  absence  of  any  fraud  or  collusion.  Negligence  in  the  conduct  of  the 
suit,  however  gross,  if  it  did  not  not  amount  to  fraud  or  collusion  will  not  entitle  him 
or  them  to  avoid  the  decree. 

The  mere  fact  of  non-production  of  certain  karars  or  the  mere  fact  that  court* 
might  now  give  weight  to  them  though  no  weight  was  attJiched  to  them  by  ihe  court 
which  tried  the  former  suit  would  be  no  proof  of  want  of  diligence  and  honesty,  «A 
wjiut'of  bona  fides  within  Expl.  V.  to  section  13,  C,  P.  C,  on  the  part  of  the  Kama- 
van  so  as  to  entitle  the  junior  members  to  rip  open  the  former  decree. 

Second  Appeal  from  the  decree  of  the  District  Court  of 
South  Canarain  A.  S.  No.  277  of  1899  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Kasargod  in  0.  S.  No.  47 
of  1898.  . 

A  Kamavan  brought  a  suit  to  have  a  decree  passed  against  his 
predecessor  set  aside,  and  it  was  dismissed.  The  present  suit  was 
bv  the  junior  members  for  the  same  relief,  and  the  plaintiffs  who 
were  met  by  the  plea  of  res  judicata  alleged  that  their  Karnavan 
was  guilty  of  gross  negligence  in  the  conduct  of  that  suit  and  did 
not  file  certain  material  documents. 

C.  V.  Anantakrishna  Aiyar  for  P.  B. .  Sundara  Aiyar,.  for 
appellant. 

K.  Nat  ay  ana  Row  for  respondents. 

•  S.  A*  1176  of  1900  17th  April  1908. 
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The  Conrt  ielivered  the  followipg  Madb^raya 

JUDGMENT  :— We  do  dot  think   that   the  decrees  of  the      Kei^la 
ooarts  below  can  be  sustained.     We  think  that  the  suit  is  barred  as 
res  judicata. 

The  only  fact  relied  on  by  the  Lower  Courts  as  proof  of  want 
of  diligence  and  want  of  honesty  in  the  conduct  of  the  suit  No.  171 
of  1896  on  th«  file  of  the  District  Munsif  of  Kasargod  is  the  fact 
that  certain  Karars  were  not  produced  which  the  courts  now  think 
ought  to  have  been  filed  in  the  interest  of  the  tarwad.  This  is 
certainly  not  sufficient  to  show  that  the  suit  was  not  conducted 
bona  fids  by  the  plaintiffs  therein,  viz,,  the  successor  of  the  Kama- 
van  against  whom  the  decree  in  0,  S.  192  of  1894,  on  the  file  of 
the  Kasargod  Munsif 's  Court  was  passed  and  the  senior  Anandra- 
van  of  the  family,  who  was  the  de  facto  manager  of  the  family 
under  a  Karar.  The  suit  was  actively  and  earnestly  prosecuted,  and 
the  plea  founded  on  the  conditions  in  the  Karars  was  strongly  pressed 
by  the  plaintiffs,  but  was  overruled  by  the  court.  It  is  not  suggest- 
ed that  there  was  fraud  or  collusion  in  the  conduct  of  that  suit. 
The  fact  that  the  Karars  are  produced  in  the  present  suit  and  that 
the  judges  in  the  present  suit  attach  an  importance  to  them  which 
the  judge  who  decided  the  suit  of  1896  did  not  attach  to  the  plea 
founded  on  them  cannot  legally  warrant  the  inference  that  the 
plaintiffs  of  1896  did  not  litigate  tlie  suit  bona  fide  within  the  mean- 
mg  of  explanation  V  of  section  13  of  the  Civil  Procedure  Code  in 
respect  of  the  right  now  claimed. 

We  must  hold  that  the  suit  is  barred  as  res  judicata  by  the 
decision  in  0.  S.  No.  171  of  1896. 

We  set  aside  the  decrees  of  the  courts  below  and  dismiss  the 
suit  with  costs  throughout: 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Bhashyam  Iyengar. 
In  re  T.  Murugesa  Mudaliar        ...  ...      Petitioner. 

{Complainant,) 

Trantfer-^ase  pending  before  a  Presidency  Magistrate — Transfer  to  another  Presidency  In  re 

Magistrate,  T,  Murugesa 

/v.  Mudaliar. 
Quere  .—Whether  the  High   Court  can  transfer  a  case  from  one  Presidency 

Hftgistrate  to  another  Presidency  ffagistrate  both  being  members  of  one  and  the 
■•me  court 


Or.  y.  P.  88.  of  1902.  ith  Jon*  1908, 
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T  Mupu'eia  Application  praying  that,  in  the  circomstancea  stated  in  the 

Mudaliar.  affidavit  filed  therewith,  the  High  Court  will  be  pleased  to  transfer 
the  case  No.  1084  of  1902  on  the  file  of  the  Presidency  Magistrate's 
Court,  Black  Town,  Madras,  pending  enquiry  before  Charles  Grahan 
Esquire,  Presidency  Magistrate,  from  the  file  of  the  said  Magistrate, 
to  the  file  of  any  other  Presidency  Magistrate,  Black  Town, 
Madras,  for  enquiry  and  trial. 

8.  8,  Venkataramana  Iyer  for  petitioner. 

The  Court  made  the  following 

ORDER  : — ^There  are  no  proper  grounds  for  a  transfer  even 
if  this  court  can  transfer  a  case  from  one  Magistrate  to  another 
Magistrate  presiding  over  the  same  court. 

The  petition  is  dismissed. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Da  vies  and  Mr.  Justice  Benson. 

SeniChettiar         ...  ...  ...  ...      Appellant* 

^  {Plaintiff). 

Santhanathan  Chettiar        ...  ...  ...    Respondent 

(Defendant). 

Seni  Chetfciar  Civil  Procedure  Code,  8,4Q%Suitfor  damageefer  a  wrongful  injunction^Title  d^eetive 

V, 

SanthanathftQ         f^  ^^^^^^  ^f  ♦■*y»«<*'«'>o» — Right  to  recover  damagee  dependant  on  title. 

^^^'  Damagei  ander  S,  497  mait  be  awarded  by  an  order  of  Court  in  Uie  soit  in 

whioh  the  injunction  is  obtained  wrongfullj  and  even  then  onlj  when  it  appears  to 
the  Court  deciding  the  suit  that  there  is  no  probable  ground  for  instituting 
the  suit. 

A  person  whose  title  could  not  be  recognised  for  want  of  registration  and 
against  whom  an  injunction  had  been  obtained  pending  a  suit  for  perpetusl 
injunction  which  was  ultimatelj  dismissed  as  ag^nst  him  on  the  gpround  that  the 
conduct  of  the  plaintiff  in  that  suit  was  fraudulent  could  not  maintain  a  suit 
for  damages  for  a  wrongful  injunction  as  he  could  not  prove  his  title  to  recorer 
damages  and  S.  487  would  not  help  him  in  a  such  a  esse. 

Appeal  from  the  decree  of  the  Additional  Subordinate 
Judge's  Court  of  Tinnevelly  in  0.  S.  No.  66  of  1899  (0.  S.  No.  17 
of  1898  on  the  file  of  the  Subordinate  Judge's  Court  of  Tinnevelly). 
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Defendant  and  one  Minakshinathan  Chetti  were  lessees  of  Seni  Chettiar 
the  Tillage  of  Pattamputhur  in  Satup  Talaq  for  10  years  from  Santhwiathan 
Paslis  1294  to  1804.  Under  the  lease  they  were  entitled  to  cut  ^hettiap. 
trees  in  the  bed  of  a  tank  in  the  said  village.  Minakshi  gave  up 
his  rights  in  favor  of  defendant^  and  the  latter  gave  by  an 
yadast  the  right  of  cutting  and  enjoying  from  1st  January  1901 
to  the  close  of  Fasli  1804  the  trees  in  the  bed  and  the  outer  bunds 
of  the  tank.  This  yadast  was  unregistered  and  the  defendant 
brought  a  suit  for  injunction  ignoring  the  yadast  to  restrain  the 
plaintiff  herein  from  entering  the  tank-bed  and  bunds  and  cutting 
the  trees.  It  was  held  ultimately  by  a  Full  Bench  of  the  High 
Court  that  the  yadast  ought  to  be  registered  and  that  it  was^ 
therefore^  not  admissible  in  evidence  but  that  as  the  defendant's 
conduct  was  fraudulent^  he  was  not  entitled  to  an  injunction. 
His  suit  was  therefore  dismissed.  Pending  the  defendant's  suit 
for  a  permanent  injunction  he  obtained  a  temporary  injunction 
before  the  Sub-Court  restraining  the  plaintiff  herein  from  cutting 
the  trees  &c.  The  plaintiff  now  brings  this  suit  for  damages  for 
an  improper  and  jillegal  injunction.  The  Sub-Court  held  that 
the  plaintiff  had  no  legal  title^  the  yadast  being  unregistered 
and  that  as  he  must  rely  upon  title  to  recover  damages,  he  cannot 
maintain  this  suit.    Hence  this  appeal. 

C.  Bamachandra  Bow  Saheh  for  appellant, 
.  V.  Kriahnasami  Atyar  and  A»  8.  Balasubramania  Aiyar  fop 
respondent. 

The  Court  delivered  the  following 

JUDGMENT :— Section  497  of  the  Civil  Procedure  Code  has 
no  application  to  this  case.  Damages  under  that  section  must  be 
awarded  by  an  order  of  the  court  in  the  suit  and  can  only  be  given 
if  it  appears  to  the  court  deciding  the  suit  that  there  was  no  pro- 
bable ground  for  instituting  the  suit.  We  agree  with  the  Subordi- 
nate Judge  in  the  view  he  has  taken  of  this  case  in  paragraph  7  of 
his  judgment  and  dismiss  the  appeal  with  costs* 
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IN  THB  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Bhashyam  Aiyangar  and  Mr.  Justice  Moore. 

Sivaraman  Chetty  and  another Appellants* 

(Defindants), 

V. 

Kuppumuthu  Chetty  ...  ...     Respondent. 

(Plaintiff). 

Sivaraman    Prior  and  puisne  mortgagees — Suit  by  prior  mortgagee — Puisne  piorigagee  no  parly — 
Chetty  Purchase  under  prior  mortgage-decree— Suits  by  puisne  mortgagee— Prior  mortgagee 

Kuppnmathu  «»<*  purchaser  no  party— Suit  by  puisne  mortgagee  to  redeem  prior-  mortgagee-^ 

Chetty.  Right  of  assignee  of  equity  of  redemption  to  redeem. 

A  puim*  mortgagee  is  not  boimd  by  a  decree  obtained  by  a  prior  mortgagee 
in  a  luit  to  which  the  pnisne  mortgagee  wag  no  party. 

A  sale  held  in  pursuance  of  such  decree  will  pass  to  the  purchaser  only  the 
equity  of  redemption.  Where  a  puisne  mortgagee  obtains  a  decree  on  his  mortgage 
without  joining  the  prior  mortgagee  and  the  purchaser  in  execution  of  the  prior 
mortgage  decree  and  purchases  the  property  he  does  not  acquire  any  rights  on 
tiM  footing  of  the  purchase.  He  is  however  entitled  to  bring  a  suit  for  redemption 
«f  the  prior  mortgage. 

Such  redemption,  however,  will  not  affect  the  right  of  the  purchaser  at  the  sale 
hiM  in  execution  of  the  prior  mortgage  decree  or  his  assignee  from  redeeming  in 
his  turn  as  owner  of  the  equity  of  redemption  such  puisne  mortgagee  on  payment 
of  the  amount  dne  to  him  under  the  mortgage. 

Where  the  puisne  mortgagee  held  two  mortgages,  one  of  which  covered  the  plaint 
property  subject  to  the  prior  mortgage  but  the  other  comprised  besides  this  property 
some  other  items  not  the  subject-matter  of  the  suit : — 

Held,  that  the  question  of  the  right  of  the  assignee  of  the  equity  of  redemption 
to  redeem  the  puisne  mortgagee  could  not  be  gone  into  in  the  suit 
brought  by  the  latter  for  redemption  of  the  prior  mortgage 

Appeal  from  the  order  of  the  District  Court  of  Madura  in 
Appeal  Suit  No.  880  of  1901,  presented  against  the  decree  of  the 
Court  of  the  District  Munsiflf  of  Dindigal  in  Original  Suit  No.  245 
of  1900. 

The  defendant  had  a  mortgage  of  one  item  of  property  dated 
4th  November  1890.  This  item  together  with  two  others  w&te 
mortgaged  to  plaintifE  on  21st  May  1891.  The  1st  defendant 
brought  a  suit  on  his  mortgage  in  1892,  obtained  a  decree,  and  in 
execution  he  purchased  the  property  himself.     But  the  plaintiff 

•  aM.A.No.89of  19Q2.  22nd  Augntt  1902. 
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was  no  party  to  this   suit.    The  plaintifE  brought  a  suit  on  his    SirwPMniMi 

Chetty 
mortgage  without  making  defendant  a  party,  obtained  a  decree  v. 

and  in  execution  he  purchased  the  property.  This  purchase  was  ^chetty. 
subsequent  to  the  defendant's  purchase,  and  as  the  mortgagor  had 
lost  his  right  to  the  property  on  that  date,  nothing  passed  to  the 
plaintiff.  The  present  suit  was  brought  by  the  plaintiff — subse- 
quent mortgagee — to  redeem  the  defendant — ^prior  mortgagee— 
and  recover  possession  of  the  one  item  on  payment  of  the  decree 
debt  due  to  him.  The  District  Munsif  dismissed  the  suit  holding 
that  the  plaintiff  was  not  entitled  to  redeem.  The  District  Judge 
reversed  his  decision  and  remanded  the  case  for  decision.  Against 
the  order  of  remand  the  defendant  appealed  under  Sec.  588. 

F.  C  Desilcacha/ria/r  for  appellant : — As  I    have   become  the 

purchaser  of  the  mortgagor's  interest,  I  am  entitled  to  redeem  the 

plaintiff.  [Bhashyam  Atyangar,  J. — You  did  not  make  him  a  party  to 

your  suit.  He  is  entitled  to  redeem  you  as  prior  mortgagee.  Then  as 

you  now  stand  in  the  position  of  the  mortgagor,  you  may  redeem 

him  loj  paying  the  amounts  of  the  two  mortgages].  That  is  a  circui-. 

tous  process.     The  whole  thing  may  be  done  by  permitting  me  to 

redeem  him  on  payment  of  the  amount  due  to  him.     The  proper 

suit  will  be  for  a  direction  that  the  defendant  should  redeem  the 

plaintiff  and  that  on  default  the  property  should  be  sold.  [Bhashyam 

Aiyangar,  J. — ^This   suit  is   perfectly   in   order.      As   subsequent 

mortgagee   he  is  entitled  to  redeem  you.     In  a  subsequent  suit 

you  may  redeem  all  three  items  as  the  assignee  of  a  part  of  the 

equity  of  redemption.]     It  has  been  held  in  16  Mad.  that  redenip- 

tion  is  not  the  proper  course.     And  the  whole  thing  may  be  done 

in  a  single  suit  [Bhashyam  Aiyangar,  J. — 16  Mad.  is  in  conflict  with 

later  cases  and  the  judge  notices  it.     Moreover  we  may  try  to  work 

it  all  in  this  suit  if  this  were  the  only  property  you  may  have  to 

redeem  in  a  subsequent  suit.    The  other  two  items  will  also  be  the 

subject-matter  of  the  suit.     This  suit  must  properly  end  with  his 

redeeming  you.    Your  right  to  redeem  him  will  be  dealt  with  in 

another  suit.]     I  can  show  that  16  Mad.  does  not  conflict  with  later 

cases.     [Bhashyam  Aiyangar,  J. — ^If  there  is  no  conflict,  the  result 

will  be  as  I  suggest.     There  is  a  good  deal  of  conflict  whidi  it  is 

unnecessary  to  go  into  in  this  case.     This  case  is  simple].    In  the 

subsequent  suit  I  shall  not  be  entitled  to  claim  redemption  of  all . 

three  items  Jhave  purchased  only  one  item.  Bhashyam  Aiyangar ^^J.^^ . 
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^Ch!^**    A  purchaser  of  part  of  equity  of  redemption  is  entitled  to  redeem 
V.  the  whole.  You  will  have  a  charge  upon  the  other  two  items  for  the 

Chettj.  ^  amount  you  have  paid  for  the  redemption  of  those  items].  But 
those  two  items  are  now  vested  in  the  plaintiff.  Bhaahyam  Aiyan^ 
gwr^  J. — If  that  is  so  the  amount  you  will  have  to  pay  for  redemption 
of  your  item  will  be  adjusted  with  reference  to  all  these  items.]  But 
all  parties  interested  are  before  the  court  and  the  whole  case  may 
be  disposed  of  here.  Bhashyam  Aiyangar,  J. — ^The  other  properties 
are  not  before  the  court.  The  strictly  correct  course  is  to  allow  him 
to  redeem  you  in  this  suit.  The  other  questions  will  be  decided  in 
the  suit  for  redemption  you  may  bring.  To  accept  the  course  you 
suggest  will  require  the  amendment  of  plaint].  The  District 
Munsif  asked  the  plaintiff  to  amend  his  plaint,  but  he  refused  to  do 
so.  Bhashyam  Aiyangar,  J. — ^His  suit  for  redemption  is  properly 
brought.  It  is  for  you  to  bring  a  fresh  suit  for  redemption.  The 
amendment  will  alter  the  nature  of  the  suit.] 

P.  8.  Sivaswami  Aiyar  for  respondent  suggested  that  the 
remand  was  right  as  the  District  Munsif  had  not  decided  the 
other  issues,  the  amount  payable  for  redemption,  etc.  [Bhashyam 
Aiyangar,  J. — No  other  issues  to  be  decided.  There  is  no  dispute  as 
to  amount.  The  Judge  should  dispose  of  the  case  according  to  law.] 

The  CJourt  delivered  the  following 

JUDGMBIST  :— The  judge  should  not  have  remanded  the  suit 
to  the  District  Munsiff.     The  whole  case  and  all  the  materials 
necessary  for  adjudication  were  before  him  and  he  should  have 
disposed  of  the  appeal.  The  1st  defendant  having  obtained  a  decree 
on  his  prior  mortgage  without  forming  the  plaintiff  as  a  party  and 
having  in  execution  purchased  the  mortgaged  property,  the  right 
of  the  plaintiff  as  a  puisne  mortgagee  to  redeem  the  1st  mortgage 
is  not  affected  by  either  the  decree  or  sale.    The  only  effect  of  the 
sale  will  be  to  transfer  to  the  1st  defendant,  the  purchaser^  the 
equity  of  redemption  of  the  mortgagor  who  alone  was  a  party  to 
that  suit.    The  plaintiff  is  therefore  clearly  entitled  to  redeem  the 
prior  mortgagee  in  favour  of  the  1st  defendant  without  prejudice  to 
the  right  of  the  2nd  defendant  as  assignee  from  the   1st  defendant 
of  the  mortgagor's  equity  of  redemption  to  redeem  the  plaintiff  on 
payment  of  the  amount  of  the  moirtgage  on  the  item  of  property 
mentioned  in  the  plaint  and  the  proportionate  lUnount  of  the  2nd 
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mortgage  chargeable  on  the  said  item  of  property,  which  alone  is    Sivaraman 

Ch©^tty 

comprised  in  both  the  mortgages  after  he  (the  plaintiff)  has  redeem-  y. 

ed  the  Ist  mortgage.  This  cannot  be  done  in  the  present  suit  for  '^ch^y. 
the  reason  at  any  rate  that  the  plaintiff's  2nd  mortgage  comprises 
not  only  the  plaint  item  but  two  other  items  the  mortgagor's  equity 
of  redemption  in  which  has  passed  to  the  plaintiff  in  virtue  of  the 
sale  held  in  execution  of  the  decree  passed  in  the  suit  brought  by 
the  plaintiff  on  the  2nd  mortgage  against  the  mortgagor  alone 
with;>ut  joining  as  a  party  the  1st  defendant  the  prior  mortgagee  of 
one  of  the  3  items  comprised  in  the  2nd  mortgage.  We  set  aside 
the  decree  of  the  Dictrict  Judge  and  remand  this  appeal  for 
disposal  by  him  according  to  law,  with  reference  to  these  remarks. 
Costs  will  be  costs  in  the  cause. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present :— Mr.  Justice  Davies  and  Mr.  Justice  Moore. 


Rama  Narayana  Pandia 


Maliadeva  Pandia       ...  ...  ...     Appellants  * 

{Ut  and  2nd 
^^  Defendants. 

...     Respondent. 
(Plaintiff  and  Srd 
Defendant.) 

Hindu  law — Marriage  of  memhcru— Member   hoUliny  oj^cc  ajyi  lit  po»eci<iiion  of  fomHy     Mahadeva 
fufnU — Preswmplion  of  family  property  —Onus  on  member  to  shew  self-acquisHiov         "ana^a 
'^Life  imntrance  Policy — Premium  paid  out  of  sating s — Policy,  character  of-   Aasef 
available  for  division . 


The  coRt  of  the  marriages  of  the  members  of  a  Hindu  family  is  a  legitimate 
charge  on  family  funds.  Where  family  jewels  to  the  value  of  Rs.  800  have  been 
expended  on  such  occasiouR,  these  are  not  assets  available  for  partition. 

Where  a  member  of  a  Hindu  family  is  holding  an  office  under  Government 
(which  fetches  him  a  separate  income)  and  is  in  possession  of  family  funds  and  has 
been  managing  or  helping  to  manage  the  family  property,  it  lies  upon  him  to  show 
that  what  he  claims  to  be  his  separate  property  has  not  been  acquired  by  family 
funds. 

A  Life  Insurance  Policy  held  by  a  member  is  not  an  asset  available  for  division 
daring  his  lifetime  and  must  be  treated  as  the  separate  property  of  the  member 
where  he  pays  the  premium  out  of  the  savings  of  his  salary. 


Rama 

Narayana 

Pandia. 


♦  A.  No.  167  of  1900. 
Q 


26th  August  1902. 
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Mahadeva  Appeal  from  the  decree  of  the  District  CJourt  of  Chingleput 

Pandia 

V.         inO.  S.  No.  6of  1899, 

Bama 
Narayana 
Pandia.  T.  Bangachariar  for  appellants. 

r.  Krishnasfvami   Aiyar  and  S.  Srinivasa  Aiyangar  for    Ist 
respondent. 

F.  K.  Rangachafiar  for  2nd  respondent. 

The  Court  delivered  the  following 

JUDGMENT  .—The  following  are  the  undisputed  facts  of  this 
case.  The  plaintiff  and  the  defendant's  father  were  brothers. 
They  both  got  employment  about  the  year  1870  in  the  Public  Works 
Department  as  Overseers  with  decent  salaries.  The  defendant's 
father  died  in  1875  leaving  three  infant  boys  aged  from  6  years 
downwards,  the  present  thrt* e  defendants.  After  his  death  these 
three  children  lived  with  their  paternal  grandfather,  the  plaintiff's 
father,  in  Saint  Thomas  Mount,  Madras.  The  plaintiff  lived  in 
distant  places  whenever  he  was  posted  for  work.  The  family  liad 
then  property  consisting  of  houses  and  land  valued  at  some 
Rs.  6,500  yielding  a  rental  of  from  Rs.  300  to  400  a  year,  and  a 
fund  of  Rs.  8,000  invested  in  Government  promissory  not-es  of  the 
4  per  cent.  Joan.  There  were  also  valuable  family  jewels  which 
the  plaintiff  values  at  Rs  8,200.  The  defendants  admit  that  the 
plaintiff  is  entitled  to  his  half  share  of  the  houses  and  land  and  to 
a  half  share  of  the  fund  of  Rs.  8,000,  which  converted  into  other 
securities  is  admittedly  in  the  plaintiff's  possession  now.  They 
also  admit  that  he  is  entitled  to  half  of  the  family  jewels  in  their 
possession,  but  their  value,  they  eay,  is  only  Rs.  1,200  as  against 
the  Hs.  8,200  claimed.  The  judge  has  allowed  the  greater  part 
of  the  plaintiff's  claim  in  respect  to  these  jewels,  and  the  defendants 
appeal  on  this  point.  They  also  appeal  in  regard  to  the  properties 
which  they  say  are  family  properties  in  the  plaintiff's  possession 
which  ought  to  have  been  brought  into  hotchpot.  They  confine 
their  appeal  to  a  house  worth  Rs.  2.-400,  jewels  worth  Rs.  4,200, 
various  funds  worth  Rs.  16,000  and  decree  amounts  worth  Rs.  1,500, 
or  to  properties  worth  in  round  numbers  Rs.  24,000.  The  judge 
disallowed  these  as  well  as  other  claims  they  have  now  abandoned, 
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on    the  ground   either  that   the  properties  was  non-existent  or    Mahadeva 
was  the  self-acquisition  of  the  plaintiff.     The  plaintiff  admits  the  v. 

existence  of  the  house  worth  Rs.  2,400,  of  jewels  wc»rih  Es.  4,t00,  Nar^ana 
and  of  funds  worth  Rs.  6,000  over  and-above  the  fund  of  Bfl.  8,000  P^idia. 
already  referred  to,  but  claims  all  these  items  as  his  own  on  the 
ground  that  they  were  acquired  with  his  own  funds.  The  defend- 
ants have  failed  to  prove  the  existence  of  any  other  properties- 
than  those  admitted  by  the  plaintiff.  Therefore,  the  only  two 
questions  we  have  to  decide  in  appeal  are,  first,  what  is  the 
value  of  the  jewels  that  are  or  ought  to  be  in  the  possession  of 
the  defendants,  and,  secondly,  whether  the  properties  admittedly 
in  the  possession  of  the  plaintiff  and  claimed  by  the  defendants 
as  family  properties  are  such,  or  whether  they  are  the  plaintiff's 
self-acquisitions. 

in  regai'd  to  the  first  question  we  find,on  what  must  necessarily 
bo  a  rougli  calculation,  that  the  value  of  the  family  jewels  for 
which  the  defendants  are  answerable  is  Bs.  6,000  as  against  the 
Rs.  8,200  claimed  by  the  plaintiff  and  Rs.  1,200  admitted  by  the 
defendants.     The  plaintiff  has  included  in  his  claim  for  Rs.  8,200 
for  jewels,  several  jewels  which  were  admittedly  missing  when  he 
took  stock  of  them  and  made  out    a   list   of   what  were  missing 
(Exhibit  XI).     The  ascertained  value  of  some  of  these  amounts 
to  Rs.  900.     But  there   are  two  or  three  other  valuable  jewels, 
such  as  neck  ornaments,  of  which  the  exact  value  cannot  be  traced, 
but  of  which  the  approximate  value  cannot  be  less  than  Bs.  300  or 
400.     We  agree  with  the   District  Judge  that  the  defendants 
are  not  responsible  for  these  missing  jewels,  as  their  step-grand- 
mother was  in  actual  possession  of  all  the  family  jewels  till  her 
death  in  1895,  so  Rs.  1,800  must  be  deducted  on  this  account, 
plus  Rs.  100  the  value  of  a  gold  ring  set  with   rubies  which  the 
plaintiff  admits  he  has  taken  possession  of.     We  also  think  that  the 
defendants  are  entitled  to  deduct  another  Rs.  800  for  jewels  expen- 
ded on  the  occasion  of  the  marriages  of  two  of  them.    The  cost  of 
these  marriages  was  a  legitimate  charge  on  the  family  funds  and 
the  plaintiff  contributed  nothing  towards  it.     So  that,  deducting 
Rs.  2,200  in  all  from  Rs.   8,200  claimed,  we  have  a   balance   of 
Rs.  6^000  chargeable  to  the  defendants  on  account  of  the  family 
jewels,  as  we  agree  with  the  judge  that   their   dissipation  of  the 
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bulk  of   them  in  other  ways  was  quite  unjustifiable,  assuming   it 
to  be  tine. 

In  regard  to  the  second  question  the  plain tifif^s  case  is  that  he 
left  the  entire  management  of  the  family  property  to  his  father  and 
never  asked  for  or  received  a  penny  of  the  income  himself.  He 
lived  on  his  salary  and,  besides,  saved  a  good  deal,  out  of  which  he 
acquired  the  properties  in  dispute.  Not  only  did  he  forego  his 
claim  on  the  family  property,  but  he  used  to  make  remittance  to  his 
father  and  the  defendants  by  way  of  presents.  This  generosity  he 
continued  for  twenty  years,  even  after  his  father's  death  in  1892. 
Now,  this  conduct  on  the  plaintiff's  part  is  hardly  natural,  and  is 
belied  by  his  present  conduct  in  suing  for  a  partition  of  the  family 
properties,  when  he  is  in  more  need  of  them  now  than  he  was 
before.  But  apart  from  this,  the  defendants  have  been  ablt-, 
handicapped  as  they  have  been  by  a  long  period  of  minority,  to 
adduce  evidence  quite  sufficient  to  show  that  the  plaintiff's 
slory  is  false.  In  his  plaint  he  stated  that  his  father  was  in 
management  until  his  death  in  December  1892,  and  that  after  that 
the  defendants  have  been  in  management.  But  in  his  evidence  he 
was  forced  to  admit  that  he  himself  held  the  management  from 
1889  when  his  father  was  seized  with  paralysis  until  1892,  and  it 
is  abundantly  proved  by  the  documentary  evidence  in  the  case, 
such  as  letters  written  by  him  to  the  defendants  and  by  his  own 
admissions,  that  the  person  who  was  managing  the  family  property 
ever  since  1892  is  himself.  He  admits  that  he  has  held  a  fund 
of  Es.  8,000  under  his  sole  control  since  1889,  and  all  that  he 
seems  to  have  done  was  to  leave  the  land  and  the  house  property  in 
the  immediate  charge  of  the  defendants  while  constantly  interfering 
in  the  management  of  that  property  also.  Such  being  the  state  of 
affairs  since  1889,  the  probability  is  that  the  state  of  affairs  prior 
to  1889  was  the  same,  that  is,  that  the  plaintiff  controlled  the 
fund  of  Rs.  8,CC0  while  his  father  controlled  the  houses  and 
landed  property.  They  yielded  about  an  equal  income.  That  the 
plaintiff  had  some  such  fund  to  fall  back  upon  is  proved  by 
the  fact  that  in  the  year  1876,  the  year  after  the  defendants* 
father's  death,  he  paid  into  his  own  account  with  Messrs.  Arbuth- 
not  fi>  Co.,  sums  aggregating  l?s.  ],9C0,  his  whole  Pnlary,  and 
allowaTHC  for  that  year  btiisg  cnly  l^s.  1,(>(\  "We  also  find  that 
from  1875  to  1887  he  niude  rtmitlanctsiohis  father.  Hebaystht^e 
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payments  were  made  in  obedience  to  his  father's  demands  and 
that  they  were  purely  charitable,  but  it  is  impossible  to  believe 
this.  If  his  father  was  enjoying  the  income  of  the  wholel  of  the 
family  property,  he  could  have  required  no  assistance  from  the 
plaintiff.  The  funds,  the  father  had,  were  ample,  namely,  an  income 
of  Rs.  600  or  700  a  year  for  the  support  only  of  himself,  his  wife 
and  the  three  infants  of  his  son.  And  the  plaintiff's  story  in  res- 
pect to  these  remittances  to  his  father  will  in  no  way  account  for 
his  making  remittances  to  the  defendants  themselves  on  a  uiuch 
larger  scale  from  the  year  1889  to  1895. 

There  can,  therefore,  be  no  doubt  that  these  payments  were 
made  out  of  family  resources.  Again  we  find  in  what  the  plain- 
tiff calls  his  own  private  account  entries  made  in  the  year  1874 
of  two  sums  of  Rs.  260  and  Rs.  40  paid  in  by  the  defendants'  father, 
which,  in  the  absence  of  proof  to  the  contmry  must  be  taken  to  have 
been  on  family  account.  The  plaintiff's  explanation  that  these 
monies  were  really  his  own,  and  that  the  defendants'  father  was 
only  the  medium  for  carrying  them  to  the  plaintiff's  account,  has 
absolutely  nothing  to  support  it.  Then  we  have  letters  written  by  the 
plaintiff  to  his  father  regarding  family  properties.  Exhibit  A  in 
February  1885  about  investments  of  family  funds,  Exhibit  X 
about  family  debts  (the  date  of  this  Exhibit  is  not  stated,  but  it 
mu«t  have  been  in  some  year  previous  to  1886  as  shown  by  the 
intrmsic  evidence)  and  Exhibit  XXVI  in  July  18^4  about  remit- 
tances to  the  family.  All  these  things  combine  to  show  that  the 
plaintiff  has  all  along  been  managing  or  helping  to  manage  the 
family  property  and  that  he  had  family  funds  in  his  possession. 
Such  being  the  case  it  lay  on  the  plaintiff  to  show  that  what  he 
claims  to  be  his  separate  property,  was  not  acquired  by  means  of 
the  family  funds  which  he  was  controlling.  He  has  not  attempted 
to  do  this.  He  has  not  even  produced  any  family  accounts  pre- 
vious to  1892>  to  show  that  the  family  had  not  sufficient  funds  to 
make  these  acquisitions.  The  presumption,  therefore,  is  that  the 
properties  he  holds  are  family  properties,  as  he  was  iu  possession 
of  family  funds  from  which  he  could  have  made  the  acquisitions. 
We  accordingly  so  find  on  the  second  question. 

The  plaintiff  will,  therefore,  have  to  give  up  to  the  defendants 
half  the  house  worth  Ra.  2,400,  half  of   Us.  4,200  the  value  of  the 
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jewels  and  half  of  the  fund  of  Rs.  2^000  invested  in  the  Commer- 
cial Bank  which  are  in  his  possession.  The  remaining  fund  of 
Rs.  4^000  which  the  plaintiff  also  has^  is  said  to  be  the  present 
surrender  value  of  a  Life  Policy  for  Rs,  10,000  which  the  plaintiff 
has  in  the  Oriental  Life  Insurance  Company.  We  do  not  think  the 
defendants  are  entitled  to  a  share  in  this.  We  consider  that  the 
premiums  paid  by  the  plaintiff  on  account  of  this  insurance  can 
fairly  be  treated  only  as  made  from  savings  out  of  his  own  salary 
for  the  ultimate  benefit  of  his  wife  and  daughter.  At  all  events 
it  cannot  be  treated  as  an  asset  available  for  division  during  his 
life-time,  for  it  is  within  his  power  to  throw  the  insurance  up 
altogether. 


The  result  is  that  in  supersession  of  the  preliminary  decree  of 
the  District  Judge  we  shall  pass  a  decree  for  the  equal  division  by 
metes  and  bounds  of  the  lands  in  plaint  schedule  A  and  of  the 
houses  in  plaint  schedule  B,  and  of  the  house  in  the  defendant's 
schedule  I,  one  of  which  shares  is  to  be  delivered  to  the  plaintiff 
and  the  other  to  the  defendants  and  we  shall  direct  the  plaintiff 
to  make  over  to  the  defendants  half  of  the  funds  amounting  to 
Rs.  8,000  in  the  plant  schedule  D  and  half  of  the  Rs.  2,000  invested 
in  the  Commercial  Land  Mortgage  Bank  (item  No.  1 1  in  defendant's 
schedule  3)  and  we  shall  direct  the  defendants  to  pay  to  the 
plaintiff  Rs.  1,000  being  the  balance  left  after  allowing  the  plaintiff 
Rs.  3,000  on  account  of  his  half  share  of  the  jewels  in  plaint  schedule 
C  and  the  defendant  Rs.  2,000,  on  account  of  their  haZf  share  in 
defendants'  schedule  2. 

The  parties  having  lost  and  gained  equally  and  both  being  to 
blame,  we  direct  that  each  party  do  bear  their  own  costs  through- 
out. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — ^Mr.  Justice  Benson,  and  Mr.  Justice  Moore. 

8ri  Rajah  Venkata  Narasimha  Appa  Row 
Bahadur  Zemindar ...  ...  ...     Appellant  * 

(Plaintiff). 

Nootulapati  Paryatulu  ...  ...     Respondent 

{1st  Defendant). 

Zamindar  and  ryot — Relinquighiuevt  hy  ryot"  Grant  hy  Zemindar  of  relinquithed  land  g^j  Rajah 

to  another  ryot— One  patta  for  both  lands — Rights  of  permanent  occupancy — Pre-  Venkata 

sumption  ^Kudivaram.  A^^B^t^ 

In  the  case  of  lands  held  by  a  ryot  it  is  upon  the  Zemiudar  to  show  that   the  Bahadur 

Kndivaram   vested   in   him   And   that  the   ryot   possesses   no  permanent  rights  of  Nootulapati 

oc<iupancy.  Parvatulu. 
Venkatanarasimha  Naidu  v,  Dandamudi  Kotayya,  1.  L.  "R.  20  M.  2&d  follo\ced. 

Where  a  ryot  relinquishes  the  patta  lands  in  which  he  has  permanent  rights  of 
occupancy  to  the  Zemindar  and  the  latter  gprants  the  land  to  another  ryot  holding 
other  lands  over  which  he  has  permanent  rights  of  occupancy  and  both  lands  are 
entered  in  the  same  patta. 

Held  (1)  that  the  Zemindar  must  show  that  he  has  made   the  grant  under 
circumstances  entitling  him  to  eject  at  the  end  of  any  year, 

and  (2)  that  the  ryot  possesses  right  of  permanent  occupancy  in  respect  to  the 
relinquished  lands  granted  to  him. 

Chekati  Zemindar  v.  Ranasoru  Dhora,  I.  L.  R.  23  M.  318  follaiced. 

Second  Appeal  from  the  decree  of  the  District  Court  of 
Kistna  in  A.  S.  No.  67  of  1900,  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Bezwada  in  0.  S.  No.  389 
of  1898. 

The  plaintiff,  a  Zamindar,  brought  this  suit  for  ejecting  the 
defendants,  his  tenants,  from  5  items  of  lands  on  the  ground  that 
they  were  only  tenants  from  year  to  year,  that  due  notices  to 
quit  were  given  and  that  notwithstanding,  the  defendants  have  not 
delivered  possession.  The  defendants  contended  that  they  were 
not  entitled  to  be  ejected  as  they  were  occupancy  tenants.  The 
District  Munsif  held  that  2  items  were  relinquished  by  the  then 
tenants  and  were  then  given  to  the  defendants  on  their  application 
and  that  as  to  the  latter  the  defendants  were  only  tenants  from 
year  to  year.  He,  therefore,  gave  a  decree  as  to  these  2  items  and 
8.  A.  661  of  1901.  2nd  September  1902. 
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Sri  Rajah  dismissed  the  suit  as  regards  the  others.     The  tenants  appealed 

Narasimha  against  the  said  deoree  B,nd  the  Zatnindar  tiled  a  memo,  of  objection 

^BShadu7  ^^^  regard  to  the  3  items  disallowed.     The   District  Judge  held 

V.  that  ev^en  as  to  the  rebnquished  lands  the  defendants  had  occu- 

x^ootulapati 

Parratuiu.  pancj  rights  and  therefore  re\  ersed  the  decree  and  dismissed  the 
suit  on  the  authority  oi  Chekati  Zemindar  v.  Banasoru  DJwra^ 
Hence  this  second  appeal  by  the  Zamindar. 

Raja  r.  Barm  Rao  for  appellant. 

P.  Nagabhushanam  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT :— We  think  that  the  decreet  of  the  District 
Judge  is  right.  The  question  was  whether  the  plaintiff  was  entitled 
to  eject  the  defendants.  In  the  case  of  two  of  wie  plots  of  h  i 
it  appears  that  a  relinquishment  of  the  Kudivaram  right  was 
given  to  the  Zamindar  some  20  years  ago  by  the  then  occupying 
ryots  and  that  a  3'ear  or  two  afterwards  that  right  was  granted  to 
the  l^t  defendant ;  and  the  lands  were  entered  with  his  other  lands 
in  his  ordinary  Seri  puttah.  In  the  case  of  the  otier  plots  of  land 
there  was  nothing  to  show  that  the  Kudivarairf  fight  had  ever 
vested  in  the  Zamindar.  As  regards  these  latter  lands  it  is 
evident  that  the  principle  of  Venkdianara4fimha  Naidu  v.  Dan- 
damudi  Kotayya*  applies,  while  in  the  c^se  of  the  two  former 
plots  of  land  it  was  for  the  Zemindar  to  show  that  he  made 
the  grant  under  circumstances  or  on  conditions  which  entitled  him 
to  eject  the  defendants  at  the  end  of  any  year.  Wb  think  that  the 
entry  of  the  lands  in  tlie  same  puttah  as  the  lands  from  time 
immemorial  in  the  enjoyment  of  the  ryot  without  any  condition 
that  they  were  held  on  a  different  tenure  leads  to  a  raasonable  infer- 
ence that  they  were  to  be  held  on  the  same  teni^re,  i.  e.,  with 
permanent  occupancy  rights.  It  was,  no  doubt,  v^en  to  the 
Zemindar  to  rebut  this  presumption  but  he  has  not  done  so.  We 
think  that  in  all  the  circumstances  the  Judge  was  right  in  applying 
the  rule  laid  down  in  Chekati  Zemindar  v.  Rnnasoru  Dhora^ 
and  we  dismiss  the  second  appeal  with  costs. 


1.    I.  L.  E.,  28  M.  299.  2.    I.  L.  R.,  20  M.  818. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

FULL  BENCH. 

Present :— Mr.  Justice  Subrahmanya  Aiyar,  Mr.  Justice  Davies 
and  Mr.  Justice  Benson. 
The  Maharaja  of   Vizianagaram    by   hi  a 
guardian  and  next  friend  P.  W.  Gillman       . . .      Appellant*  in  both 
^,  cases  (Plaintiff). 

Sri   Rajah   Setrucherla    Somasekhararaz 
Bahadu  r  ...  ...  ...  ...       Respondent  in 

A.187  of  1900  {Deft.) 

— — -  Ramabhadraraz 

Bahadur  ...  ...  ...  ...      Bespotident  in 

A A88  of  1900  {Deft.) 

Madras  Revenue  Recovery  Act  (II  of  1864),  8s,  2  and  42— Transfer  of  PropeHy  Act,  Ss.  jiaharaia  of 
82  and  100 — CiiHl  Pi-ocedure  Code,  S.  iS— Limitation  Act,  8.  20,  Artn.  61, 99, 120  and  Vizianagaram 
132 — Co-sharers  of  an  estate — Decree  against  one  for  partition  and  mesne  profits —  .  ^* 

Alienation  hy  judgment-debtor  co-sharer — Revenue  in  arrear  subsequent  to  sale —  Setrncherla  ' 
AttacJvment  hy  Collector  of  vendor's  share — Realization  of  revenue — Purchaser's  claim  Somaaekhara- 
for  contribution  against  other  sharers — Charge  against   estate  of  other   sharers —  '*** 

Suit  to  enforce  charge — Period  of  limitation — Suit  to  enforce  personal  liability — 
Limitation. 

Where  subsequent  to  a  decree  for  partition  of  an  estate  in  the  possession  of  the 
inana.^ing  member  who  was  accountable  to  the  other  members  for  mesne  profits  the 
managing  member  sold  his  interest  to  a  tliird  person  and  the  revenue  due  upon  the 
whole  estate  not  being  paid  the  Collector  attached  the  managing  member's  share  and 
realised  the  arrears  due  upon  the  whole  estate  from  such  share. 

Held  by  the  Full  Bench  that  the  purchaser  had  a  charge  upon  the  estate  of  each 
of  the  other  co-sharers  for  their  share  of  the  revenue. 

SesJiagiri  v.  Pichhn^  followed,  Kinuram  Bass  v,  Mosafar  Hussaini*  ;  Seth  Chitor 
Mai  V.  8hih  Lal^  ;  and  Shivarao  v.  Pandlik*  dissented  from. 

Per  Suhramania  Aiyar,  J.—'' Justice,  equity  and*  good  conscience"  ought  to  be 
resorted  to  and  are  universally  accepted  as  words  compendiously  denoting  those 
ultimate  principles  of  what  is  right  and  proper,  fair  and  reasonable  and  good  and 
expedient,  which  principles  are  resorted  to  by  Judges  in  dealing  with  difficult 
questions  not  directly  governed  by  existing  precedents  which  often  arise  in  the  rnnrne 
of  the  administration  of  justice. 

Per  Benson  J  J. — ^The  words  "  charge  created  by  operation  of  law"  are  more  exten- 
sive than  "  charge  created  by  law"  and  includes  a  charge  created  directly  by  the 
provisions  of  an  Act  as  well  as  a  charge  created  indirectly  as  a  legal  consequence 
of  certain  conditions. 

The  charge  to  the  purchaser  was  directly  created  by  Sections  2  and  42  of  Act  II 
of  1864  and  was  a  charge  by  operation  of  law  within  the  meaning  of  S.  100,  Transfer 
of  Property  Act. 

*  23rd  December  1902.  A.  Nos.  187  &  188  of  1900. 

1.  I.  L.  B.,  11  M.  454.  3.    I.  L.  R.,  14  A.  273. 
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[vol.  XIIl. 


Maharaja  of 
Yizianag^ram 

V. 

Sri  Bajah 

Betrnoherla 

Somasekhara- 


Per  BhtLshyam  Aiyangar  and  Moore,  JJ. 

The  purchaser's  claim  is  not  barred  by  S.  43,  C.  P.  C,  by  reason  of  hiu 
omission  to  join  the  present  defendant  as  a  party  in  a  former  suit  broogbt 
by  him  against  other  co-sharers. 
Oangi  v.  Ramasami^  approved. 
The  purchaser's  right  to  claim  contribution  arises  notwithstanding  he  may 
not  have  paid  any  money  in   discharge  of  the  revenue  and  the  Collector 
may  have  realized  the  same  out  of  the  income  of  the  share  belonging  to 
the  purchaser. 
The  right  to  claim  contribution  exists  whether  the  party  seeking  contribu- 
tion makes  the  payment  voluntarily  or  involuntarily,  i.  e.,  whether  he  makes 
the  payment  and  thus  averts  coercive  process  against   his  property  or 
without  making  such   payment  suffers  his  property  to  be   seized  under 
process  of  law  for  the  purpose  of  the  amount  being  realized  from  its  income 
or  by  its  sale. 
Rodger  ft  v.  Jfait*  approved. 
"  Money  paid"  in  Article  61  or  99  of  Act  XV  of  1877  includes  *'  money 

voluntarily  or  involuntarily  paid." 
The  receipt  by  a  mortgagee  of  the  produce  of  land  mortgaged  to  him  is  a 

payment  within  the  meaning  of  S.  20  of  Act  XV  of  1877. 
Article  120  does  not  apply  to  a  suit  for  contribution  in  a  case  where  the 
amount  was  realized  by  sequestration  or  sale  of  the  property  of  the 
person  seeking  contribution. 
Where  moneys  have  been  received  in  excess  of  plaintiff's  share  of  revenue 
from  time  to  time  under  Art.  99,  a  suit  for  contribution  will  be  bari*ed  as 
regards  such  portion  of  the  excess  as  have  been  recovered  more  than  3 
years  before  suit. 

Art.  99  applies  to  cases  of  suits  brought  for  contribution  by  a  co-sharer  of  an 

estate  registered  in  the  joint  names  of  several.    If  the  estate  is  registered 

in  the  name  of  one  and  the  others  are  interested,  Art.  62  will  apply. 
Per  Bhashyam  Aiyangar^  J. 

A  co-sharer's  claim  for  contribution  where  he  pays  or  is  forced  to  pay  arrears 

of  revenue  due  upon  the  entire  estate  is  a  charge  upon  the  estate  of  the 

other  co-sharers. 
Whether  a  person  paying  rent  due  upon  a  land  which  is  not  a  charge  upon 

such  land  and  which  he  is  liable  to  pay  along  with  others  is  entitled  to 

a  similar  charge — Qtissre. 
Whether  a  subsequent  mortgagee  paying  off  arrears  of  revenue  acquires  a 

first  charge  for  such  payment  in  preference  to  the  prior  mortgages — Qu^re, 
The  right  of  contribution  secured  by  S.  82  of  the  Transfer  of  Property  Act 

is  a  *real  right  *  and  not  simply  a  "  claim  in  personam" 

Baldeo  v.  Baij  Nafh^  referred  to. 
{Duhitante).    The  words  "several  properties  of  several  owners"  mean  not 

only  separate  plots  respectively    owned    by   separate    owners  but  also 

distinct  shares  severally  owned  by  two  or  more  co-owners  as  tenants  in 

common  with  unity  of  possession. 


X,    12  M,  L.  J.  B.  103. 


^.    15M,acW.444. 
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The  lien  or  charge  in  favor  of  th«  person  claiming  contribufcioB  in  respect  of  Maliaraja  of 

payment  of  revenue  does  not  depend  upon  the  doctrine  of  subrogation.  ^ganun 

The  lien  under  S.  2  of  the  Rev.  B^covery  Act  is  a  lien  by  operation  of  law  in    ^  ^  v?*^ 

favour  of  the  crown  only.  Somasekbara- 

When  revenue  is  assigned  to  a  subject,  it  ceases  to  be  public  revenue  and  is 

converted  into  rent  or  private  property. 
A  suit  for  the  enforcement  of  a  charge  is  governed  by  the  12  years*  periotl 

provided  by  Art.  132  of  the  Limitation  Act. 
Per  Moore,  J. 

The  claim  for  contribution  by  the  purchaser  is  not  a  charge  upon  the  shares 

of  the  other  co-sharers. 

Seshagirt  v,  Pichhu^  dissented  from. 

Justice,  equity  and  good  conscience  are  captivating  terms  and  ought  not  to  bo 
resorted  to  unless  consistent  with  sound  general  principles  and  the  inten- 
tion of  the  legislature. 

Appeals  from  the  decrees  of  the  District  Court  of  Vizaga- 
patam  in  0.  S.  Nos.  3  and  4  of  1900. 

C.  Sankaran  Nair  and  T.  Bangachariar  for  appellant. 

The  Advocate  General  {Hon.  J.  E.  P.  Wallis)  and  K.  Subra- 
mania  Sastri  for  respondent. 

The  appeals  first  came  on  before  Bhashyam  Aiyangar  and 
Moore,  JJ.,  who  made  the  following  Order  of  Reference*  : — 

Bhashtam  Aiyakgab,  J. : — The  Permanently  Settled  estate  of 
Merangi  in  the  district  of  Vizagapatam  was  registered  in  the 
Collector's  office  in  the  name  of  one  Jagannatha  Baz  as  its  sole 
proprietor.  A  suit  was  brought  for  its  partition  by  three  of  his 
co-parceners^  including  the  present  defendant^  which  was  unsuccess- 
fully resisted  by  Jagannatha  Raz  on  the  ground  that  it  was  an 
impartible  estate.  Both  the  Indian  Courts  and  finally  the  Judicial 
Committee  of  the  Privy  Council  by  its  decree  in  1891,  Sri  Baja 
Satmcharla  Jagannadha  Bazu  v.  Sri  Baja  Satrucharla  Bama- 
hhadra  Bazu^y  held  that  the  estate  was  partible  and  directed  its 
partition  into  four  equal  shares. 

On  the  23rd  October  1893,  the  late  Maharajah  of  Vizianagaram, 
the  testator  under  whom  the  plaintiff  claims,  purchased  from 
Jagannatha  Eaz  his  undivided  one-fourth  share  in  the  estate  which 
purchase  became  absolute  in  the  events  that  followed.     There  was 

*29th  September  1902. 
1.   I.L.K.,  11M.462.  2.    I.  L.  E.,  W  M.  237. 
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Maharaja  of  no  delivery  of  possession  to  the  purchaser  and   on  the  5th  May 
Vizianagaram  ,^ 

T.  1894,  the  Collector  in  execution  of  the  decree  of  the  Privy  Council 

Setacherla    ^^^cted  a  partition  of   Merangi,  di\dding  it  into  four  estates  each 

Somasekhara-  separately  assessed  and  registered,  and  the  estate  of  Chinna  Merangi 
]*az. 
was  allotted  to  Jagannatha  Raz's  share  which,  as  aforesaid,  had 

^yangarTj.  ^®^^  ^^^^  ^  ^^^  ^^^^  Maharajah   of  Vizianagaram.     Out  of  the 

purchase  money  the  vendee  paid  revenuQ  due  to  Government  up  to 

the  end  of  October  1893  in  respect  of  the  entire  estate  which  prior 

to  the  partition   was  in  the  sole  possession  of  Jagannatha  Raz, 

For  subsequent  arrears   of  revenue  upon  the  entire   estate  until 

the  date    of    partition,    viz.,   the    5th    May    1894,   the  Collector 

on  5th  September   1894  attached  the  estate  of  Chinna  Merangi 

only,  which   at  that   time  was  in   the  possession   of  Jagannatha 

Raz,  the  other  three  shares    having  been    on  the  5th  ilay   1894 

delivered    respectively    to    the    plaintiffs   in    the    partition    suit. 

The  arrears  amounting  to  Rs.  13,273-2-5  for  which  the  attachment 

was  made  having  accrued  upon  the  whole  estate   before  it  was 

divided  and  separately  registered,  it  was  competent  to  the  Collector 

to  realize  such  arrears  by  attachment  of  the  whole  or  any  portion 

of  the  estate  and  he  selected  Chinna  Merangi  which  had  fallen  to 

the  share  of  Jagannatha  Raz  probably  because  he  thought  it  was 

equitable  to  do  so,  as  Jagannatha  Raz  continued  in  possession  of 

the  whole  estate  until  the  date  of  partition.     Instead  of  bringing 

Chinna  Merangi  to  sale,  the  Collector  under  the  provisions  of  the 

Madras  Revenue  Recovery  Act  (II  of  1864)   realized  the  arrears 

from  the  current  income  by  continuing  in  the  management  of  the 

estate  until  the  19th  January  1898,  when  the  same  was  delivered 

to  the  plaintiff  in  execution  of  the  decree  in  0.  S.  No.  34  of  1894 

which  had   been  brought  by  the  late  Maharajah  of  Vizianagaram 

against  Jagannatha  Kaz  and  his  sons  to  enforce  the  sale  deed  of 

1893  by  recovering  possession  of  Chinna  Merangi,  which  in  the 

partition  of  May  1894  had  fallen  to  the  share  of  Jagannatha  Raz, 

the  vendor. 

The  present  suit  was  brought  on  the  19th  December  1899  to 

recover  from  the  defendant  by  way  of   contribution  the  sum  of 

Rs.  4,284-6-10,  being  his  one-fourth  share  of  the  arrears  which  had 

been  realized  from  the  income  of  Chinna  Merangi  alone  and  the 

plaintiff  seeks  to  recover  the  said  amount  both  personally  from  the 

defendant  and  by  enforcing  it  as  a  charge  upon  the  defendant's 

share  in  the  estate. 
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The  defendant  pleaded  irtter  alia  that  the  suit  was  barred  by  Maharaja  of 

limitation  under  Art.  99  of  the  second  schedule  to  Act  XV  of  1877  ^''"^^^^^^'^ 

and  also  by  section  43  of  the  Code  of  Civil  Procedure  and  that  the   ^^"  %'**^ 
I   •    jjisr  •      T  1  -1-1  Sctnicherla 

plaintiff  acquired  no  charge  upon  defendant's  share  in  the  estate.      Somasekhara- 

The    District    Judge    dismissed    the   plaintiif's   suit  on    the        I^ 

ground  that  the  defendant's   plea  of  limi taction  was  well  found-     Bhashyam 

J  .         ,  .  .    .  ,  ,  Aiyangar,  J. 

ed   as,   in     his   opinion,   it  was    estabhshed   by    Exhibit    C  that 

the  whole  of  the  arrears  for  which  Chinna  Merangi  had  been 
attached,  was  realized  before  November  1896.  He  did  not 
specially  consider  the  question  as  to  whether  the  plaintifE  has  a 
charge  upon  the  share  of  the  defendant,  evidently  because  in 
his  opinion  Art.  99  would  be  applicable,  not  only  to  the  enforce- 
ment of  the  personal  obligation,  but  also  to  the  enforcement  of 
the  charge,  if  any. 

The  question  of  limitation  alone  has   been  argued  before  us 
and  the  points  chiefly  relied  upon  in  support  of  the  appeal  are  : — 
(i)     that  the  plaintiff  has  by  law  a  charge  ; 
(ii)     that,  if  so,  in  so  far  as  the  plaintiff  seeks  to  recover 
the  amount  claimed  by  enforcing  the  charge,  the  suit 
is  governed  by  Art.  132  and  not  by  Art.  99  or  any 
other  article ; 
(iii)     that  even  if  it  should  be  held  that  the  plaintiff  has 
no  charge  in  so  far  as  the  plaintiff  seeks  to  recover 
the  amount  personally  from  the  defendant,  the  suit  is 
governed  by  Art-  120  and  not  by  Art.  99; 
(iv)     that  even  if  Art.  99  were  applicable,  the  suit  is  not 
barred  either  in  whole  or  in   part,  inasmuch   as  it  is 
clear  from  Exhibits  D  and  B   that  a  portion  of   the 
arrears  in  question  consisting  of  two  items  on  account 
of  interest,  viz.,  Rs.  364-1-3  and  Rs.  781-10-3  were 
credited  to  Government  from  the  income  of  Chinna 
Merangi  on  the  11th  January  1898,  which  is  within 
three  years  of  the  date  of  the  suit. 

It  is  impossible  to  decide  the  preliminary  questiou  of  limita- 
tion  without  determining  the  plaintiff's  right  to  claim  contribution 
from  the  defendant,  which  forms  the  subject  of  the  5th  issue,  on 
which  the  Judge  has  recorded  no  finding.  If  there  had  been  no  sale 
by  Jagannatha  Eaz  of  his  share  and  the  present  suit  had  been 
brought  by  Jagannatha  Baz  himself^  it  is  clear  that  he  could  not 
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Maharaja  of  h^ve  maintained  it.    A  co-sharer  who  is  in  possession  of  the  entire 

Yizianagaram  ,       t*  t  i-i 

V.  estate  and  pays  the  Revenue  due  to  Government  upon  the  estate 

Somasekharo-  Cannot  claim  contribution  from  his  co-sharers  unless  the  income 
^^-  derived  by  him  from  the  estate  falls  short  pf  the  amount  of  revenue 
Bhaahyam  paid  to  Government  {Dakhina  Mohan  Roy  v.  Sarada  Mohan  Boy^); 
yangar,  .  ^^^  ^  ^^^  event  he  can  maintain  no  such  suit  if  he  holds  and 
enjoys  the  entire  estate  as  sole  owner  of  the  property  to  the 
wrongful  exclusion  of  his  co-sharers  {Achut  Bamachandra  Pai 
V.  Hari  Kamtt).^  Though  the  plaintiff  claims  a  fourth  of  the 
estate  under  Jagannatha  Uaz  he  cannot  be  regarded  as  bringing 
this  suit  as  the  representative  in  interest  of  Jagannatha  Baz.  He 
became  the  owner  of  the  one-fourth  share  on  the  23rd  October 
1893,  and  the  arrears  of  revenue  on  the  entire  estate  which  was 
realised  by  Government  from  the  plaintiff's  share  only  accrued 
due  between  the  30th  October  and  the  5th  May  1894,  when  the 
four  shares  were  divided  and  separately  assessed.  During  this 
intervening  period  the  plaintiff,  the  defendant  and  two  other 
co-sharers  were  co-owners  or  tenants  in  common  of  the  estate ; 
the  estate,  however,  was  not  in  the  possession  of  any  of  them ; 
but  continued  in  the  exclusive  possession  of  Jagannatha  Baz 
who,  in  spite  of  the  terms  of  the  sale  deed,  did  not  put  the  late 
Maharajah  of  Yizianagaram  into  possession  of  certain  specified 
villages,  which,  until  partition  of  the  estates  should  be  effected 
by  the  Collector,  was  to  be  enjoyed  by  the  vendee  in  lieu  of  the 
undivided  one-fourth  share  conveyed  to  him  by  Jagannatha  Baz. 
Jagannatha  Baz  having  thus  been  in  possession  of  the  whole  estate 
until  the  5th  May,  he  ought  to  have  paid  the  arrears  of  revenue  in 
question  from  the  income  of  the  estate  or  have  otherwise  accounted 
for  the  income  to  the  four  co-sharers. 

The  arrear  of  revenue  was  a  charge  upon  the  entire  estate 
and  as  between  the  plaintiff,  the  defendant  and  the  two  other 
sharers,  the  charge  as  a  burden  upon  the  estate  had  to  be  borne 
equally  without  prejudice,  however,  to  the  right  of  each  co-sharer 
to  hold  Jagannatha  Baz  accountable  to  him  for  the  mesne  profits 
of  his  share  during  the  said  period.  If  the  Collector  had  realized 
the  whole  amount  of  the  arrears  of  revenue  from  the  share  of 
the  defendant  instead  of  from  that  of  the  plaintiff,  it  is  clear 
that  the  latter  could  not  successfully  resist  the  defendant's  claim 

L    I.  L.  E.,  21  C.142.  2.    I.  L.E.,  llB.,313at319. 
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for  contribution  and,  if  so,  it  follows  that  the  plaintiff  from  whose  Maharaja  of 
'  '  A  •  ViBianagaram 

share  alone  the  arrear    was  realized  by  the  Collector,  is  equally  v. 

entitled  to  claim  contribution  from  the  defendant  since  the  plaintiff   setruoherla 

is  not  responsible  for  the  wrongful  act  of  Jagannatha  Eaz  in  Somaaekhara- 

excluding  his  co-sharers  from  possession  and  making  default  in        

the  payment  of  revenue  due  to  Government  and  also  because,  as  Aiyangar,  J. 

already  staked,  the  plaintiff  cannot  be  regarded  as  bringing  this 

suit  as  the  representative  in  interest  of  Jagannatha  Baz. 

Whether  the  plaintiff  is  equitably  estopped   from   claiming 

contribution  for  all  or  any  of  the  reasons  mentioned  in  paragraphs 

5  and  7  of  the  written  statement,  forms  the  subject-matter  of  the 

sixth  issue,  and  the  Judge  has  recorded  no  finding  on  this  issue. 

The  plea  that  the  suit  is  barred  by  S.  43  of  the  Civil 
Procedure  Code  by  reason  of  the  plaintiff  not  having  joined  this 
defendant  as  a  party  defendant  in  0.  S.  No.  34  of  1894  and 
included  this  claim  also  therein,  is  manifestly  untenable  (See 
Judgment  in  Gangi  v.  Ramaaami^). 

The  claim  for  contribution  generally  arises  in  cases  where 
the  party  seeking  contribution  has  himself  paid  the  amount  in 
respect  of  which  contribution  is  sought.  In  the  present  case, 
however,  the  arrear  of  revenue  was  not  paid  to  Government  by 
the  plaintiff  with  his  own  hand  but  was  realized  by  the  Collector 
under  the  Revenue  Recovery  Act  from  the  income  of  plaintiff's 
share  after  it  was  registered  as  a  separate  estate.  In  my  opinion 
this  makes  no  difference,  either  in  regard  to  the  plaintiff's  right 
to  claim  contribution  or  even  as  to  the  application  of  Art.  99  or 
61  of  the  second  schedule  to  Act  XV  of  1877,  in  both  of  which 
the  person  bringing  the  suit  is  referred  to  as  having  'paid'  the 
amount  sought  to  be  recovered.  Bearing  in  mind  that  in  cases 
in  which  the  right  to  contribution  exists  under  law  the  principle 
on  which  it  rests  is  that  "  both  in  law  and  equity  contribution  is 
bottomed  and  fixed  on  general  principles  of  justice  and  does  not 
spring  from  contract  *  ^*  *  *  and  the  reason  given  in  the  books 
is  in  equali  jure  (the  law  requires  equality).  One  shall  not  bear  the 
burden  in  case  of  the  rest"  (per  Lord  C.  B.  Eyre  in  Swain  v. 
WalP.  See  also  Derring  v.  Earl  of  Winchelsea^y  also  per  Lord 
Bedesdale  in   Sterling  v.  Forester^)    and  that  the   claim  has  its 

1.    12M.  L.J.  B.,  108:3.  A.  No.  961  of  1900.        3.     I.L.  B.41. 
^.    ICh.Bep.  149  4.    3  BUgh  at  P.  690 ;  S.  0.  22 

B.  B.,  at  p.  76. 
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Maharaja  of  foundation  in  the  clearest  principles  of  natural  justice,  for  as  all 

Yizianagaram  *  *  j  ^ 

V.  are  equally  bound  and   are  equally  relieved,  it  seems  but  just  that 

Setnicheria  ^^  ^^^^  ^  <^se  all  should  contribute  in  proportion  towards  a  benefit 
Somasekhara-  obtained  by  all,  upon  the  maxim  QuUentil  commodum  sentire  debit 

et  onics^.     It  is  perfectly  immaterial  whether  the  party  seeking:  contri- 

Bhashyam     .       .  ,      ,  ^  -^  ,  .,  .,.,.,, 

Aiyangar,  J.   bution  made  the  payment  voluntarily  or  involuntarily,  i.  e.,  whether 

he  made  the  payment  and  thus  averted  any  coercive  process  against 
his  property  or  without  making  such  payment  suffered  his  property 
to  be  seized  under  process  of  law  for  the  purpose  of  the  amount 
being  realised  from  its  income  or  by  its  sale.     In  either  case,  he 
has  been  damnified  to  the  extent  to  which  the  payment  made  by 
him  as  the  amount  realised  from  his  property  exceeds  his  share 
of  the  liability,  as  between  him  and  the  party  or  parties  from 
whom  he  seeks   contribution  and    the   latter   have    been  to  that 
extent   benefited.      I   am   glad  to    be   fortified   in    this    opinion 
by   the   judgment    of   Pollock,  C.   B.  in  Bodgers   v.    Maw^,     In 
that  case  the  plaintiff  and  the  defendant  were  partners  and  they 
dissolved  the  partnership,    the  plaintiff  agreeing  to  take  all  the 
debts    of   the  firm  upon   himself  and    to  release   the    defendant 
from  liability  and  the  defendant  giving  him  a  bond  for  a  certain 
sum  payable  by  instalments.     The  plaintiff  failed  to  pay  a  debt  due 
from  the  firm,  whereupon  the  creditors  sued  the  defendant  and  ob- 
tained judgment  and  issued  a  fi,  fa,  under  which  the  sheriff  seized 
and  sold  the  defendant's  goods,  and  out  of  the  proceeds  paid  the 
debt.     In  an  action  by  the  plaintiff  upon  the  defendant's  bond,  it 
was  held  that  the  defendant  was  entitled  to  set  off  as  money  paid 
the  sum  so  paid  by  the  sheriff.     Pollock,  C.  B.,  in  distinguishing 
the  case  from  Moore  v.Pyrke^,  observed  as  follows  : — "  The  present 
case  is  not  precisely  the  same.     Here  the  defendant's  goods  were 
taken  not  under  a  distress  but  under  a  writ  of  fi,  fa.  which  directs 
the  sheriff  to  make  of  the  defendant's  goods  in  that  action  'so 
much  money'  and  the  sheriff  has  so  done ;  he  has  made  money  of 
the  defendant's  goods  and  therewith  has  paid  the  claim  in  the 
action  ***'»«••     We  cannot  see  upon  what  principle  a  man  may 
not  set  off  money  paid    by  the  produce  of  his  goods  as  well  as 
money  paid  indirectly  without  any    sale  of  his  goods."     In  my 
opimon  the  word  'paid'  occurring  in  Arts.  61  and  99  of  Act  XV  of 
1877  will,  without  any  undue  stretching,  include  payments  made  or 

1.    story's  Equity  Juriapnidence,  Sec.  493.  2.    16  M.  *  W..,  444. 

3.    11  East,  62. 
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derived  either  out  of  the  sale  proceeds  or  income  of  the  property   Maharaja  of 
of  the  person  seeking  contributioti,  just  as  under  section  20  of  the  v. 

Limitation  Act,  the  receipt  by  a  mortgagee  of  the  produce  of  land   go^ru^hi^ria 

morte;aged  to  him  is  a  payment  made  to  him  by  the  debtor  for  the  Somasekliara- 

raz. 
purpose  of  that  section.     The  learned  pleader  for  the  appellant        

reUed  on  the  case  of  Fuckaruddeen  v.  Mohima  Chunder^  and  Patta-  Aivanjrw  ™J, 
hhiramayya  v.  Bamayya^  in  support  of  his  argument  that  neither 
Art.  61  nor  Art.  99  was  applicable  to  this  case,  and  that  therefore 
the  suit  is  governed  by  Art.  120  in  so  far  as  the  personal  remedy 
sought  is  concerned.  In  the  former  case,  in  execution  of  a  joint 
decree  for  money  against  the  plaintiff  and  defendant,  the  decree- 
holder  attached  the  plaintiff^s  property  alone  and  realised  the  decree 
amount  by  sale  of  the  property.  The  plaintiff's  suit  for  contribu- 
tion wac.  resisted  on  the  ground  that  it  was  barred  by  Art.  100  of 
Act  IX  of  1871,  corresponding  to  Art.  99  of  Act  XV  of  1877. 
^Hitter  J.,  dealt  with  this  plea  as  follows  : — "  The  date  from  which 
limitation  begins  to  run  is  three  years  from  the  date  of  the  plaintiff's 
advance  in  excess  of  his  own  share.  In  the  present  case  nothing 
was  paid  by  the  plaintiff.  Therefore,  it  is  a  question  whether  that 
article  or  Art.  118  (corresponding  to  120  of  Act  XV  of  1877) 
applies  to  this  case****.  However,  without  expressing  any  decided 
opinion  on  this  point,  and  assuming  that  Art.  100  applies,  we  thhik 
that  the  plaintiff  was  not  bound  absolutely  by  the  statement  made 
in  his  plaint  that  this  cause  of  action  arose  on  the  date  of  the 
auction  sale.  Upon  the  facts  stated  in  the  plaint  it  is  clear  that 
the  cause  of  action  in  the  present  suit  arose  when  the  sale  proceeds  • 
were  taken  out  of  court  by  the  decree-holder.  We  think,  there- 
fore, that  the  lower  Courts  are  not  right  in  holding  that  the  plain- 
tiff's claim  is  barred,  without  ascertaining  the  date  when  the  sale 
proceeds  were  paid  to  the  decree-holder*  *  '^  -^^  The  decree 
of  the  lower  Courts  must  be  set  aside  and  the  case  remanded  to 
the  Court  of  first  in  ice  for  trial.''  Notwithstanding  the 
expression  of  a  doubt  in  this  judgment  as  to  the  applicability  of 
Art  99  of  Act  XV  of  1877,  to  a  case  in  which  the  amount  in  respect 
of  which  contribution  is  sought  was  realized  by  attachment  and 
sale  of  the  property  of  the  person  seeking  contribution,  the  case 
was  decided  and  remanded  on  the  footing  that  that  article 
governed  the  case.  In  the  latter  case^  there  was  a  decree  for  rent 
1.    I.  L.  B.,  4  C.  529.  2.    I.  L.  B.,  20  M.  23. 
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Maharaja  of  amounting  to  Rs.  4,000  and  odd  against  a  number  of  the  tenants 
V.  jointly,  but  the  decree  was  executed  against  one  of  them  alone  by 

Setrucherla  ft^^aching    his   property  and  realising  Rs.  2,650  by  sale  thereof. 

Somaseldiara.  The  share  payable  by  the  plaintiff  was  only  Rs.  183,  he  sued  the 
co-tenants  for  contribution  and  they  pleaded  limitation.     It  was  held 

Aiyanga*'"j.  ^^  second  appeal  that  Art.  99  was  inapplicable  because  the  whole 
of  the  amount  due  under  the  joint  decree  was  not  realized  from 
the  plaintiff  but  only  a  portion  thereof,  though  such  portion  was 
far  in  excess  of  his  share  of  the  liability.  The  learned  judges 
who  decided  that  case  expressed  their  concurrence  in  the  view 
taken  by  the  Calcutta  High  Court  that  the  three  years'  period  of 
limitation  under  Art.  61  should  be  reckoned  not  from  the  date  of 
the  sale,  but  from  the  date  when  the  sale  proceeds  were  drawn  by 
the  decree-holder  from  court.  As  to  the  applicability  of  Art.  61 
they  expressed  their  doubt  in  the  following  terms  : — "It  may  be 
doubted  whether  Art.  61  is  applicable  to  the  present  case  where , 
there  was  no  payment  by  plaintifffl,  but  where  their  property  was 
seized  and  sold  by  the  court  and  the  proceeds  paid  by  the  court 
to  the  decree-holder."  However,  as  the  sale  proceeds  had  been 
drawn  within  three  years  from  the  date  of  the  suit,  and  if  Art.  61 
were  inapplicable  to  the  case,  Art.  120  which  prescribes  a  period  of 
six  years  would  govern  the  case,  the  suit  would  be  in  time  under 
either  article,  and  it,  therefore,  became  unnecessary  to  decide 
whether  or  not  Art.  61  could  be  applied.  I  am  unable  to  share  in 
the  doubt  expressed  in  the  above  two  cases  as  to  the  applicability 
.  of  Art.  99  or  61  as  the  case  may  be  to  a  case  in  which  the  amount 
was  realized  by  sequestration  or  sale  of  the  property  of  the  person 
seeking  contribution,  and  I  cannot  accede  to  the  contention  that 
assuming  that  the  plaintiff  has  no  charge  upon  the  defendant's 
share  of  the  estate,  the  article  applicable  to  the  case  is  Art.  120 
and  not  61  or  99. 

I  shall  now  proceed  to  consider  whether  the  plaintiff  has 
such  a  charge  and,  if  so,  whether  in  so  far  as  he  seeks  to 
enforce  the  charge  the  article  applicable  is  Art,  132,  or  whether, 
as  contended  on  behalf  of  the  respondent,  the  enforcement  of 
the  claim  both  personally  against  the  defendant  and  against 
the  property  charged  with  the  claim  is  governed  by  the  three 
years'  rule  of  limitation  prescribed  by  Art.  61  or  99  as  the  case 
may  be. 
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The  question  of  charge  was  mainly  argued  on  both  sides  with  Maljaw^ja  of 
reference  to  the  decisions  of  the  Indian  High  Courts  reported  in  r. 

Seshagiri  v.  Pkhu^,  Achut  Ramchandra  Pai  v.  Hari   Kamti^,   Setnwhe^U 
Kinu  Ram  Das  v.  Mozaffer  Hoosain  8haha^,  and  Seth  Chitor  Mai  v.  Somasekhwra- 

ahib   Lal\  and  the  English  cases  of  Leslie  v.  French^,  Falhe  v.        

Scot  Imp.  Insurance  Co.\  and  StrtUt  v.  Tippett^  and  S.  35  of  the  A^y^^^^j. 
Madras  Revenue  Recovery  Act  II  of  1864  as  amended  by  Madras 
Act  I  of  1897. 

The  statutory  charge  recognized  or  created  by  S.  35  of 
Act  II  of  1864  is  inapplicable  to  the  case,  at  any  rate  for  the 
reasons  that  it  gives  a  charge  only  over  the  land  "  which  has  been 
or  is  about  to  be  attached"  and  which  is  released  or  saved  there- 
from by  payment  made  by  the  party  seeking  to  be  reimbursed 
either  in  whole  or  by  way  of  contribution,  while  in  the  present  ca.se, 
it  was  not  the  defendant's  land,  over  which  the  charge  is  now 
claimed,  that  was  or  was  about  to  be  attached,  but  the  land  of  the 
plaintiff  himself,  and  that  after  it  had  been  separated. 

The  question,  therefore,  which  was  chiefly  argued  was,  whether 
apart  from  the  provisions  of  S.  35  of  the  Revenue  Recovery  Act, 
the  plaintiff  has,  under  the  general  principles  of  law,  a  charge 
over  the  defendant's  share  by  reason  that  it  was  equally  liable  with 
the  plaintiff's  share  to  pay  the  arrear  of  revenue  which  accrued 
due  to  Government  between  31st  October  1893  and  5th  May  1894. 

The  principle  of  law  applicable  to  the  case  was  fully  discussed 
by  a  Pull  Bench  of  the  Calcutta  High  Court  in  Kinu  Ram  Das  v. 
Mozaffar  Husain^  and  it  was  held  by  a  majority  of  three  judges 
against  two  that  a  co-sharer  who  has  paid  the  whole  revenue  and 
thus  saved  the  estate,  does  not  by  reason  of  such  payment  acquire 
a  charge  on  the  share  of  his  defaulting  co-sharer.  In  that  case 
the  decision  of  the  same  Court  in  8yed  Enayet  Hossein  v.  Muddeen 
Mooner  Shahoon^,  which  recognised  such  charge  on  the  authority 
of  a  dictum  of  the  Privy  Council  in  Nugendrachunder  v.  Kaminee 
Dossee^^  was  overruled  and  the  dictum  of  the  Privy  Council  was 
explained  and  distinguished. 

1.  I.  L.  B.,  11  M.  462.  6.  34  Ch.  D.  284. 

2.  I.  L.  B.,  11  B.  818.  7.  62  L.  T.  Bep.  N.  S.  475. 
8.  I.  L.  B.,  14  C.  809.            8.  I.  L.  B.,  14  C.  809. 

4.  I.  L.  B.,  809  14  A.  273.         9.  14  B.  L.  B.,  166. 

10.  11  M.  I.  A.  at  p.  268. 
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Maharaja  of  The  samo  question  had  already  come  under  the  consideration 

V.  of  t lie  Bombay  High  Court  in  Achuta  Ramache^vWa  v.  Hari^   and 

^l^ijer^la   fo^owing  the   decision  in  14  B.    L.  R.,   155,  the  dictum    of  the 

Somasekhara-  Privy  Council  in  Nuyeiid^a  Chunder  v.  Kaminee  Dossee'^,  and  some 
other  Calcutta  cases,  Bam  Dutt  Singh  v.  Hurakh  Narain  Singh^, 

Aiyan^rrJ.  -^^^^^  Chunder  Roy  v.  Ruf  Lall  Do.v«  ,  in  spite  of  the  doubt 
expressed  in  Kritsto  Mohiiiee  Dorset  v,  Kaliprosonno  Ghose^,  it  was 
there  held  that  payment  of  assessment  by  a  part  owner  is  a  payment 
made  by  a  person  entitled  to  pay  it  who  does  so  under  circum- 
stances which  make  it  necessary  in  order  to  save  the  estate  for 
himself  and  co-owners,  and  "  in  either  view  of  such  payment,  he 
becomes  equitably  entitled  to  a  charge  on  the  whole  estate  as 
against  the  other  co-sharers,  and  if  this  be  so,  the  mere  circum- 
stance that  he  has  no  existing  charge  on  their  shares  at  the  time 
of  such  payment  would  appear  to  be  no  sufficient  reason  in  equity, 
justice  and  good  conscience  for  not  allowing  him  to  realize  the 
payment  from  the  shares  of  his  co-owners  for  their  respective 
quotas."  The  suit,  however,  was  dismissed  as  upon  the  facts  it 
was  held  that  the  plaintiff  was  not  entitled  to  contribution. 

In  Seshagiri  v.  Pichu^  the  revenue  due  on  certain  lands 
comprised  in  a  ryotwaii  patta  fell  into  arrears,  and  subsequently 
thereto  the  plaintiff  and  defendant  No.  4  each  bought  a  portion 
of  the  lands.  After  this  the  portion  in  the  plaintiff's  possession 
was  alone  attached  for  the  arrears  and  he  paid  the  whole  amount 
to  prevent  a  sale  and  sued  to  recover  the  proportionate  share  of 
revenue  in  respect  of  the  portion  purchased  by  the  4th  defendant 
claiming  payment  of  the  same  as  a  charge  upon  such  portion.  It 
was  held,  following  the  decision  of  the  minority  in  Kinu  Ram  Das 
V.  Mozaffar  Hussain^,  and  dissenting  from  the  view  of  the  majority 
that  the  plaintiff  was  entitled  to  a  decree  for  contribution  against 
defendant  No.  4  and  to  a  charge  on  the  lands  in  his  possession. 

The  question  was  also  subsequently  considered  by  a  Full 
Bench  of  the  Allahabad  High  Court  in  Seth  Chitor  Mai  v.  Shib 
Lap,  in  which  the  majority  {Mahmoad,  J.  dissenting)  concurred  in 
the  Full  Bench  decision  of  the  Calcutta  High  Court.    Both  in  the 


1.     I.  L.  B.,  11  B.  318 

5.     I.  L.  R.,  8  C.  402. 

2.     11  M.I.  A.  268. 

6.     I.  L.  R.,  H  M.  452. 

3.    I.  L.  B.,  6  C.  649. 

7.    I.  L.  B.,  14  C.  809. 

4.    I.L.B.,9C.377. 

8.    I.L.B.,  14A.278. 
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Calcutta  and  Allahabad   decisions   the  provisions  of  tlie  various  Maharaja  of 
enactments  in  force  in  those  provinces  relating  to  the  recovery  of    ***   v. 
arrears  of  i*evenue  which  are  much  more  complicated  than   the   ^^uc^^a 
corresponding  enactments  in  force  in  this  Presidency,  were  critically  Somasekhara- 
examined  and  the  English  law  also  fully  discussed-  1 

n  1  .     T^       •  1  •  BhaBhyam 

So  far  at  any  rate  as  this  Presidency  is  concerned,  in  deter-  Aiyaiigar,  J. 
mining  the  question  now  under  consideration^  I  attach  no  value  to 
the    circumstance  that   S.  35  of  the  Madras  Revenue  Recovery 
Act  creates  a  charge  only  in  favour  of  a  bona  fide  mortgagee  or 
other  incumbrancer  or  any  person  not  being  in  possession  of  the 
estate,  but  bona  fide  claiming  an  interest  therein  adverse  to  the  de- 
faulter, but  that  no  similar  provision  is  made  in  favour  of  a  co-sharer. 
Nor  am  I  convinced  by  the  reasoning  of  Wilson,  J.,  in  Kinti  Ram 
Das  V.  Mozaffar  Hussain  or  of  Edge,  C.  J.,  in  Seth  Chitor  Mai.  v. 
8h%h  Lnly  that  it  would  be  contrary  to  the  policy  of  legislative 
enactments  in  those  provinces  to  recognise  an  equitable  charge  in 
favour   of   a   co-sharer,  even  if  such  charge  should  exist  under 
general  principles  of  law.     The  maxim  '  expresbio  unius  est  exclimo 
alterius^  is  wholly  inapplicable  in  dealing  with  questions  of  this 
kind  with  reference  to  special  or  local  enactments  not  professing 
to  be  a  codification  of  any  particular  branch  of  law.     On  this  point 
I  cannot  do  better  than  quote  the  following  passage  from  Maxwell's 
Interpretation  of  Statutes  (3rd  edition  at  pp.  437 — 39),  which  is 
fully    supported   by   common   sense   and   the   authorities   therein 
referred  to : — '*  Provisions  sometimes  found  in  statutes  enacting 
imperfectly  or  for  particular  cases  only  that  which  was  already  and 
more  widely  the  law,  have  occasionally  furnished  ground  for   the 
contention  that  an  intention  to  alter  the  general   law  was  to  be 
inferred   from  the  partial  or  limited  enactment ;  resting  on  the 
maxim,  expreaaio  uniiis  est  exclusio  alterius.     But  the,  maxim  is 
inapplicable  in  such  case3.     The  only  inference  which  a  court  can 
draw   from  such  superfluous   provisions  (which  generally  find  a 
place  in  Acts  to  meet  unfounded  dbjections  and  idle  doubts)  is  that 
the  Legislature  was  either  ignorant  or  unmindful  of  the  real  state 
of  the  law,  or  that  it  acted  under  the  influence  of  excessive  caution ; 
and  if  the  law  be  different  from  what  the  Legislature  supposed  it  to 
be,  the  implication  arising  from   the  statute,   it  has  been  said, 
cannot  operate  as  a  negation  of  its  existence,  and  any  legislation 
founded  oii  such  a  mistake  has  not  the  effect  of  miilrifig  that  law 
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Maharaja  of  which  the  Legislature  erroneoasly  assumed  to  be  so.     Thus,  when 
nsianagaram  .^  contending  that  debts  due  by   corporate  bodies  were  subject  to 

SeT^^^t    foreign  attachment  in  the   Mayor's  Court,   the  express   statutory 

Somasekhara-  exemptions  of  the  East  India  Company  and  of  the  Bank  of  England 
— 1        were  relied  upon  as  supplying  the  inference  that  corporate  bodies 

A?yanff^"j.  ^®^  deemed  by  the  Legislature  to  be  subject  to  that  process,  the 
judicial  answer  was  that  it  was  more  reasonable  to  hold  that  the 
two  great  corporations  prevailed  on  Parliament  io  prevent  all 
question  as  to  themselves  by  direct  enactment,  than  to  hold  that 
Parliament  by  such  special  enactment  meant  to  determine  the 
question  in  all  other  cases  adversely  to  corporations.  A  Local  Act 
which,  in  imposing  wharfage  dues  for  the  maintenance  of  a  harbour 
on  certain  articles,  expressly  ex^npted  the  crown  from  liability  in 
respect  of  coals  imported  for  the  use  of  royal  packets  ;  and  the 
provisions  in  turnpike  Acts  which  exempted  from  toll  carri^es 
and  horses  attending  the  queen,  as  going  or  returning  from  such 
attendance  were  not  sufiEered  to  affect  the  more  extensive  exemp- 
tions which  the  Crown  enjoys  by  virtue  of  its  prerogative.  The 
will  of  the  Legislature  as  expressed  in  a  statute  is  of  course 
supreme  and  to  the  extent  to  which  rights  have  been  created  as 
declared  by  a  statute  they  must  take  effect  whether  the  same 
be  consistent  or  inconsistent  with  the  common  law  of  the  land  or 
with  notions  of  justice,  equity  and  good  conscience  and  in  either 
case,  whether  the  Legislature  was  aware  or  was  ignorant  of  the 
common  or  equity  law.  An  instance  is  afforded  by  section  35  of 
Madras  Act  II  of  1864,  which  gives  a  charge  in  favour  of  the 
mortgagee  of  the  land  for  payment  of  revenue  made  by  him  which 
charge,  however,  is  to  take  priority  over  other  charges,  only  accord- 
ing to  the  date  at  which  such  payment  was  made,  though  under 
general  law  such  payment  will  take  priority  according  to  the  date 
of  his  mortgage.  The  Legislature  has  thus  though  probably  un- 
consciously and  apparently  in  ignorance  of  his  rights  under  the 
general  law  deprived  him  of  the  priority  which  he  would  otherwise 
have  had. 

As  far  as  there  is  any  indication  by  the  Legislature  of  its 
policy,  if  any,  in  the  matter,  I  may  refer  to  section  81,  cl.  4  of 
Madras  Act  IV  of  1897  which  runs  as  follows : — "  A  co-owner  or 
a  person  who  in  good  faith  deems  himself  to  be  owner  or  oo- 
owner  making  such  payment  shall  acquire  a  charge  on  such  estate 
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or  Grovemment  land  for  the  amoanh  so  paid  by  him  with  interest  Maharaja  of 
thereon  at  the  rate  of  9  o/o  per  annum  ;  provided  that  in  the  case    "**^^'^'" 
of  a  co-owner  such  charge  shall  extend  only  to  so  much  of   the   g®"  ^h^*^ 
amount  paid  as  is  due  in  respect  of  the  shares  of  the  other  co-owners  Somasekhara- 
in  such  estate  or  Government  land/'     The  payment  here  referred  to  '.'■ 

is  payment  of  public  revenue  on  account  of  expenses  of  survey  and  j^y^^^^^^ 
demarcation.  And  if  in  determining  whether  or  not  it  is  just  and 
equitable  that  a  co-owner  should  have  such  a  charge  in  the  matter 
of  the  payment  of  public  revenue,  it  is  legitimate  to  import  the 
element  of  public  policy,  I  may  add  that  the  existence  of  such  a 
charge  in  favour  of  a  co-owner  will,  by  giving  him  greater  security 
for  the  realization  of  the  contribution  due  to  him  from  the  default- 
ing co-owner,  indirectly  strengthen  the  security  which  the  Crown 
possesses  under  the  law  for  collection  of  land  revenue. 

The  question  having  been  fully  discussed  pro  and  con  in  the 
leading  Indian  cases  above  referred  to,  I  am  relieved  from  the 
necessity  of  travelling  over  more  or  less  the  same  ground  and 
shall  content  myself  with  stating  my  own  reasons  for  adopting  the 
conclusion  arrived  at  in  the  Madras  and  Bombay  cases  and  by  the 
dissenting  Judges  in  the  Calcutta  and  Allahabad  Full  Bench 
cases  in  so  far  as  such  conclusion  involves  the  proposition  which 
is  all  that  arises  in  the  present  case  that  where  one  of  two  or 
more  co-sharers  in  a  revenue-paying  estate  pays  the  whole  revenue 
in  order  to  save  and  so  does  save  the  estate,  he  is  entitled  ta  a 
charge  upon  the  share  of  each  of  his  co-sharers  to  the  extent  of  the 
tatter's  share  of  the  revenue. 

The  true  principle  applicable  to  the  case  has  been  well  pointed 
out  by  Kenmn,  J.  in  the  following  terms  in  Seshagiri  v.  Pichu^ 
"  The  lands  of  defendant  No.  4  and  of  the  plaintiff  are  both  liable 
to  a  common  burden,  neither  of  them  can  get  his  land  free  from 
the  claim  for  the  revenue  without  paying  the  amount  due  on  the 
whole  lands.  It  would  be  against  equity  and  good  conscience  that 
the  common  burden  should  be  thrown  exclusively  on  either  lot  of 
land  or  on  either  of  the  parties-  I  wish  to  add  that  Harbert'a  case 
is  an  authority  that  in  case  of  persons  liable  to  payment  of  a 
common  burden  affecting  their  lands  the  lands  of  one  alone  shall 
not  be  liable.     In  that  case  it  is  said  '  when  two  or  more  are  bound 

1.    I.  L.  B.,  11  M.  462  at  454. 
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Maharaja  of  on  a  recognisance  or  statute,  each  is  bound  in  the  whole,  yet  the 

V.  land  of  one  only  shall  not  be  extended.'     Further  it  is  sciid  '  so  it 

8etimjl?eria   ^PP^^'^  ^y  those  cases  that  when  land  shall  be  charged  by  any 

Somasekhara-  Hen  the  charge  ought  to  be  equal  and  one  alone  should  not  bear  all 

the  burden,  and  the  law  on  this  point  is  grounded  in  great  equity/ 

Aiy^gar^J.  Under  S.  2  of  Madras  Act  II  of  1864,  it  is  expressly  declared 
that  '  the  land,  the  buildings  upon  it  and  its  products  shall  be 
regarded  as  the  security  for  the  public  revenue '  due  on  the  land 
and  taking  that  along  with  S,  42,  it  is  clear  that  public  revenue 
forms  the  first  charge  upon  the  land,  i,  «.,  upon  the  whole  and 
every  portion  of  the  estate. 

From  the  Full  Bench  decisions  of  the  Calcutta  and  Allahabad 
High  Courts  I  gather   that  there  are  sections  corresponding    to 
S.   42  in   the   Revenue    Law    in    force   in    those   provinces,   but 
whether  there  is  an  express  section  corresponding  to  S.  2  of  the 
Madras    Act,   I  am  not  aware.     It  appears  to  me  that  sufficient 
attention  was  not  paid  in  those  cases  to  the  fact  that  the  amount  in 
respect  of  which  contribution  was  sought  by  one  co-owner  against 
another,  formed  by  law  a  charge  upon  the  lands  belonging  to  the 
co-owners.     This  element,  in  my  opinion,  materially  simplifies  the 
determination  of  the  question  and  distinguishes  the  case  from  the 
decision  of  a  single  Judge  reported  in  Thanikachella  v.  Shuda- 
chella^.     In  this  latter  case  one  of  two  joint  farmers  of  a  mittah 
paid  the  whole  of  the  rent  due  to  the  mittahdar  and  brought  a  suit 
for  contribution  against  the  co-farmer,  and  it  was   held   that  by- 
reason  of  such  payment  he  acquired  no  charge  upon  the  share  of 
the   co-farmer  in  the   leasehold  and   that  the  suit  was   therefore 
barred  by  limitation  having  been  brought  more  than  three  years 
after  the  date  of  payment.     Mr.  Justice  Parkei*  distinguished  it 
from  Seshagiri  v.  Pichu^  really  on  the  ground  that  the  amount 
in   respect   of   which    contribution   was    sought   was    not   public 
revenue   under  the  Revenue  Recovery  Act  but  only   rent  under 
Madras  Act  VIII  of  1865.     Under  the  law  in  force  in  this  Presi- 
dency rent  due  to  a  proprietor  unlike  revenue  due  to  Government 
forms  no  charge  upon  the  holding.     According  to  the  view  taken 
in  the  Calcutta  and  Allahabad  Full  Bench  cases   by  the  dissen- 
tient Judges,  even  in  such  a  case  the  party  seeking  contribution 
would  have  a  charge  on  the  principle  of  salvage.     It  is,  however, 

1.    I.  L.  B.,  15  M.  298.  2.    I,  L.  B.,  11  M.  452. 
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unnecessary  to  consider  in  this  case  whether  such  view  is  sound  or  Maharaja  of 

•^  ^     Vizianagaram 

not.    The  learned  Chief  Justice  in  the  Allahabad  case  concludes  his  v. 

judgment   as   follows : — (pp.  299   and  300)  "  Justice,  equity  and   setrucherla 

good  conscience  are  captivating  terms  ;  but  before  a  Judge  applies  Somas^hara- 

what  may  appear  to  him  at  first  sight  to  be  in  accordance  with         — • 

.      .  .••-.  .  1  1  ri  1  Bhashyam 

justice,  equity  and  good  conscience,  he  must  be  careful  to  see  that  Aiyangar,  J. 

his  views  are  based  on  sound  general  principles^  and  are  not  in 

conflict   with    the  intentions   of   the  Legislature    or   with   sound 

principles  recognised  by  authority.     In  my  opinion  justice,  equity 

and  good  conscience  do  not  require  us  in  India  to  go  so  far  afield 

as  the  Irish  Courts,  in  order  there  to  seek  for,  and  thence  to 

import  into   India,  novel  principles  of  equity  based   on  unsound 

analogy,  and  rejected  as  unsound  by  Judges  of  such  authority  as 

Bmen  and  Fry,  L.  JJ.,  and  not  followed  by  such  an  authority  as  the 

late  Lord  Justice  Cotton  in  Falcke  v.  Scottish  Imperial  Insurance 

Go?  and  which  further  are  at  variance  with  the  Transfer  of  Property 

Act,  1882,  of  the  Indian  Legislature,  and  with  the^ policy  of  the 

Government  as  disclosed  in  its  legislative  enactments.^' 

No  doubt  as  held  by  the  House  of  Lords  in  the  recent  case  of 
^  Buabon  Steamship  Company  v.  The  London  Assurance^ ,  there  is  no 
general  principle  of  law  that  where  one  person  gets  some  advan- 
tage from  the  act  of  another,  a  right  of  contribution  towards  the 
expense  for  that  act  arises  on  behalf  of  the  person  who  has  done 
it.  In  that  very  case  in  which  the  right  of  contribution  was 
negatived,  the  Lord  Chancellor  put  it  on  the  ground  that  in  that 
case  there  was  no  debt  for  which  both  the  parties  were  bound  to 
Bome  third  person  on  a  common  obligation  binding  both  parties  to 
equality  of  payment  or  sacrifice  in  respect  of  such  obligation.  But 
when  once  the  right  of  contribution  is  established,  as  in  the 
present  case,  it  certainly  cannot  be  an  inequitable  or  violent  stretch 
of  such  right  to  make  it  a  charge  against  the  co-owner's  share  at 
any  rate  in  certain  classes  of  cases  and  as  against  him.  In  the 
Allahabad  Full  Bench  case  the  contention  was  that  the  charge 
should  prevail  as  against  a  prior  mortgagee  and  in  fact  against  a 
purchaser  in  execution  of  a  decree  founded  on  such  prior  mortgage ; 
and  I  suspect  that  the  judgment  of  the  Chief  Justice  is  principally 
directed  to  negativing  the  claim  of  priority  of  charge. 

1.    S4Ch.  D.284.  2.    (1900  A.  C.  6). 
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Maharaja  of  As  between  competitors  for  priority  of  charge  I  am  inclined  to 

agaram  ^j^^j^  ^j^^j.  Qj^iggy  jj}jg  parties  who  are  immediately  concerned  do  not 

sttrudieria  °^^^®  ^^®  necessary  payment  though  an  appeal  is  made  to  them  for 

Somasekhara- the  purpose,  a  later  incumbrancer  who  makes  the  payment  can 
raz. 
acquire  no  priority  of  charge  in  respect  of  such  payment,  but  that 

Aiyfuagaffl'j.  *  porson  occupying  the  position  of  a  part  owner  is  under  no  obliga- 
tion to  communicate  with  mortgagees  and  that  if  the  payment  be 
made  by  him  honestly  and  bona  fide  and  not  by  the  mortgagee,  to 
save  the  estate  from  being  sold  for  arrears  of  revenue  he  will 
acquire  a  priority  of  charge  over  such  mortgagee  as  held  in  the 
dissenting  judgment  of  Mahnwod,  J.  I  refrain,  however,  from 
expressing  any  decided  opinion  on  this  point,  as  no  such  question 
of  priority  arises  in  the  present  suit  and  all  that  has  to  be  decided 
in  this  appeal  is  whether  the  plaintiff  has,  as  against  the  defendant 
and  any  one  claiming  under  him  since  the  date  of  payment,  a 
charge  against  his  shjire  in  the  estate. 

If  ^  justice,  equity  and  good  conscience  do  require  us  in  India 
to  go  so  far  afield  '  as  the  English  courts  '  in  order  there  to  seek 
for  and  thence  to  import  into  India  principles  of  equity,*  we  can 
certainly  be  pardoned  '  to  go  so  far  afield  as  the  Irish  courts  '  for 
the  same  purpose.  We  in  India  are  not  a>)solutely  bound  by  the 
decisions  of  either  set  of  courts,  as  we  are  by  the  decisions  of  the 
Judicial  Committee  of  the  Privy  Council ;  but  without  resorting  to 
the  decisions  of  the  Irish  courts,  I  say  with  all  deference,  that  the 
lien  contended  for  in  the  present  case  is  not  im{>orting  into  India 
any  novel  principle  of  equity  based  on  unsound  analogy  and 
rejected  as  unsound  by  judges  of  such  eminence  as  Bowen  and 
Fry,  L.  JJ.  and  not  followed  by  an  equally  eminent  judge  as  the 
late  Lord  Justice  Cotton  in  Falcke  v.  Scot  Imp.  Insurance  Co. ; 
nor  is  it  at  all  at  variance  with  the  Transfer  of  Property  Act  of  the 
Indian  Legislature  and  with  the  policy  of  the  GMDvemment  as 
disclosed  in  its  legislative  enactments,  at  any  rate,  sucT*  of  them  as 
are  in  force  in  this  Presidency. 

The  English  cases  relating  to  liens  for  expenditure  upyn  the 
property  of  another  are  collected  by  Fisher  in  his  work  on/ Mort- 
gages (5th  edition)  in  paragraphs  520,  530,  and  there  is  an  Admira- 
ble summary  and  critical  review  of  the  English  and  InWian  Law 
on  the  subject  by  Dr.  Rash  Behari  Ghose  in  his  yaluaWe  treatise 
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on  Mortgages  (3rd  edition,  pp.  150—175).     A  reference  to  ^^^^se  Ma^a^f^ 

will  show  that  there  is  nothing  novel  in  the  lien  contended  for  in  v. 

the  present  case.     As  regards  the  two  English  cases  principally    getnicherla 

relied   npon  in  the  Calcutta  and  Allahabad  Pull  Bench  cases,  as  Somasekhara- 

neirativing   the  lien,  I  venture  to   state,  with  all   deference,  that        

,.-,...        .-I     .  J.    Bhashyam 

neither  of  those  cases  is  an  authority  for  the  position  that  a  part  Aiyangar,  J. 

owner  acquires  no  lien  upon  the  property  of  his  co-owner,  when 

the  common  debt  which  the  former  discharged  was  itself  a  charge 

and  burden  equally  upon  the  share  of  both.     In  In  re  Leslie^,  Fry, 

L.  J.,  in  dealing  with  the  payment  of  premiums  on  a  poUcy  of  life 

insurance  by  a  stranger  or  part  owner,  formulated  that  a  lien  may 

be  created  upon  the  moneys  secured  by  a  policy,  by  payment  of 

premiums  in  the  following  cases  (P.  560): — 

"  First — By  contract  with  a  beneficial  owner  of  the  policy  ; 

Secondly — ^By  reason  of  the  right  of  trustees  to  an  indem- 
nity out  of  their  trust  property  for  money  expended  by 
them  in  its  preservation  ; 

Thirdly — By  subrogation  to  this  right  of  trustees  of  some 
person  who  may  at  their  request  have  advanced  money 
for  the  preservation  of  the  property. 

Fourthly, — By  reason  of  the  right  vested  in  mortgagees,  or 
other  persons  having  a  charge  upon  the  poUcy,  to  add  to 
their  charge  any  moneys  which  have  been  paid  by  them 
to  preserve  the  property/' 

Later  on  (at  p.  561)  he  added  that  except  in  the  above  four 
cases  no  lien  is  created  by  the  payment  of  premiums  by  a  mere 
stranger  or  part  owner.  It  will  be  observed  that  Fry,  L.  J.,  made 
such  positive  statement  only  with  reference  to  the  payment  of 
premiums  on  a  policy  of  insurance.  But  I  very  much  doubt 
whether  even  in  regard  to  that  class  of  cases  Pry,  L.  J.,  was  suflS- 
ciently  guarded  in  making  such  a  sweeping  and  positive  statement. 
In  Strutt  V.  Tippett^,  Lindley,  L.  J, in  dealing  with  payments  by 
a  stranger,  of  premiums  on  a  life  policy,  referred  as  follows  to 
snch  statement  of  the  law  by  Pry,  L.  J.,  (at  p.  477)  : — *'I  have 
come  to  the  conclusion  that,  npon  the  documents,  any  right  to  a 
lien  was  excluded  by  the  terms.    Apart  from  that  I  have  some 

1.    23Ch.  D.582.  2.    62  L,  T.  G^.  S.)  p.  476. 
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Maharaja  of  doubt  if  there  would  not  be  a  lien.  I  am  too  cautious  to  indulge 
izianagaram  .^  g^jj^j^i  propositions,  and  I  am  doubtful  if  the  propositionB  in 
Setr^h^la  ^"^^^  Leslie,  Lebliev.  French  {ubi  sup)  are  exhaustive.     Fry,  L.  J., 

Somasekhara-  there,  after  enumerating  cases  in  which  a  lien  is  created,  says : 
1        *  I  am  further  of  opinion  that,  except  under  the  circumstances  to 

Myt^gl^J.  which  I  have  referred,  no  lien  is  created  by  the  payment  of  the 
premiums  by  a  mere  stranger  or  by  a  part  owner/  In  this  case 
the  plaintifEs  are  mere  strangers.  I  do  not,  however,  regard  the 
plaintiff's  clwim  to  a  lien  as  necessarily  excluded  by  the  proposition 
in  In  re  Leslie,  Leslie  v.  French.  If  an  owner  of  onerous  property 
agrees  with  me  to  indemnify  me  or  my  property  from  the  burdens 
on  the  onerous  property  which  may  fall  on  me  or  my  property,  and 
the  owner  makes  default,  and  I  or  my  property  have  to  bear  those 
burdens,  I  am  inclined  to  think  that  I  should  have,  as  against  the 
owner  of  the  onerous  property,  a  lien  on  it  for  the  money  expended 
by  me  in  bearing  that  burden  which  as  between  him  and  me  he 
ought  to  bear.  I  should,  in  the  case  supposed,  have  preserved  the 
onerous  property  for  him  under  circumstances  which  entitled  me 
to  it  at  his  expense,  and  I  do  not  think  that  in  such  a  case  my  sole 
remedy  is  by  an  action  for  damages  against  him ;  the  existence  of 
such  personal  remedy  would  not,  I  think,  exclude  such  lien.  I  am 
not  aware  of  any  decision  inconsistent  with  this  wiew,  and  the 
principles  on  which  many  cases  of  equitable  lien  depend  seem  to  me 
to  suport  a  lien  in  such  a  case.' 

The  above  remarks  of  Lindley,  L.  J.,  which  were  made  with 
reference  to  payments  made  by  a  stranger,  will  apply  with  greater 
force  to  payments  made  by  a  part  owner.  In  In  re  Leslie,  Pry,  L. 
J.,  admits  that  it;  is  well  established  that  if  a  tenant  for  life  renews 
leaseholds  and  dies  before  the  expiration  of  the  renewed  term,  his 
estate  is  entitled  to  a  lien  on  the  interests  in  remainder  propor- 
tionate to  the  unexpired  portion  of  the  renewed  term.  But  he 
distinguishes  the  same  from  the  case  before  him  on  the  ground  that 
the  equities  governing  the  relation  of  tenant  for  life  and  remainder- 
man are  peculiar,  conceding  that  the  case  before  him  was  not 
analogous  to  the  relation  of  tenant  for  life  and  remainderman; 
certainly  the  equities  governing  the  relation  of  co-owners  of  an 
estate  subject  to  an  indivisible  assessment  payable  to  Government 
under  the  stringent  rules  of  the  revenue  law  in  force  in  India  and 
in  the  interests  of  the  public,  realisable  summarily  under  the 
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drastic  measures  of  such  law,  are  even  more  peculiar  than  those  Maharaja  of 
*      _.^  -  .    -  Vwianagaram 

between  a  tenant  for  life  and  remainderman.  v. 

Sri  Rajah 

In  Falcke  v.  Bcot.  Imp.  Insurance  Co.,^  the  Court  of  Appeal   Setmoheria 
held  that  payment  of  premiums  on  a  policy  of  Life  Insurance  by         ^^^ 
the  assured   in  his  character    of    owner   of   the   equity   of    re-    di^'T^  ^ 
demptioii  could  not  give  him  a  Hen  in  priority  to  the  mortgage  Aiyangar,  J» 
debt,  and  that  the  fact  that  the  policy  has  been  preserved  by  such 
payment  did  not  give  him  a  right  to  have  the  premiums  repaid  nor 
give  him  Uen  on  the  policy  for  it,  and  an  opinion  was  expressed 
that  the  maritime  doctrine  of  salvage  had  no  application  to  the 
payment  of  premiums  on  a  policy.  Cotton,  L.  J.,  in  the  course  of  his 
judgment  stated  that  if  there  had  been  circumstances  leading  to 
the  conclusion  that  there  was  a  request  by  the  mortgagee  of  the 
policy  that  the  premium  should  be  paid  by  the  mortgagor,  then 
there  would  be  a  claim  against  the  mortgagee  or  his  representative 
for  the  money  and  that  he  would  not  say  that  there  might  not  be  a 
lien  on  the'  policy.     Bowen,  L.  J.,  lays  down  as  follows  the  princi- 
ples of  law  applicable  to  the  case  before  him,  pointing  out  the 
distinction  between   the   maritime  law  of  salvage  and   the  right 
claimed  in  that  case:— (34  Ch.  D.,  pp.   248—9)    "The  general 
principle  is  beyond  all  question,  that  work  and  labour  done  or 
money  expended  by  one  man  to  preserve  or  benefit  the  property  of 
another  do  not  according  to  English  law  create  any  Hen  upon  the 
property  saved  or  benefited,  nor,  even  if  standing  alone,  create  any 
obligation  to  repay  the  expenditure.    Liabilities   are  not  to  be 
forced  upon  people  behind  their  backs  any  more  than  you  can  con- 
fer a  benefit  upon  a  man  against  his  will.     *'  There  is  an  exception 
to  this  proposition  in  the  maritime  law.     I  mention  it  because  the 
word  ^  salvage  *  has  been  used  from  time  to  time  throughout  the 
argument,  and  some  analogy  is  sought  to  be  established  between 
salvage  and  the  right  claimed  by  the  respondents.     With  regard  to 
salvage    and   contribution,     the    maritime   law  differs    from    the 
common   law.     It  has  been  so  from  the  time  of  the  Roman  law 
documents.    The  maritime  law,  for  the  purposes  of  public  policy 
and  for  the  advantage  of  trade,  imposes  in  these  cases  a  liability 
upon  the  thing  saved,  a  liability  which  is  a  special  consequence 
arising  out  of  the  character  of  mercantile  enterprises,  the  nature  of 
sea  perils  and  the  fact  that  the  thing  saved  was  saved  under  great 

1.    34Ch.  D,284. 
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Maharaja  of  distress  and  exceptional    circumstances.      No   similar    doctrine 

*^*  '^v.  applies  to  things  lost  upon  land,  nor  to  anything  except  ships  or 

Setrucheria   S^^^  ^^  P^^il  at  sea.'^     Pry,  L.  J.,  expressed  himself  as  follows  as 

Somasekhara-  to  the  Application  of  the  doctrine  of  salvage  to  cases  not  connected 

with  the  perils  of  the  sea  (P.  254) : — "  I  would  make  only  one 

AiyangarTj.  ^ther  observation.  We  have  heard  a  great  deal  on  both  sides  of 
what  has  been  called  the  doctrine  of  salvage.  I,  like  Vice-Chancel- 
ler  Kindersley,  exceedingly  doubt  whether  that  word  can  with  any 
propriety  be  applied  to  cases  of  this  description.  With  regard  to 
salvage  in  the  case  of  ships  and  maritime  perils  we  know  its 
meaning.  It  appears  that  the  expression  "  salvage  moneys'*  as  we 
are  informed  by  one  of  the  learned  counsel  for  the  appellant,  and  I 
daresay  he  is  quite  right,  first  occurs  in  the  report  of  the  case  of 
In  re  Tharp  which  was  before  Lord  St.  Lenards  in  1852,  where  he 
seems  to  have  used  the  expression  as  one  familar  to  the  Irish  Courts 
in  certain  cases.  I  certainly  wish  that  the  expression  had  remained 
^  on  the  other  side  of  the  channel  where  it  seems  to  have  arisen.     I 

doubt  whether  any  doctrine  which  is  expressed  by  the  word 
*  salvage'  applies  to  cases  of  this  description.'*  The  learned  Chief 
Justice  in  the  Allahabad  High  Court  evidently  refers  to  the  above 
observations  of  Bowen  and  Fry,  L.  JJ.,  when  he  says  that  '*  the 
doctrine,  which  apparently  had  its  origin  in  the  courts  in  Ireland 
that  a  charge  upon  land  may  arise  on  the  principle  of  maritime 
civil  salvage  has  been  satisfactorily  exploded  as  a  principle  of 
equity*  (P.  298). 

Notwithstanding  the  supposed  '  recent  protest  *  by  two  emi- 
nent English  Judges  as  to  the  use  of  the  expression  '  salvage  Hen  * 
to  cases  other  than  'Maritime  Civil  Salvage*,  Lord  Macnaghten  in 
delivering  the  Judgment  of  their  Lordships  of  the  Privy  Council  in 
a  later  case,  Dakshina  Mohun  v.  Saroda  Mohun^,  referred  to  the 
claim  of  a  person,  to  be  repaid,  by  the  proprietor  whose  title  was 
established  under  the  final  decree  in  the  case,  the  amount  spent  by 
him  in  paying  the  Government  revenue  of  the  land  while  he  was 
in  possession  under  the  decree  of  the  original  court  subsequently 
reversed  on   appeal,  as   being  '  in  the  nature  of  salvage.' 

As  regards  the  objection  that  the  upholding  of  the  lien  in 
question  is  at  variance  with  the  policy  of  the  Qovernment  as 

1,     I.  L.  B.,  21  C.  142. 
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disclosed  in  its  Lefidslative  enactments,  I  have  already  stated  that  Maharaja  of 

"  Yizianagaram 

even  assuming  it  to  be  so,  so  far  as  the  Upper  and  Lower  Pro-  v. 

vinces  of   Bengal   are    concerned — though   I   am   by   no  means   setrocheria 
convinced  that  it  is  so,  it  certainly  is  not  at  variance  with  the  Somasekhara 

raz. 

corresponding  enactments  in  force  in  this  Presidency.    The  learned        

Chief  Justice  (in  the  Allahabad  case)  further  states  that  such  Aiyangar,  J. 
lien  is  also  at  variance  with  the  Transfer  of  Property  Act.  If 
this  were  really  so,  there  would  certainly  be  an  end  of  the  matter, 
and  no  one  could  seriously  support  the  lien.  With  all  respect 
I  must  say  that  the  very  reverae  is  the  conclusion  to  be  drawn 
from  the  provisions  of  the  Transfer  of  Property  Act.  The  appeal 
has  not  been  argued,  as  it  ought  to  have  been  with  reference  to 
S.  82  and  100  of  the  Transfer  of  Property  Act.  These  two 
sections  throw  a  flood  of  light  on  the  question  under  consideration 
if  they  are  not  decisive  of  the  same  in  favour  of  the  appellant's 
position.  So  far  as  it  bears  on  the  present  question,  S.  82 
provides  that  where  several  properties  of  several  owners  are  mort- 
gaged to  secure  one  debt,  such  properties  are  in  the  absence  of  a 
contract  to  the  contrary  liable  to  contribute  rateably  to  the  debt 
secured  by  the  mortgage.  This  is  simply  a  reproduction  of  the 
English  Law  as  laid  down  in  Fisher's  Law  of  Mortgages  (5th 
Edition,  paragraph  1347,  at  p.  644).  Section  100  after  defining 
what  a  '  charge  on  inunoveable  property'  is,  extends  the  provisions 
contained  in  the  preceding  sections  as  to  a  mortgagor,  to  the 
owner  of  the  property  subject  to  the  charge.  The  right  of  contri- 
bution secured  by  S.  82  is  only  a  real  right  by  way  of  charge 
on  the  several  properties  which  were  subject  to  the  mortgage 
and  not  a  claim  ^  in  personam'  {Baldeo  v.  Baij  Nath^)  and  the 
charge  thus  created  is  made  subject  to  any  incumbrance  to  which 
ihe  property  was  already  subject  at  the  date  of  the  mortgage. 
And  this  right  of  contribution  is  extended  by  S.  100  to  proper- 
ties subject  to  a  ^charge'  whether  such  charge  be  created  by 
act  of  parties  or  by  operation  of  law.  By  virtue  of  S.  2  of 
the  Madras  Revenue  Recovery  Act  the  land  is  made  security 
for  the  payment  of  revenue  due  thereon  to  Government,  and 
thus  by  operation  of  law  the  crown  has  a  charge  on  the  entire 
land  for  the  revenue  due  thereon.  The  direct  application  of 
Ss.  82  and  100  of  the  Transfer  of   Property  Act,   to    the  ques- 

1.    I.  L.  E.,  13  A.  871. 
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MaJiaraja  of  tion   arising  in  this   case  depends  npou  the  right  interpretation 
V.  of  the  phrase  ^  several  "properties  of  several  owners' occurring  in 

Setruoheria  "^    ^2.    Does   it  denote  only  separate  plots  respectively  owned 

Somasekhara-  fcy  separate  owners  in  severalty  or  also  distinct  shares  severally 
owned  by  two  or  more  co-owners  as  tenants  in  common  with  unity 

Aiyan^,"j.  ^^  possession  ?  On  principle  it  is  difficult  to  suggest  any  distinc- 
tion between  the  two  in  this  respect.  If  the  wider  interpretation 
of  the  expression  be  the  correct  one,  the  present  question  will 
be  directly  governed  by  the  terms  of  S.  82  and  100.  The  ques- 
tion of  interpretation  not  having,  as  far  as  I  am  aware,  been 
judicially  considered  in  any  case  and  not  having  been  argued 
before  us  in  the  present  case,  I  refrain  from  expressing  any  decided 
opinion  on  the  point  either  way.  In  Danappa  v.  Yamnappa^ 
recently  decided  by  the  Bombay  High  Court,  in  which  on  a 
mortgage  executed  by  several  members  of  an  undivided  family,  a 
suit  was  brought  against  them  after  they  had  become  divided 
and  a  decree  for  sale  obtained ;  it  was  assumed  that  one  of  the 
brothers  who  discharged  the  decree  debt  acquired  under  section 
82  a  charge  upon  the  share  of  his  divided  brother  in  the  mortgaged 
property  and  that  such  charge  passed  to  a  vendee  under  the 
brother  who  so  discharged  the  debt  along  with  his  own  share  in 
the  mortgaged  property. 

Even  if  the  expression  in  question  cannot  grammatically  apply 
to  properties  not  owned  separately  or  in  severalty  but  as  co-owners 
with  unity  of  possession,  the  principle  of  the  section  which  is 
borrowed  from  the  English  Law  is  equally  applicable  to  the  present 
case  in  which  the  property  belonged  in  undivided  several  shares 
to  four  co-owners  as  tenants  in  common,  subject  to  a  common 
burden  or  charge  for  revenue  due  to  Government,  the  whole  of 
which  was  realized  from  the  plaintiff's  share. 

I  may  also  advert  to  S.  95  (of  the  Transfer  of  Property 
Act)  also  based  upon  the  English  Law  which  provides  for  an 
analogous  charge  in  favour  of  one  of  several  mortgagors  redeeming 
the  mortgage,  on  the  share  of  each  of  the  other  co-mortgagors. 
But  such  charge  being  restricted  to  cases  in  which  the  redeeming 
mortgagor  obtains  possession  of  the  mortgaged  property,  that 
section  does  not  bear  so  directly  upon  the  present  questions  as 
do  Ss.  82  and  100,    I  do   not,  however,  rest   my  decision   on 

1.    I.L.B.,2dB.879. 
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the  doctrine  of    sabrogation,   on  which  apparently  Muthusamy  Maharaja  of 

Aiyar,  J.  based  his  decision  in  Seshagiri  v.  Pichu^  on  the  authority  v. 

of  Gokul  Doss   Gopal  Doffs  v.   Ramlu   Seochand^^,  which  in  my   ge^^^^^^a 

opinion  is  inapplicable  to  the  case  and  proceeds  altogether  upon  Somasekhara- 

raz. 

a  different  principle.    Whether  the  prerogative  first  charge  in        

favour  of  the  Crown  as  security  for  the  public  revenue  is  one  that  AiyangaTj. 
rests  upon  the  common  law  of  the  land,  which  is  simply  reproduced 
in  S.  2  of  the  Madras  Revenue  Recovery  Act  or  it  is  one 
created  by  statute,  is  immaterial.  In  either  case,  it  is  a  charge 
by  operation  of  law  in  favour  of  the  Crown  only  and  ceases  when 
the  revenue  upon  the  land  ceases  to  be  public  revenue  aud  is 
converted  by  assignment  in  favour  of  a  subject,  into  rent  or  private 
property.  The  charge  upon  the  land  therefore  cannot  run  with 
the  revenue  and  accompany  its  assignment  in  favour  of  the  subject. 
The  lien  in  question  rests  upon  an  equitable  doctrine  which  also 
underlies  S.  82  and  1 00  of  the  Transfer  of  Property  Act,  if  not  in 
terms  covered  by  it,  and  does  not  rest  upon  the  doctrine  of  subro- 
gation. 

This  equitable  doctrine  was  fully  recognized  in  the  following 
dictum  of  their  Lordships  of  Judicial  Committee  in  Nugendra- 
chunder  Ghose  v.  Kaminee  Dossee^,  "  considering  that  the  payment 
of  the  revenue  by  the  mortgagee  will  prevent  the  Taluk  from 
beii^  sold,  their  Lordships  would,  if  that  were  the  sole  question 
for  their  consideration,  find  it  difficult  to  come  to  any  other  con- 
clusion than  that  the  person  who  had  such  an  interest  in  the  Taluq 
as  entitled  him  to  pay  the  revenue  due  to  the  Government,  and 
did  actually  pay  it,  was  thereby  entitled  to  a  charge  on  the  Taluq 
as  against  all  persons  interested  therein  for  the  amount  of  the 
money  so  paid.  But  their  Lordships  are  of  opinion  that  this  is  not 
the  form  in  which  the  question  comes  before  them,  and  that  what 
they  have  to  decide  is  not  whether  such  a  charge  originally  existed, 
or  whether  it  does  now  subsist,  but  whether  the  appellants  can 
enforce  such  a  charge  in  the  present  suit."  I  fully  concur  in  the 
view  taken  by  the  dissenting  Judges  in  the  Calcutta  and  Allahabad 
Full  Bench  cases  and  also  by  Sargent,  C.  J.,  in  the  11  Bombay 
case  that  this  dictum  was  not  intended  by  their  Lordships  to  be 
applied  only  to  a  mortgagee  who  prior  to  the  payment  of  revenue 

1.    I.  L.  B.,  11  M.  462.    2.    L.  B.  11 1.  A.  138.    8.    H.  M.  I.  A  241  at  268-269« 
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Maharaja  of  by  him  had  a  charge  upon  the  land  as  mortgagee,  but  that  the 
v.  principle  indicated  by  the  dictum  is  that  any    person  who   had 

I  g^cherla  ^^^^  *^  interest  in  the  land  as   entitled  him  to  pay  the  revenue 

Somasekhara-  ^ue  to  Government,  and  did  actually  pay  it,  was  thereby 
~-        entitled  to  a  charge  on  the  land,  as  against  all  persons  interest- 

Aiyangar,  J  ^  therein,  for  the  amount  of  the  money  so  paid,  certainly 
a  co-sharer  has  at  least  such  an  interest  in  the  land  liable  to  be 
sold  for  realization  of  the  public  revenue,  as  a  mortgagee  of  the 
land  has,  and  is  as  much  entitled  as  a  mortgagee  to  pay  the 
revenue  due  to  the  Gk>vemment  and  thus  save  the  land  from  being 
sold. 

If,  as  in  India,  there  be  in  England  landed  property  held  by 
two  or  more  co-sharers,  subject  to  the  payment  of  an  indivisible 
revenue  to  the  crown,  which  revenue,  by  operation  of  law,  forms 
first  charge  upon  the  land,  and  one  of  them  alone  pays  such 
revenue  and  saves  the  estate  from  liability  to  be  sold  by  the  crown, 
I  have  little  doubt  that  without  calling  in  aid  the  principle  of 
maritime  civil  salvage  or  the  decision  of  the  Irish  Courts,  such 
person  will  be  able  to  establish  his  lien  or  charge  on  the  shares  of 
his  co-sharers^on  the  authority  of  several  cases  in  the  Chancery  courts 
and  of  the  English  equitable  doctrine  adopted  in  S.  82  of  the 
Transfer  of  Property  Act,  and  I  see  nothing  in  the  Judgments  of 
Fry,  Bowen  and  Cotton.  L.  JJ.,  in  Leslie  v.  French  and  Falcke  v. 
Scot  Imp*  Inaurancey  Co,,  to  lead  one  to  the  conclusion  that  those 
eminent  Judges  would  take  a  contrary  view  and  qnestion  his  right 
to  such  lien  or  charge. 

If  the  contention  of  a  co-sharer  were  that  the  right  of  contri- 
bution against  him  could  be  enforced  only  against  his  share  in  the 
property  which  was  saved  from  sale  or  destruction  and  not  person- 
ally against  him,  there  would  be  more  equity  in  such  position  and 
more  authority  to  support  it.  Freeman  in  his  work  on  '^  Co- 
tenancy and  partition  ^'  states  the  law,  at  any  rate,  as  it  obtains  in 
America,  as  follows  (paragraph  176)  : — "One  of  the  acts  that  either 
part-owner  may  do,  without  special  authority  from  the  others,  is  to 
redeem  the  whole  property  from  a  prior  sale  made  in  soUdo  for  the 
gross  amount  of  taxes  due  thereon.  While  the  other  co-tenants 
may  participate  in  the  benefit  of  the  redemption,  the  act  of  their 
companion  is  not  binding  on  them  so  far  as  to  impose  upon  them 
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a  personal  obliffation  to  reimburse  him  for  their  proportion  of  the  Bfohapaja  oi 

.  i-i'i*  i-ii..  rrn      Vizianagaram 

amount  necessanly  expended  m  effectmg  the  redemption.    The  v. 

amount   thus   expended   may,    no   doubt,  be  asserted  as  a  lien,  srtrncheria 

against  the  joint  property.     But  beyond  this,  the  co-tenant  has  no  Somasekhara- 

raz. 
means  of  enforcing  contribution ;  because  the  other  co-tenants  had        

the  right  to  abandon  their  interest  in  the  lands,  and  to  forfeit  all  Aiyangar^j. 
claims  to  it,  by  non-payment  of   the  tax   liens  against   it."     And 
again   (paragraph  263j  : — "  The  purchase  of  an  outstanding  title, 
the  removal  of  a  tax  or  other  lien  or  incumbrance,  and  the  payment 
of  a  sum  of  money  for  the  preservation  of  the  common  property,  or 
for  the  protection  or  assertion  of  some  common  right  or  the  redress 
of  some  common  injury    are  all   spoken  of,   in    general    terms, 
as  affording   a  ground   for  contribution  in  favour   of    one   co- 
tenant  and  against  another.     In  no  instance,  however,  have  we 
found  that  either  of  these  matters  has  been  successfully  employed 
as  an  affirmative   cause  of  action   on  which   to   base  a  personal 
Judgment  against  a  non-contributing  co-tenant,  in  the  absence  of 
a  previous  authorization  or  a  subsequent  ratification  of  the  transac- 
tion out  of  which  the  claim  for  reimbursement  arose  *  "^  "^  *  . 
If  instead  of  purchasing  some  title,  he  has  discharged  a  valid  lien 
or  other  claim  against  the  property,  he  may  assert  such  claim  or 
lien  to  the  extent  of  compelling  an  equitable  contribution"^  *  ^  But 
we  think  all  claims  by  one  co-tenant  against  another  arising  out  of 
the  common  property,  and  disconnected  alike  from  any  agreement 
between  the  parties,  and  from  any   circumstances   which  clearly 
establish  that  one  must  necessarily  have  been  authorized  to  act  for 
the  other,  must,  in  their  assertion,  be  limited   to  the  declaration 
and  enforcement  of  a  lien  against  the  property.    If  a  different 
rule  prevailed,  every  part-owner  would  constantly  incur  the  hazard 
of  being  required  to  pay,  for  the  removal  of  incumbrances,  sums  in 
excess  of  the  value  of  the  estate/'    It  is,  however,  not  contended 
on  behalf  of  the  respondent  in  the  present  case,  that,  if  the  plaintiff 
is  entitled  to  claim  contribution,  the  defendant  is  not  personally 
liable  therefor  and  that  he  is  entitled  only  to  enforce  the  charge 
upon  the  property.     So   far   as  revenue  due  to   Government  is 
concerned,  in  addition  to  its  forming  the  first  charge  on  the  land, 
the  several  co-sharers  of  the  estate  are  also  jointly  and  severally 
under  a  personal  obligation  to  Government  to  pay  the  revenue  and 
having  regard  to  the  various  decisions  of  the  courts  in  this  very 
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Maharaja  of  class  of  cases  and  analogous  cases,  all  of  which  fall  under  Ss.  69, 

V.  and  70  of  the  Indian  Contract  Act,  no  such  contention  can  now 

Setrucheria  siiccessfuUy  raised.    It  may  also  be  mentioned  that,  under  S.  35 

Somasekhara-  ^f  ^jj^  Madras  Revenue  Recovery  Act,  the  mortgagee  or  other 
incumbrancer  upon  the  estate  who  pays  the  Government  revenue, 

Aiyangw'.'j.  ^ot  only  acquires  a  charge  upon  the  land  which  was  saved  by  such 
payment  but  can  also  recover  the  same  as  a  debt  from  the 
defaulter. 

The  point  next  to  be  considered  is  whether  the  plaintiff  is  en- 
titled to  the  benefit  of  the  twelve  years*  period  of  limitation 
provided  by  Art.  182  of  Act  XV  of  1877  to  enforce  his  charge. 
It  is  contended  on  behalf  of  the  respondent  that  as  Art.  99,  which 
prescribes  only  a  period  of  three  years,  specially  provides  for  a 
suit  for  contribution  by  a  sharer  in  a  joint  estate  who  has  paid  the 
revenue  due  from  himself  and  his  co-sharers,  that  alone  should  be 
applied,  even  to  the  enforcement  of  the  plaintiff's  charge  upon 
the  defendants'  share  in  the  estate,  if  he  has  such  charge,  and 
not  the  general  Art.  132  relating  to  enforcement  of  payment 
of  money  charged  upon  immoveable  property.  The  decision  of 
this  court  in  Nateaan  Chetti  v.  Sundarajaiyangar^  has  no  analogy 
to  the  present  case.  That  turned  upon  the  construction  of  Art. 
Ill  which  provides  a  period  of  three  years  for  a  suit  by  a 
vendor  of  immoveable  property  to  enforce  his  lien  for  unpaid 
purchase  money.  It  will  be  observed  that  the  suit  for  which 
a  three  years'  period  is  prescribed  by  Art.  Ill  is  specifically  a 
suit  to  enforce  the  vendor's  charge  for  unpaid  purchase  money, 
and  it  was  held,  dissenting  from  a  decision  of  the  Bombay  High 
Court,  that  Art.  132  cannot  be  applied  to  such  a  suit.  That  deci- 
sion would  have  been  in  point  of  Art.  99  like  Art.  Ill  had  described 
the  contribution  suit  as  one  by  a  sharer  to  enforce  his  lien  or  charge 
upon  the  shares  of  his  co-sharers.  Whatever  donbt  might  have 
existed  at  one  time  as  to  the  scope  and  right  construction  of  Art. 
132  of  Act  XV  of  1S77  and  upon  the  wording  of  the  corresponding 
article  in  Act  IX  of  1871,  (see  Lallubhai  v.  Naram^,  Davani 
Ammal  v.  Batnachetti^ ,  Raghuhardayal  v.  Lachminshankar*, 
8hib  Lai  v.  Oanga  Prasad^,  Muhammad  Zaki  v.  Chatku^,  it 
has  now  been  definitively  settled  by  the  decision  of  the  Privy 

1.  I.  L.  B.,  21  M.  141.  8.    I.  L.  B.,  6  M.  417        6.    I.  L.  B.,  6  A.  566. 

2.  L  L.  B.,  6  B.  719.  4.    I.  L.  B.,  6  A.  461.       6.    I.  L.  B.,  7  A  120. 
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Council  in  Ramilinv.  Kalka  Prasad},  which  no  doubt  is  in  apparent  yfi^l^Saiwi 

conflict  with  the  decision  of  the  Court  of  Appeal  in  Sutton  v.  Sutton'^  ^• 

Sri  Hajah 
upon  the  corresponding  section  of  the  English  statute  of  limitations    Setmcherla 

(37  and  38  Vic.  C.  57,  sec.  8),  that  the  personal  liability  upon  an  So^nasekhara 


raz. 


instrument  charging  a  debt  upon  immoveable  property  must  be    „,  "T* 

1.,.,  .  ,  r     r       ^  Bhaehyam 

enforced  wilhm  three  or  six  years  according  as  the  instrument  is  Aiyangar,  J. 
unregistered  or  registered,  and  that  the  claim  to  realize  the  money 
by  sale  of  the  property  upon  which  it  is  charged  is  governed  by  the 
12  years^  period  of  limitation  under  Art.  132.  Miller  v.  Rtmga  Nath 
Mullick^y  Khemji  Bhagvandas  Gujar  v.  Rama*,  Seshayya  v. 
Annamma^,  and  Rathanrisami  v.  Subramanya^.  The  principle 
of  the  said  decision  of  the  Privy  Council  is  that,  according  to  the 
general  scheme  of  the  second  schedule  to  the  Indian  Limitation  Act, 
which  in  this  matter  differs  from  the  scheme  of  the  English  statutes 
of  Limitation  in  respect  of  one  and  the  same  ^uit,  the  period  of 
limitation  varies  according  as  the  remedy  is  'rear  or  *  personal,' 
and  this  can  be  illustrated  by  referring  to  several  articles.  Thus 
Art.  81  prescribes  a  period  of  three  years  for  a  suit  by  a  surety 
against  the  principal  debtor.  It  cannot  be  contended  that  if  the 
surety  seeks  to  enforce  in  such  a  suit  a  security  by  way  of  charge 
on  immoveable  property  which  the  creditor  had  against  the  princi- 
pal debtor,  and  which  under  S.  141  of  the  Indian  Contract  Act 
enures  to  the  benefit  of  the  surety,  the  period  of  limitation  will 
only  be  three  years  for  that  remedy,  and  not  the  twelve  years 
prescribed  by  Art.  132.  The  same  remark  will  apply  to  a  suit 
apparently  falling  under  Art.  83  or  110  when  the  contract  of 
indemnity  sued  upon  or  the  arrear  of  rent  sued  for  is  secured  by  a 
charge  on  immoveable  property.  Similarly  in  the  case  of  Arts.  115, 
116  and  others  which  may  be  pointed  out.  Likewise  in  the  case  of 
a  suit  for  contribution  by  a  sharer  who  is  entitled  to  enforce  the 
same  personally  against  a  co-sharer  and  also  as  a  charge  by  opera- 
rion  of  law  against  the  share  of  the  co-sharer,  the  former  remedy 
will  be  governed  by  Art.  61  or  99  as  the  case  may  be,  and  the  latter 
remedy  by  Art  132.  It  has  been  expressly  decided  or  assumed  in 
more  cases  than  one  that  a  suit  to  enforce  a  charge  for  share  of 
Government  revenue  against  the  estate  of  a  co-sharer  is  governed 

1.  I.  L.  E.,  7  A.  602.  4.    I.  L.  B.,  10  B.  516  at  525. 

2.  22  Ch.  611.  5.    I.  L.  E.,  10  M.  100. 
8.    I.  L.  B.»  12  C.  399  at  a05.                6.    I.  L.  E.,  llpf .  66. 
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MiUiaraja  of  by  Art  132  and  not  by  Art.  99  or  120.  Ram  Vutt  Singh  v,  Horakh 

V.  Narain  Singh^,   and   Ibn  Huaain  v.  Bamdai^,  and  Thanikachella 

SeSi^erla   Shudachella*. 
Somasekhara- 

^^^'  The    only   remaining  point  for  consideration  in   connection 

Bhaahyam     with  the  question  of  limitation  is  whether  the  personal  remedy 
^    ^^'    '  against  the  defendant  is  either  in  whole  or  in  part  barred   by  the 
law  of  limitation.     If  neither  Art.  99  nor  61  were  applicable  to  the 
suit,  it  will  no  doubt  follow  that  the  plaintiff  will  have  the  benefit 
of  the  general  Art.  120  prescribing  a  period  of  6  years,  and  in  that 
case  it  is  clear  that  the  claim  is  not  barred  at  all.     The  only,  ground 
urged  against  the  applicability  of  Art.  61  or  99  is  that  the  word 
"  paid"  occurring  therein  cannot  include  an  involuntary  payment 
by  sequestration  of  the  plaintiff's   property   and   receipt  by   the 
Crown  of  the  income  therefrom  in  liquidation   of  the  arrears  of 
revenue.    For  the  reasons  already  given  I  am  unable  to  accede  to 
this  contention.    The  question,  however,  as  to  whether  the  case  is 
governed  by  Art.  61  or  by  Art.  99  presents  no  small  diBSculty  Mid 
I  confess  that  it  is  perplexing.     If  the  Judge's  finding  that  the 
whole  amount  of  arrears  was  or  must  have  been  realised  before 
November  1896  can  be  sustained,  the   personal  remedy   will    be 
wholly  barred  whether  Art.  61  or  99  is  applied.     But  it  is  pointed 
out  on  the  strength  of  certain  entries  in  Exhibits  D  and  E  that  a 
portion  of  the  arrear   being  interest   on   the  principal  amount  of 
arrears  of  revenue  was  received  and  credited  only   within   three 
years  before  date  of  suit  and  that  therefore  the  personal  remedy  is 
not  barred  at  all  or  at  any  rate,  as  to  such  portion  of  the  amount 
If  the  entry  in  the  first  column  of  Art.  99  is  strictly  and  literally 
construed  as  relating  to  a  suit  for  contribution  which  can  only  be 
brought  after  the  whole  revenue  had  been  paid,  as  was  assumed 
in  Pattabhiramayya  v.  Bamayya^,  the  starting    point  for  com- 
puting  the  limitation   for  the  suit  would  be  the  time  when   the 
plaintiff  made  payment  in  excess  of  his  share,  which  admittedly 
was  long  before   3  years,   and  in  this  view  the  suit  would  be 
wholly  barred  under  Art.  99  though  a  portion   of  such  payment 
may  have  been  made  within  three  years.     Such  strictly  gramma- 
tical   and    literal    interpretation    of    Art.    99  however  leads  to 

1.  I.  L.  R.,  6  Cal.  540.  8.    I.  L.  B.,  15  M.  268. 

2.  I.  L.  B.,  12  All.  110.  4.    I.  L.  B.,  20  M.  28. 
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anomalous  if  not  absurd  consequences.    In  that  view  there  being  Maharaja  of 

only  one  starting  point  of  limitation  the  claim  would  be  either  v. 

wholly  barred  or  not  at  all.     If  the  bulk  of  his  payment  in  excess  §^1^^*^^ 

of  his  share  had  taken  place^   either  once  for  all  or  on  different  Somasekhara- 

ras. 
occasions,  long  before  three  years,  and  the  remaining  fragment  of        

the  entire  amount  is  paid  within  three  years,  is  it  to  be  held  that  AiyaSar™/ 
the  suit  is  not  barred  at  all  under  Art.  99  ?  On  the  contrary  if  only 
a  trivial  amount  in  excess  of  his  share  had  been  paid  more  than  three 
years  before  date  of  suit,  but  the  remaining  amount  which  forms 
the  bulk  of  the  payment  is  paid  either  once  for  all  or  on  different 
occasions,  all  within  three  years  before  date  of  suit,  is  it  to  be 
held  that  the  whole  claim  is  barred  by  limitation  ?  Under  the 
general  law  the  party  se^ng  contribution  has  a  cause  of  action 
to  enforce  contribution  at  any  rate  as  a  personal  obUgation,  as 
soon  as  he  has  made  any  payment  in  excess  of  his  share  and  he 
need  not  wait  till  he  makes  the  whole  payment,  if  he  means  or  is 
able  to  do  so.  Davies  v.  Humphreys^.  In  fact  he  may  be  unable  to  pay 
the  whole  amount  of  revenue,  and  only  a  portion  thereof  in  excess  of 
his  share  may  have  been  paid  by  or  collected  from  him.  It  cer- 
t£uly  cannot  be  contended  that  he  will  have  no  right  to  claim 
contribution  in  respect  of  such  excess  whether  it  falls  short  of 
making  up  the  entire  sum  by  an  insignificant  amount  or  by  a 
considerable  amount.  Under  the  general  law>  therefore,  each  time 
that  an  amount  is  paid  by  or  levied  from  him  in  excess  of  his  share, 
he  has  a  right  of  suit  for  contribution  in  respect  of  such  payment 
and  when  he  brings  the  suit  after  making  several  such  payments, 
he  really  unites  several  causes  of  action  in  one  and  the  same  suit 
under  S.  45,  C.  P.  C,  and  the  Law  of  Limitation  under  Art.  99 
will  apply  separately  to  each  of  such  causes  of  action  from  the 
date  of  the  respective  payments  and  the  claim  for  contribution  in 
respect  of  such  payments  as  were  made  more  than  3  years  before 
date  of  suit  would  be  barred  by  limitation.  The  suit  for  contribu- 
tion could  be  brought  either  before  or  after  the  whole  amount  of 
revenue  had  been  paid  (Davies  v.  Humphreys),  but  under  section 
43,  C.  P.  C,  the  plaintiff  will  have  to  include  in  the  suit  the  whole 
of  his  claim  for  contribution  in  respect  of  all  the  payments  made 
by  him  prior  to  the  date  of  the  suit.  If  the  suit  contemplated  by 
Art.  99  were  one  in  which  the  cause  of  action  or  right  of  suit  arises 

"'  1.    6M.&W.168.  ' 
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Maharaja  of  only  if  and  when  the  whole  amount  has  been  paid,  the  legislature 

Vizianagaram 

V.  surely  would  have  provided  in  the  third  column  that  the  starting 

Setrucheria  P^^^^  f^^  limitation  was  the  completion  of  such  payment  and  not 

Somasekhara-  the  time  when  payment  was  made  in  excess  of  his  share  which  may 

have  been  long  before  such  completion.     There  is,  however,  no 

Aiy^^r^J.  ^^thority  under  general  law  for  the  position  that  a  suit  for  contri- 
bution by  a  sharer  against  his  co-sharer  can  only  be  brought  if 
and  when  he  has  paid  the  whole  of  the  revenue  due  to  Government 
upon  the  estate  and  it  is  extremely  unlikely  that  the  legislature 
would  provide  limitation  for  a  suit  unknown  to  the  law.  For  these 
reasons  I  am  strongly  inclined  to  depart  from  the  strictly  literal 
and  grammatical  interpretation  of  Art.  99  and  read  it  as  if  between 
the  words  ^has  paid'  and  ^  the  whole  amount'  in  the  two  places  in 
which  they  occur,  the  words  "  on  account  of'  were  inserted  and 
thus  avoid  the  repugnance  and  absurdity  that  would  otheinivise 
reeftilt  (Hardcastleon  Interpretation  of  Statutory  and  Constitutional 
Law,  2nd  Edition,  pp.  99,  109,  also  per  White,  C.  J.,  in  Sankara 
Narayana  Vadhyar  v.  Sankara  Narayana  lyer^).  Reading  it  in  this 
manuer  the  whole  article  becomes  perfectly  intelligible,  and  whether 
the  suit  is  brought  before  or  after  the  whole  amount  has  been  paid 
it  will  be  barred  in  respect  of  such  payments,  if  any,  as  were  made 
more  than  three  years  before  date  of  suit  and  not  barred  in  respect 
of  those  made  within  three  years. 

It  is  not  clear  to  my  mind  that  the  present  case  is  strictly 
governed  by  Art.  99  and  not  by  Art.  61.  The  latter  is  the  general 
article  applicable  to  suits  for  money  payable  to  the  plaintiff  for 
money  paid  for  the  defendant  and  Art.  79,  81,  82,  99,  100  and  107 
are  articles  applicable  to  certain  special  kinds  of  suits  comprised 
in  the  general  class  described  in  Art.  61.  Having  regard  to  the 
first  portion  of  Art.  99  which  relates  to  a  suit  for  contribution  by  a 
joint  judgment-debtor,  the  latter  portion  relating  to  co-shares  of 
a  joint  estate  probably  refers  to  that  definite  class  of  joint  estates 
which  are  registered  in  the  Collector's  office  in  the  names  of  two  or 
more  co-sharers.  If  that  be  the  right  construction  of  Art.  99,  the  * 
present  case  will  fall  under  Art.  61,  for  during  the  period  in 
respect  of  which  the  arrears  in  question  accrued,  the  estate  was 
registered  solely  in  the  name  of  Jagannatha  Raz,  and  not  in  the 

1.    LL.B.,26M.  848atp.848. 
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names  of  the  plaintiff,  the  defendant,  and  the  two  other  co-sharers  Maliaraja  of 

Vizianagaraiii 
or  any  of  them.     And  under  this  article  also  the  plaintiff's  claim  v. 

will   be  barred  in    respect  of    payments   made    more  than  three    semia?eiia 

years  prior  to  date  of  suit.     The  result,  therefore,  will  be  the  same  Somasekhara- 

whether  in  respect  of  the  personal  remedy  the  suit  is  governed  by         

Art.  61  or  by  Art.  99  as  interpreted  above.  Aiyangar,  J. 

Before  finally  disposing  of  the  appeal,  the  District  J  udge  should 
be  called  upon  to  return  within  two  months,  his  findings  on  the 
4th,  6th  and  7th  issues  in  the  case  and  also  to  try  and  return  his 
finding  on  the  following  issue.  (Whether  any  and  what  sums 
were  credited  by  the  Collector  within  three  years  before  the  date 
of  this  suit  towards  the  arrear  of  revenue  in  question  from  the 
income  of  the  plaintiff's  estate  during  the  time  that  it  was  under 
the  manageuient  of  the  Collector  under  the  provisions  of  Madras 
Act  II  of  1864  and  whether  any  and  what  amounts  were  so 
credited  more  than  th  •  3  years  before  date  of  this  suit  but 
subsequent  to  the  death  cx  the  late  Maharajah  of  V'izianagaram). 
The  dale  of  the  death  of  the  late  Maharajah  of  Vizianagaram  doos 
not  appear  from  the  pleadings  in  the  case.  In  respect  of  payments, 
if  any,  made  subsequent  to  his  death,  the  plaintiff  will  have  the 
benefit  of  S.  7  of  the  Indian  Limitation  Act,  though  such  pay- 
ments were  made  more  than  three  years  before  date  of  suit. 
Parties  will  be  at  liberty  to  adduce  fresh  evidence  on  the  new 
issue^  and  such  additional  evidence  as  the  judge  may  think  fit  to 
permit  on  the  three  other  issues  above  referred  to. 

Since  writing  the  above  I  have  had  the  advantage  of  reading 
the  recent  decision  of  the  Bombay  High  Court  in  Shivarao  v. 
Pundlik^  which  appeared  in  the  June  part  of  the  I.  L.  R.  Bombay 
series.  The  Division  Bench  (Jenkins,  C.  J.  and  Crowe,  J.)  which 
heard  that  case  dissents  from  the  dictum  of  Sir  Charles  Sargent  in 
Achuta  Bamachendra  v.  Hari  Kamti*  quoted  by  me  with  approval, 
and  adopts  the  conclusion  arrived  at  by  the  majority  in  the 
Calcutta  and  Allahabad  Pull  Bench  cases  already  referred  to. 
But  the  learned  Judges  add  nothing  new  to  the  reasoning  on 
which  the  above  Calcutta  and  Allahabad  Full  Bench  cases  proceed, 
and  I  see  no  reason  to  depart  from  the  decision  of  this  Court  in 
Seahagiri  v.  Pichu*  and  to  change  the  conclusion  I  have  come  to  on 

1.    I.  L.  B.,  26  B.  437.  2.    I.  L.  B.,  11  B.  318.        8.    1.  L.  B.,  11  M.  462. 
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Malmraja  of  a  review  of   the  English   and    Indian   decisions    bearing  on   the 
Yizianagaram  ^  ° 

V.  question. 

Sri  Bajah 

Sefcrucherla  My  learned  colleague,  however,  is  not  prepared  to  follow  the 

raz.         decision  of  this  court  in  Seshagiri  v.  Pichu^  and  to  concur  with  me 
"~        in  the  view  I  take  that  the   plaintiff    has,    by   operation  of  law,  a 
Aiyangar.  J.  charge  upon  the  defendant's  share  in    the  estate  in  respect  of    the 
amount  he  claims  from  him  b}'^  way    of   contribution.     He  accord- 
ingly proposes  that  the  question  may  be  referred  to  a  Full  Bench 
for  decision. 

Before  therefore  actually  deciding  this  question  in  this  appeal 
and  remitting  the  proposed  issue  to  the  District  Judge,  I  agree 
with  my  learned  colleague  that  the  question  be  referred  for  the 
opinion  of  a  Pull  Bench. 

In  Appeal  No.  188  o/190(). 

This  appeal  is  governed  by  the  judgment  in  Appeal  No.  187 
of  1900,  and  the  issues  thereiu  will  also  have  to  be  remitted  for 
trial  to  the  District  Judge  in  this  suit,  and  for  the  reasons  therein 
given  I  concur  with  my  learned  colleague  that  this  question  of  law 
which  has  been  referred  to  the  Full  Bench  in  that  appeal  be 
referred  to  the  Full  Bench  in  this  appeal  also  before  the  issues  are 
remitted  for  trial. 

Moore,  J. ; — The  facts  of  this  case  are  fully  given  in  the  judg- 
ment of  my  learned  colleague,  and  I  need  not  repeat  them.  At  the 
hearing  of  this  appeal  an  important  question  has  been  raised  which 
it  is  necessary  to  adjudicate  on  in  order  to  determine  whether  the 
plaintiff's  claim  is  barred  by  limitation.  That  question  is  whether 
when  one  of  several  co-sharers  in  an  estate  pays  the  land  revenue 
due  on  the  estate  and  saves  it  from  sale,  he  by  reason  of  such  pay- 
ment  acquires  a  charge  on  the  share  of  his  defaulting  co-sharer. 
It  is  admitted  that  the  provisions  of  the  Revenue  Recovery  Act 
do  not  give  a  co-sharer  a  charge  on  the  estate  in  the  case  now 
under  consideration  (vide  section  35,  Act  II  of  1864  (Madras)  as 
amended  by  section  1,  Act  I  of  1897  (Madras).  No  doubt  as 
pointed  out  by  Wilson  J.  in  the  judgment  Kinu  Ram  Das  v. 
Mozaffar  Hossain'^,  no  strong  inference  can  be  drawn  from  an 
enactment  such  as  a  Revenue  Recovery  Act  either  for  or  against 

\  1.    L.  R..  11  M.  252.  2.    I.  (L.  R.  14  C.  809  at  830. 
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the  principle  now  contended  for  on  behalf  of  the  plaintiff,  but,  on  Maharaja  of 
'^  '^  *  Yizianagaram 

the  other  hand,  it  cannot  be  looked  upon  as  a  matter  of  no  import-  v. 

ance  that  the   local  legislature  when    very   recently    engaged  in   setrnchM-la 
amending  this  Act  should  have  refrained  from  giving  a  co-sharer  by  Somasekhara- 

legislative  enactment  the  right  now  contended  for.     I  shall  later         

on  refer  to  this  matter  again.     It  appears  to  be   clear   that   under  ' 

English  Law  a  co-sharer  in  a  case  similar  to  the  present  one  would 
not  by  his  payment  acquire  a  charge  on  the  share  of  his  co-sharer. 
As  to  this  reference  may  be  made  to  the  judgments  in  Leslie  v. 
French  and  Falcke^  v.  Scottish  Imperial  hisurance  Company'^ ,  All 
the  High  Courts  with  the  exception  of  Madras  are  against  the  prin- 
ciple now  contended  for.  In  Calcutta  no  doubt  the  course  of 
decisions  was  for  some  years  in  favour  of  the  right  of  a  co- sharer 
to  a  charge.  These  decisions  are  commented  on  by  Wilson,  J.  in  the 
judgment  in  14  Cal.  to  which  I  have  already  referred  {vide  pp. 
827-829) .  As  is  there  pointed  out  most  of  these  decisions  were 
based  on  certain  observations  of  their  Lordships  of  the  Privy 
Council  in  Nugendar  Chunder  Ghose  v.  Kaminee  Dossee^,  but  these 
observations  did  not  amount  to  more  than  a  dictum  and  could  not 
be  held  to  be  applicable  to  any  case  but  the  one  then  actually  before 
their  Lordships,  i.e.,  the  case  of  a  mortgage.  In  1887  by  a 
Pull  Bench  .Judgment  the  Calcutta  High  Court  finally  decided 
against  the  right  of  a  co-sharer  to  a  charge  Kinu  Ram  Das  v. 
Mozaffer  Hossain  Shaha^.  A  Full  Bench  of  the  Allahabad  High 
Court  has  arrived  at  a  similar  decision  in  Seth  Chitor  Mai  v.  Shib 
Ld^.  In  1886  Sir  Charles  Sargent,  the  Chief  Justice  of  Bombay 
expressed  an  opinion  on  this  subject  which  is  in  accordance  with 
the  view  taken  by  the  Calcutta  High  Court  up  to  the  Pull  Bench 
decision  of  1887  {vide  Achut  Ram  Chandra  Pai  v.  Hari  Kamti^ 
but  his  remarks  cannot  be  held  to  be  more  than  obiter  dicta  and 
the  Bombay  High  Court  has  now  in  a  decision  which  has  been 
reported  since  this  case  was  argued  before  us  followed  the  Judg- 
ments of  the  Calcutta  and  Allahabad  High  Courts  in  Shiv  Rao 
Narayan  v.  Pundlik  Bhaire'^.  A  different  view  has  no  doubt  been 
taken  by  our  own  Court  Seshagiri  v.  Pichu^.  The  state  of  the 
decisions  being  as  I  have  thus  briefly  shown,  I  regret  that  I  am 


1.  L.  B.,  28  Ch.  D.  553.        4.     I.  L.  R.,  14  C.  809.        7.     I.  L.  B.,  26  B.  437. 

2.  L.  R.,  34  Ch.  D.  234.        5.     I.  L.  B.,  14  A.  273.        8.     I.  L.  B.,  11  M.  462. 
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Maharaja  of  anable  to  concur  with  my  learned  colleague  in  the  view  that  he  has 

izianagaram  ^^^^  ^j  ^j^jg  question.     To  quote  the  words  of  Edge,  C.  J.,  in  the 

Seibr^wi     d^^sion  to  which  1  have  already  referred   *' Justice,  equity  and 

SomaBekhara-  good  conscience  are  captivating  terms,  but  before  a  Judge  applief^ 

L        what  may  appear  to  him  at  first  sight  to  be  in  accordance  with 

Moore,  J.  Justice,  equity  and  good  conscience  he  must  be  careful  to  see  that 
his  views  are  based  on  sound  general  principles  and  are  not  in 
conflict  with  the  intentions  of  the  legislature  or  with  sound 
principles  recognized  by  authority  in  Seth  Chitor  Mai  v.  8hib  La/*. 
If  in  this  present  case,  I  sitting  as  a  member  of  a  Bench  of  two 
Judges  were  to  acquiesce  in  the  adoption  of  the  principle  now 
contended  for  on  behalf  of  the  plaintifE,  I  should  have  to  refuse  to 
be  guided  by  the  decisions  of  the  English  Courts  of  law,  of  the  High 
Courts  of  Calcutta,  Allahabad  and  Bombay  and  also  by  what  I 
believe  to  be  the  intention  of  the  Legislature.  This  I  am  not 
prepared  to  do.  As  to  the  intention  of  the  Legislature  in  this 
matter  I  entirely  concur  in  the  observations  of  Wilson,  J.,  to  be 
found  at  page  832  of  the  judgment  of  the  Calcutta  Pull  Bench  in 
Kinu  Ram  Das  v.  Mozaffer  Hossain  Nhaha'^,  As  the  view  taken 
by  my  learned  colleague  with  which  .  n  unable  to  concur  is  in 
accordance  with  the  decision  of  this  Court  reported  in  Seshagiri  v. 
Pichu'^,  I  am  of  opinion  that  the  question  should  be  referred  to  a 
Full  Bench  for  decision. 

I  agree  with  Mr.  Justice  Bhashyam  Iyengar  on  the  other 
questions  raised  in  these  appeals  (187  and  188)  as  sot  out  in  his 
judgment  and  also  as  regards  the  issues  that  he  proposes  to  send 
down  to  the  District  Judge  for  trial. 

For  the  reasons  stated  severally  in  the  foregoing  judgments  we 
refer  the  following  question  for  the  opinion  of  the  Full  B^'ich : — 

"  Whether  in  case  in  which  one  of  two  or  more  co-sharers 
owning  an  estate  subject  to  the  payment  of  revenue  to  Government 
pays  the  whole  revenue  in  order  to  save  and  so  does  save  the 
estate  from  liability  to  be  sold  by  Government  for  realizing  the 
ibrrears  of  revenue  he  is  by  operation  of  law  entitled  to  a  charge 
upon  the  share  of  each  of  his  co-sharers,  for  the  realization  of  the 

latter's  share  of  the  revenue,  as  between  the  co-sharers  ?*' 

\__ . — . — _ — — 

1.    I.  L.  R.,  14,  A.  p.  273  at  P.  299.  2.    I.  L.  R.,  14  C.  809. 
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OPINIONS  OF  THE  PULL  BENCH.  Maharaja  of 

Vizianagaram 
Sdbbahmania  Aitab,  J.  : — In  the  argument   before  us  it  was  v. 

contended  that  S.  100  of  the  Transfer  of  Property  Act,  read  with    ^trochOTia 
S.  82,  gave  the  appellant  the  charge  claimed.  Somaaekbaw- 

The  point  is  to  my  mind  not  quite  free  from  doubt.     I  think  Subrahmania 
it  unnecessary  to  decide  it,  as  I  am  decidedly  of  opinion  that  the        *^*^* 
appellant  is  entitled  to  the  charge  claimed^  as  a  matter  of  justice, 
equity  and  good  conscience. 

Almost  everything  that  could  be  urged  in  support  of  this  view 
will  be  found  referred  to  and  discussed  ably,  either  by  Mitter,  J., 
in  the  Calcutta  Pull  Bench  Case,  or  by  Mahmood,  J.,  in  the  Alla- 
habad Full  Bench  Case,  or  by  my  learned  colleague  Bhashyam 
Aiyangar,  J.,  in  his  very  exhaustive  judgment  in  the  present  case. 

Whilst  refraining  from  stating  in  my  own  words  their  argu- 
ments on  the  point,  as  I  by  doing  so,  would  be  taking  up  time 
unprofitably,  I  think  I  ought  not  to  omit  to  observe  that  this  case 
convinces  me  that  there  is  far  less  likelihood  of  any  unsound  rule 
being  laid  down  in  this  country  in  consequence  of  the  supposed 
deceptive  character  of  the  phrase  '*  justice,  equity  and  good 
conscience,"  than  there  is  of  judges  refusing  to  accept  a  sound  rule 
from,  T  say  with  all  deference,  what  is  little  short  of  a  prejudice  to 
that  time-honoured  phrase,  introduced  of  old  by  wise  legislators 
and  universally  accepted  as  words  compendiously  denoting  those 
ultimate  principles  of  what  is  right  and  proper,  fair  and  reasonable' 
and  good  and  expedient, — principles  which  Judges  here  as  elsewhere 
cannot  help  resorting  to  in  dealing  with  the  difficult  questions,  not 
directly  governed  by  existing  precedents,  which  often  arise  in  the 
course  of  the  administration  of  justice. 

It  is  quite  true  that  for  the  enunciation  of  such  principles,  we 
mainly  and  generally  look  to  English  decisions  and  text  books  of 
i-epute.  But  I  fail  to  see  why  we  are  precluded  from,  when 
necessary,  considering  and  following  rules  laid  down  in  the  sister 
island  of  Ireland,  where  the  same  system  of  common  law  and 
equity  ib  administered  by  a  judiciary  neither  less  able  nor  less 
learned  than  that  in  England,  if  such  rules  appear  to  us  to  be 
the  best  suited  to  the  conditions  and  requirements  of  this  country. 
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Maharaja  of  In  order  to  show  that  the  view  adopted  in  Setshaqiri  v.  Pichu^, 

Viiianagaram  .  r  ^  ^ 

T.  and  since  then  more  than  once  followed  in  this  court,  is  not  a 

Setmcherla   ps©udo-equitabl e    doctrine  peculiar    to   Ireland,   but   true    equity 
Somasekhara-  accepted    and    enforced   as  such    without  any  reference   to   any 

analogy  that  may  or  may  not  be  furnished  by  the  principle  of  mari- 

Aiyar,  J.     t™©  salvage  lien,  in  jurisdictions  remote  from  Ireland,  but  admi- 
nistering the  same  cjmmon  law  and  equity,  I  may  also  draw  atten- 
tion to  what  is  alluded  to  in  the  passage  cited   by   Bhashyam 
Aiyangar,  J.,  from  Freeman  on  Co-tenancy,  and  quote  a  fuller 
statement  by  another  writer  of  the  law  on  this  point  in  those  parts 
of  the  United  States  where  it  has  arisen.     In  page  265  of  Sheldon 
on  Subrogation  (2nd  Edition),  it  is  pointed  out  that  ''  one  tenant  in 
common  upon  redeeming  the  estate  from  a  tax  sale,  though  he  will 
not  acquire  an  absolute  title,  yet,  if  his  payment  were  necessary  for 
the  protection  of  his  own  estate,  may  hold  the  estate  under  his  taas 
title  until  they  pay  or  tender  to  him  their  proportion  of  the  taxes/' 
Though  there  are  several  decisions  supporting  this  statement   of 
the  law,  for  the  present  purpose  it  is  sufficient  to  quote  the  observa- 
tions of  tShipley,  C.  J.,  in  the  early  case  of  Walker  v.  Eaton'^  decided 
in  1849,  as  showing  that  the  doctrine  has  all  along  been  rested  in 
America  only  on  broad  grounds  of  justice  and  equity.   The  learned 
Judge  says :     "  If  one  who  may  be  obliged  to  redeem  the  share  of 
a  co-tenant  to  relieve  his  own  share  from  incumbrance,  could  have 
no  right  to  retain  the  share  of  such  co-tenant  as  security  and  to 
obtain  a  re-imbursement  of  the  amount  equitably  chargeable  to 
it,  he  might  utterly  fail  to  obtain  compensation.     And  yet  his 
co-tenant,  without  making  any  payment,  might  be  entitled  to  the 
full   possession   and  benefit  of  his  share  of  the  land,  discharged 
from  the  incumbrance.  The  law  cannot  justly  be  charged  with  such 
results  as  is  produced  by  conformity  to  its  provisions.  The  principle 
is  well  established  and  is  of  frequent  application  in  the  redemption 
of  mortgages,  that  one  having'  a  legal  interest  in  an  estate  under 
incumbrance,  may  redeem  the  whole   estate  when    necessary    to 
redeem  his  own  share  or  to  relieve  his  own  title  from  incumbrance 
even  against  the  pleasure  of  a  co-tenant  or  other  owner,  and  may 
be  regarded  as  the  assignee  of  the  incumbrance    upon  the  other 
shares  or  interests,  and  may  obtain  possession  of  them  to  secure 
a  reimbursement  of  the  amount  equitably  chargeable  to  them. 

1.    I.  L.  R.,  11  M.  p.  4^2.  2.    60  Am.  Dechuoii  p.  937. 
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"A  sale  made  for  the  payment  of  taxes  is  but  an  incumbrance  Maharaja  of 

Vizianagaram 
upon   the    estate   so   long  as   the  right  to  redeem    exists.      The  v. 

purchaser  receives  and  holds  the  title  as  security  for  money  paid;    setnicheria 

and  such  a  title  is  in  principle  a  mortgage  although  it  does  not  Somasekhara- 

exist  in  a  form  to  be  included  in  our  statute  provisions  respecting        

mortgages.     By  the  application  of  this  principle  to  cases   of  this     Aiyar™^^* 

kind  complete  justice  may  be  done  to  all  interested  in  the  land  and 

without  it  such  a  result  would  fail  to  be  accomplished."     (See  at 

page  640.) 

The  force  of  this  reasoning  in  so  far  as  it  bears  upon  the  fair- 
ness and  propriety  of  our  upholding  the  existence  of  a  lien  in  the 
circumstances  of  the  case  is  not  weakened  by  the  fact  that  there  is 
no  personal  right  of  contribution  in  such  cases  in  America.  Prom 
what  I  have  said,  it  will  be  apparent  that  I  would  follow  the  deci- 
sion in  Seshagiri  v.  Pichu^  even  if  I  were  satisfied  that  that 
decision  was  unwarranted  by  the  trend  of  English  authorities  cited 
for  the  respondent,  which  I  think,  however,  is  open  to  doubt. 
Assuming  those  authorities  are  really  opposed  to  the  view  I  am 
here  following,  that  we  are  not  to  be  governed  by  them,  is  manifest 
from  the  decision  of  the  Judicial  Committee  in  Bhagavati  Prasad  v. 
Radha  Kishen*  referred  to  and  followed  by  Bensofi  and  Bhashyam 
Aiyangar,  J  J.  in  Second  Appeal  No.  788  of  1901  in  this  Court. 
There,  to  put  the  facts  quite  briefly,  S  advanced  money  to  N, 
agent  of  B,  for  purchasing  certain  immoveable  property  for  B  and 
N  executed  in  favour  of  S  a  hypothecation  for  the  money,  on  the 
property  purchased.  Treating,  for  special  reasons,  the  hypothe- 
cation as  invalid,  the  Judicial  Committee  held  that  S  was  in  equity 
entitled  to  a  charge  upon  the  property  for  the  money  lent.  After 
stating  the  facts  which,  it  will  be  seen,  raised  a  case  much  weaker 
than  the  present,  and  in  fact  an  extreme  case,  their  Lordships' 
decision  is  expressed  in  one  single  sentence,  implying  that  the 
matter  admitted  of  no  question  or  controversy.  They  said,  "The 
facts  admitted  by  Bir  Bahader  and  also  found  by  the  court  in  the 
former  suit  between  these  parties  are  sufficient  to  show  that  the 
appellant,  as  the  representative  of  Sarju  Prasad,  is  entitled  in 
equity  to  have  it  declared  that  the  sums  claimed  with  interest  are 
a  charge  upon  the  property.'*     Having  before  me  this  decision 

1.    I.  L.  B.,  11  M.  p.  469.  2.    i'  L.  B.  16  A.  p.  304. 
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Maharaja  of  which  no  ingenuity  can  explain  away,  I  feel  no  hesitation  in  declin- 

Vizianttgaram  ^  w  ^  » 

V.  ing  to  accept  the  view  now  adopted  by  the  other  High  Courts  on 

Sri  Bajah      ^,  .  ^.  , 

Setmoherla  *"is  question  as  sound. 
^^™*^***^"  ^^  ^^  ^^^^  ^^^^  *^  ^^  *^*^  *^®  decision  in  Seshagiri  v.  Pichu\ 

did  not  create  any  new  law,  but  was  simply  an  application,  to  the 

Subrahmania    ,  ^  «.i.-i.i  i^-^  i.  i-.i 

Aiyar,  J.  class  01  cases  of  which  the  present  is  a  type,  of  a  general  principle, 
which  is  firmly  established  in  equity  jurisprudence  and  of  which 
Ss.  82  and  95  of  the  Transfer  of  Property  Act,  S.  32  of  Act  II  of 
1864,  and  S.  501  of  the  Code  of  Civil  Procedure,  are  but  instances 
of  statutory  application  to  particular  descriptions  of  cases  with 
such  qualifications  as  in  each  case  were  deemed  necessary. 

My  answer  to  the  question  referred  is  therefore  in  the 
affirmative. 

Davies,  J. — Were  the  matter  "  res  integra,*'  I  should  be  in- 
clined to  adopt  the  view  taken  by  the  other  High  Courts  in  India, 
though  there  is  much  to  be  said  on  both  sides  of  this  really 
difficult  question.  But  as  the  decisions  of  this  court  have  been 
uniform  that  a  charge  is  created  upon  the  land  by  payments  such 
as  this,  I  am  not  prepared  to  differ  from  my  learned  colleagues  in 
again  upholding  the  same  opinion. 

BensoNj  J. — I  have  no  hesitation  in  answering  the  question 
referred  to  us  in  the  affirmative.  Under  S.  2  of  Madras  Act 
II  of  1864  it  is  expressly  declared  that  *^  the  land,  the  buildings 
upon  it  and  its  products  shall  be  regarded  as  the  security  for  the 
public  revenue,"  due  on  the  land>  and  S.  42  shows  that  it  is  a 
first  charge  on  every  portion  of  the  estate.  Bearing  this  in  mind, 
it  seems  to  me  clear  that  the  principles  of  equity  on  which  Ss. 
82  and  100  of  the  Transfer  of  Property  Act  are  based,  if  not  the 
very  words  of  those  sections,  are  applicable  to  the  case  before  ub, 
and  that  this  is  so,  is  placed  beyond  all  doubt,  by  the  language  of 
the  Privy  Council  in  Nugeiidar  Chunder  Ghose  v.  Kaminee  Dossee* 
and  Bhagavati  Prasad  v.  Radha  Kishen^  quoted  a  few  days  ago  by 
Sir  Bhashyam  Aiyangar  and  myself  in  deciding  Second  Appeal  No. 
788  of  1901.  If  it  were  necessary  I  should  have  no  difficulty  in 
holding  that  the  words  *'  by  operation  of  law*'  in  S.  100  of  the 
Transfer  of  Property  Act,  are  more  extensive  than  the  words  "  by 
law,"  and  that  a  charge  created  '^  by  operation  of  law*'  includes  a 
charge  created  directly  by  the  provisions  of  an  Act,  as  in  the  case 

L    I.L.R.,  llM.p.452.     2.    11  M.  L  A.  241  at^p.  268.     3.    1.  L.  B.,  16  A.  a04^ 
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before  us,  as  well  as  other  charges  created  indirectly  as  a  legal  Maharaja  of 
consequence   of   certain    conditions.     Apart,    however,  from  the  y^ 

Transfer  of  Property  Act,  I  think  that  the  principle  laid  down  in   seta^^a 
this  Court  by  Keman,  J.,  in  Seshagiri  v.  Fichu^  fourteen  years  ago,  Somasekhara- 
and  ever  since   followed,  so  far  as  I  am  aware,  by  the  courts  in        — 1 
this  Presidency,  is  amply  supported  by  the  decisions  of  the  Privy  Aiyanga^J. 
Council  to  which  I  have  referred.     I  can  see  no  danger,  but  a  great 
deal  of  justice  and  equity  in  following  that  principle  in  determining 
the  question  referred  for  our  decision. 

I  would  answer  it  in  the  affirmative. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

(FULL  BENCH.) 

Present : — Mr.  Justice  Subramania  Aiyar,  Mr.  Justice  Davies 

and  Mr.  Justice  Benson. 

Subudhi  Rantho  and  14  others...  Petitioriera^  {Accused). 

V, 

Balaram  Padhi  (deceased)  ...  Respondent     {Complainant). 

Pf^al  Code,  Stt.  374  ^'  442 — Zemindar  aiui  ryot. — Zeminda  r  entitled  io  share  in  crops — 
Remo^val  by  ryot  withovt  payment  to  Zemindar — Diah^nest  intention — Prope^iy 
before  delivery. 

A  ryot  in  a  zemindary  holding  on  a  varam  tenure  in  taking  away  the  cropB 
reaped  by  him  without  paying  the  zemindar's  share  is  not  guilty  of  theft  under 
8.  374,  C.  P.  C.  as  he  doo»  not  take  away  anything  out  of  the  possession  of  the 
Zemindar. 

But  if  the  ryot  remove  the  crops  dishonestly  or  fraudulently,  /.  c,  with  a  view 
to  defeat  the  Zemindar*8  right  to  be  paid  a  share  in  the  crops,  the  ryot  is  guilty  of  an 
offence  under  8.  424,  Penal  Code. 

Whether  a  Zemindar  acquii^es  property  in  the  share  due  to  him  before  delivery : 
Q»SBre 

Petition  under  Ss.  435  and  439  of  the  Criminal  Procedure 
Code,  praying  the  High  Court  to  revise  the  judgment  of  the  Court 
of  the  General  Deputy  Magistrate  of  Guntur  in  Criminal  Appeal 

1.   1.  L.  R.,  11  M.  454. 
»  Uth  December  1902.    G.  fi.  C.  No.  78  of  1902.    G.  B.  P.  Ko.  62  of  1902 
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Subudhi     No.  24  of  1901,  presented  against  the  finding  and  sentence  passed 

V.  by  the  Second  Class  Magistrate  of  Aska  in  C.  C.  No.  71  of  1901. 

Balaram 
Padhi.  p^  Bangachariar  for  P.  S.  Sivaswavii  Aiyar  and  V.  Baimsam 

for  petitioners. 

The  Public  Prosecutor  {E,  B.  Powell)  for  respondent. 

'Clie  Court  made  the  following 

ORDER  : — ^This  is  not  the  case  of  a  farm  labourer  or  cultivator 
for  wages,  nor  that  of  a  person  entitled  to  the  crops  jointly  with 
others  as  partners.  It  is  the  ease  of  an  ordinary  ryot  in  a  zemin- 
dari  holding  on  a  varam  tenure.  Until  the  delivery  by  the  tenant 
to  the  zemindar  of  the  share  of  the  crop  payable  to  the  latter,  the 
possession  of  the  whole  crop,  inclusive  of  such  share,  is  clearly  with 
the  tenant.  This  being  so,  the  removal  of  even  the  whole  crop  by 
the  tenant  is  not  a  taking  of  anything  out  of  the  possession  of  the 
zemindar.  Consequently  the  first  element  in  the  offence  of  theft  is 
wanting.  But  the  removal,  if  dishonest  or  fraudulent,  constitutes 
an  offence  under  S.  424  of  the  Penal  Code,  even  if,  as  contended 
for  the  petitioners,  the  zemindar  acquires  no  property  in  the 
share  due  to  him  until  delivery — a  point  on  which  it  is  mmecessary 
for  us  to  express  an  opinion  in  the  present  case.  None  of  the 
unreported  cases  to  which  our  attention  has  been  drawn  conflict 
with  this  view.  If  the  removal  was  for  the  purpose  of  protecting 
the  ryot  from  injury  or  damage  to  the  crops  owing  to  the  zemin- 
dar*s  delay  or  refusal  to  perform  his  part  with  reference  to  the 
harvesting  and  division  of  the  crop,  such  removal  would  of  course 
not  be  dishonest.  But  in  this  case  it  has  been  proved  that  the 
crops  were  removed  dishonestly,  and  we  are  not  prepared  to  say 
that  that  finding  is  not  well-founded.  The  result  is  that  we  alter 
the  conviction  from  theft  under  S.  379,  Indian  Penal  Code,  into 
one  under  S.  424  of  the  Penal  Code,  leaving  the  conviction  under 
S.  143  to  stand.    We  see  no  reason  to  interfere  with  the  sentences. 
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Us  THE  judicial; COMMITTEE  OF  THE  PRIVY  COUNCIL. 
(FROM  THE  MADRAS  HIGH  COURT.) 

Present : — Lord  Macnaghten,  Lord  Lindley,  Sir  Andrew  Scoble, 
Sir  Arthur  Wilson,  Sir  John  Bonser. 

Baja  Rajajee  Bahadur  ...     Appellant.* 

Raja  Parthasarathi  Appa  Row  and  others.     Respondents. 

Grant  by  Government — EMatc  in  arrenrtt  of  reveniie — Claim  for  maintenance  past  ttnd  Rftja  Rajajee 
future — Grant  in  mtittfaction  of  such  claim — Right  of  resumption.  iJanadur 

In  confleqnence  of  arrears  of  revenue  due  to  Government  by  the  Zemindar  of  Raja  Partha- 
Nidadavole  who  owed  various  other  debts  to  other  persons,  and  ainon^  them  arrears  of  8fti*at^i  Appa 
maintenance  to  a  younger  lirancli,  mi  arrangement  was  come  to  by  which  a  jKirtionof 
the  estate  should  be  given  to  the  Nuzvid  Zemindar  who  was  the  biggest  creditor  and 
the  remaining  should  be  handed  over  to  the  Zemindar  "  in  the  event  of  his  sr.tisfying 
the  other  creditors",  the  Government  relinquishing  their  claim.  In  order  to  carry  out 
snch  arrangement,  the  estate  was  purchased  by  the  Govejmmeni  in  revenue  sale  and 
a  portion  of  estate  was  g^iven  to  vhe  Nuzvid  Zemindar  and  an  adjustment  was  made 
through  the  mediation  of  Govenmient  with  the  other  creditors  by  which  the  Tangalla* 
mudi  Mutta  was  assigned  in  satisfaction  of  the  claims  of  the  younger  branch  upon  the 
Zemindar  of  Nidadavole  for  past  and  future  maintenance.  Some  time  after  this 
adjustment,  the  Xuzvid  Zemindar  granted  the  estate  of  Chevendra  in  perpetuity  to 
the  same  branch  for  a  similar  purpose,  and  a  partition  was  effected  among  the 
different  members  of  the  younger  branch  with  the  privity  of  the  Zemindars  of 
Vuz^id  and  Nidadavole  by  which  each  of  the  2  estates  wa«  allotted  to  the  several 
members. 

Held^  by  P.  C.  (1 )  that  the  grant  of  Tengallamudi  was  a  grant  by  Government, 
and 

(3)  that  the  said  grant  was  not  resumable  but  created  on  herit- 
able estate  in  the  grantees. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Andrew  Scoble  : — For  some  years  after  succeeding  to  his 
estate  Narayya,  Zemindar  of  Nidadavole,  was  in  serious  pecuniary 
difficulties.  He  owed  a  large  sum  of  money  to  his  kinsman,  the 
Zemindar  of  Nuzvid,  besides  considerable  sums  to  other  creditors 
and  to  Government  for  arrears  of  revenue.  In  1839,  a  compromise 
was  effected  whereby  a  portion  of  the  Nidadavole  estate  was  to  be 
handed  over  to  the  Nuzvid  Zemindar  in  satisfaction  of  his  claim, 
and  to  complete  the  matter,  it  was  proposed  that  the  Government 
demand  should  be  relinquished,  and  "  the  remaining  portion  of  the 


•  13th  December  190^, 


Digitized  by 


Google 


126  THB    MADBAS    LAW  JOURNAL   BKPORTS.  [vOL.  XUI. 

Baja  Bajajee  estate'*  made  over  to  Narayya,  **in  the  event  of  his  satisfying 

Bahadnr  -  .      ,  -i.i         »> 

V.  other  private  creditors. 

Baja  Partha- 

sarathi  Appa  jjj  Q^der  to  carry  out  these  arrangements  the  Court  of  Direc- 

tors of  the  East  India  Company^  in  a  despatch^  dated  24th  August 
1842,  directed  that  the  whole  estate  of  Nidadavole  should  be  sold  ; 
and  this  was  accordingly  done,  and  the  estate  was  purchased  by 
the  Government  for  eight  lakhs  of  rupees.  By  this  purchase  the 
Government  became  absolute  owner  of  the  estate^  and  the  proprie- 
tary rights  of  Narayya  were  for  the  time  extinguished.  The  claim 
of  the  Zemindar  of  Nuzvid  was  satisfied  by  the  transfer  to  him  of 
certain  villages ;  but  the  Board  of  Revenue,  in  a  letter,  dated  4th 
January  1844,  recommended  that  it  was  uot  advisable  that  Narayj^ 
should  be  placed  in  possession  of  his  part  of  the  estate  **  until  all 
questions  connected  with  the  subject  be  definitely  settled." 

Among  these  questions  was  the  satisfaction  of  the  claims  of 
the  other  private  creditors.  It  was  proposed  by  the  Collector  of 
Masulipatam,  who  represented  the  Government  in  the  negotiations, 
that  '^  the  most  possible  method  of  adjusting  these  claims,  if  the 
consent  of  the  parties  could  be  obtained,  would  be  by  the  transfer, 
permanently  or  temporarily  as  the  circumstances  of  each  case 
might  appear  to  require,  "  of  a  certain  portion  of  the  estate,  from 
the  proceeds  of  which  each  claim  might  be  realised'^  and  an 
adjustment  on  this  basis  was  eventually  made  "after  frequent 
conferences"  between  Narayya  and  the  various  parties  in  the  pre- 
sence of  the  Collector. 

Of  the  claims  thus  adjusted,  the  only  one  with  which  their 
Lordships  have  to  deal  is  that  of  Simhadri  and  Venkatadri,  the 
representatives  of  a  younger  branch  of  Narayya's  family  who 
were  entitled  to  maintenance  out  of  the  estate,  and  to  whom  a  con- 
siderable sum  was  owing  for  arrears.  The  terms  of  the  settle- 
ment with  these  claimants  are  contained  in  two  documents  which 
are  thus  described  in  paragraph  9  of  the  Collector's  report  to  the 
Board  of  Revenue,  dated  18th  November  184»} : — *'  Enclosures  5 
and  6  contain  stipulations  entered  into  by  Narayya  on  the  one  hand, 
and  Simhadri  and  Venkatadri  on  the  other,  by  which  it  is  agreed 

that  eight  villages  appertaining  to  the  Ambarpettah  Muttah 

and  two  Mocassah  villages shall  be  permanently  alienated  to 

Simhadri  and  Venkatadri,  they  paying  the  peishcush  which  may  be 
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assessed  on  them This  cession,  it  will  be  observed,  is  proposed  ^^i*,^^^^®^ 

not  only  in  full  satisfaction  of  the  whole  amount  of  arrears  due  for         v. 
marriage  expenses  and  the  monthly  allowance  of  400  rupees  due  g^thi  Appa 
for  this  period,  but  also  in  lieu  of  all  further  payment  on  account        ^^^• 
of  the  monthly  allowance."  In  forwarding  the  Collector's  proposals 
for  the  sanction  of  Government,  on  4th  January   1844,  the  Board 
of  fieveuue  say :  "  The  alienation  in  favour  of  the  Simhadri  branch 
of  the  family,  it  is  proposed,  shall  be  in  perpetuity."     The  final 
orders  of  Government  appear  to  have  been  given  on  this  basis  ;  and 
Simhadri  and  Venkatadri  were  placed  in  possession  of  the  villages 
which  may  conveniently  be  described  as  the  Tangellamudi  Muttah. 

On  the  loth  March  1846,  the  Zemindar  of  Nuzvid  assigned 
the  Muttah  of  Chavendra  to  Simhadri  and  Venkatadri  in  satisfac- 
tion of  their  claims  upon  him  for  maintenance  past  and  future,  and 
on  the  7th  August  1846,  the  two  brothers  made  partition  of  their 
joint  property  under  which  Simhadri  took  the  Muttah  of  Tangella- 
mudi,  and  Venkatadri  took  Chavendra  and  two  other  villages. 
ITiis  partition  was  made  'through  and  in  the  presence  of  Nar- 
ayya  '^  and  proceeded  on  the  assumption  that  Tangellamudi  and  Cha- 
vendra were  held  on  the  same  absolute  and  permanent  tenure. 
Simliadri  died  in  1861,  and  his  widow  Sitayya  succeeded  to  his 
estate,  Sitayya  died  in  1885,  and  the  contest  in  the  suit  under 
appeal  is  now  between  her  daughter's  son  (who  would  be  her  heir 
according  to  Hindu  Law)  and  persons  who  claim  either  under  Ven- 
katadri or  Narayya.  The  sole  question  is  whether,  under  the 
settlement  of  1844,  and  the  subsequent  partition  of  1846,  Simhadri 
acquired  an  absolute  title  to  the  Tangellamudi  Muttah. 

Upon  the  history  of  the  case,  as  above  stated,  their  Lordships 
have  no  doubt  that  the  origin  of  the  title  was  in  a  grant  from  the 
Government,  and  not  from  Narayya,  who  at  the  time  of  the  trans- 
action had  no  estate  out  of  which  he  could  make  a  grant.  Nor  do 
the  documents  relied  on  by  the  respondents,  and  which  have 
already  been  mentioned  as  enclosures  5  and  6  to  the  Collector's 
report  of  18th  November  1843  conflict  with  this  view.  These 
documents  are  two  arzis,  dated  13th  August  1843,  addressed  to  the 
Collector  of  Masulipatam,  one  by  Narayya,  and  the  other  by  Sim- 
hadri and  Venkatadri.  It  was  contended  on  behalf  of  the  res- 
pondents that  the  arzi  signed  by  Narayya  was,  as  regards  seven 
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^*^*/^*i*J®®  of  the  villages  mentioned  therein,  a  grant  by  him  for  maintenance 
V.  only,  and  therefore  resumable  on  the  death  of  Sitayya,  the  last 

sarathi  Appa  person  entitled  to  maintenance  thereout.  This  was  the  view 
^^*  taken  by  the  Subordinate  Judge  wlio  tried  the  case  in  the  first 
instance,  and  by  the  High  Court  of  Madras  on  appeal.  But 
their  Lordships  are  unable  to  accede  to  this  view.  The  arzi 
signed  by  Narayya  was  in  no  sense  a  conveyance.  It  was, 
as  its  name  denotes,  a  petition  to  the  Collector,  which,  after 
stating  the  terms  of  settlement  agreed  on  between  the  parties, 
went  on  to  say — "Further,  that  no  claims  of  whatever  nature 
may  hereafter  be  for  ever  advanced,  either  by  them  for  the 
payment  of  the  said  allowances,  or  by  us  regarding  the  afore- 
said villages,  I  also  gave  my  assent,  and  agree  to  abide  accord- 
ing to  the  aforesaid  conditions,  and  humbly  solicit  you  will  there- 
fore be  pleased  to  forward  our  petitions  with  your  recommend- 
ation to  the  Honourable  Government  and  to  the  Board  of  Revenue, 
and  at  the  time  when  the  Nidadavole  and  Bahurzally  Pargannahs  as 
well  as  Ambarpett  Muttah  may  be  made  over  to  me  by  the  Circar, 
allow  the  aforesaid  eight  villages  in  the  Ambarpett  Muttah  to  be 
taken  possession  of  by  the  said  Simhadri  and  Venkatadri  and 
continue  the  aforesaid  conditions  in  force.''  These  words  leave  no 
doubt  that  what  Narayya  contemplated  was  a  grant  by  the  Govern- 
ment to  Simhadri  and  Venkatadri  of  these  villages  in  full 
settlement  of  their  past  and  future  claims  on  the  estate,  and  by 
the  partition  in  1846  Simhadri's  title  to  them  was  completed. 

Their  Lordships  will  humbly  advise  His  Majesty  that  this 
appeal  should  be  allowed,  and  the  decrees  of  the  Courts 
of  the  Subordinate  Judge  and  the  High  Court  reversed,  and 
the  plaintiff's  suit  dismissed  with  costs  throughout.  The  respond- 
ents who  were  substituted  for  Papamma  Row,  the  original 
respondent,  must  pay  the  costs  of  the  appeal,  including  the  costs  of 
the  reMVor  proceedings. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
i'r«>sent: — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Lakshniayya  ...    Appellant*       (2nd  Defendant). 

V, 

BoUareddy  and  others  ...    Respondents  [Plaintiff  1st  Defendant  & 

Plaintiff's  representatives). 

Regulation  X  of  J831  -Trntw/tfr   of  Property  Act^  S.  65  (f)-  Mortgagor  and  Mortgagee—   Lakshniayya 
Mortgagor'  in posaeasiwh  -  Default  in  payment  oj  revenue — Revenue  ttale     Mortgagor    „  ..     * 
not   purchaser — Mortgagor    buying  frwn    purchaser    at    revenue    isule — Rights   of 
mortgagee — Takii^  advantage  of  one's  oicn  tvi'ong. 

Where  the  defaulter  is  a  minor,  and  arrears  of  revenue  have  accrued  durhig  his 
ni  inority,  the  estate  of  minor  cannot  be  sold  the  having  regartl  to  the  jirovisions 
of  Regulation  X  of  1831.  But  the  estate  descending  to  the  minor  from  his  father 
may  be  sold  for  arrears  which  became  due  during  the  life-time  of  the  father. 

^  mortgagor  in  possession  is  under  a  duty  to  his  mortgagee  to  pay  the  public 
revenue  accruing  due  on  the  mortgaged  property.  [Transfer  of  Property  Act,  1882, 
S.  65  vc)]. 

Where  a  mortgagor  makes  default  in  payment  of  public  revenue  due  by  hint, 
Huffers  the  property  to  be  sold  for  such  revenue  and  purchases  the  property 
at  such  revenue  sale,  the  mortgage  in  favor  of  the  mortgagee  is  not  extinguished  but 
«t*ll  subsists,  for  the  principle  of  law  is  that  a  man  cannot  be  allowed  to  take  advan- 
tage of  his  own  wrong.  The  same  is  the  case  with  a  mortgagee  in  possession  who 
un  failing  to  pay  the  arrears  of  revenue  payable  by  him  upon  the  mortgaged  )>roiierty 
becomes  himself  the  purchaser  at  the  revenue  sale  brought  about  by  his  own  default 
aiid  the  mortgagor  has  then  a  title  by  estoppel  to  redeem  the  mortgage  as  against 
the  mortgagee. 

The  mere  fact  tliat  the  mortgagor  who  fails  to  pay  the  revenue  due  by  him  does 
not  buy  the  property  at  the  revenue  sale  does  not  affect  the  right  of  the  mortgagee  if 
the  mortgagor  or  his  representative  subsequently  buys  the  mortgaged  proi»ei*ty  from 
the  purchaser  at  the  revenue  sale. 

Second  Appeal  from  the  decree  of  the  District  Court  of 
Kistna  in  A.  S.  No.  634  of  1899  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Guntur  in  0.  S.  No.  686  of  1895. 

The  properties  in  question  originally  belonged  to  the  Ist 
defendant  who  had  mortgaged  them  to  the  2nd  defendant.  Default 
having  been  made  in  payment  of  the  Government  revenue,  the 
properties  were  sold  and  purchased  by  one  Lingappa.  The  Ist 
defendant  re-purchasod  the  properties  from  Lingappa  some  time  after 
the  revenue  sale  and  mortgaged  them  to  the  plaintiff  who  has  now 
sued  to  recover  the  amount  due  to  him  on  the  mortgage  by  sale  of 
the  properties.  The  2nd  defendant  claimed  priority  under  his  mort- 
gage.    The  Courts  below  held  that  the  revenue  sale  operated  as  a 


*  S.  A.  No.  867  of  190U.  16th  September  1902, 
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Lakshmayya  statutory  extinguishment  of  the  mortgage  in  favour  of  the  2nd 

V, 

BoUaroddy.  defendant  under  Act  II  of  1864  and  that  the  mortgagee's  claim 
against  the  property  ceased  under  section  73  of  the  Transfer  of 
Property  Act  IV  of  1882  and  decreed  the  plaintiff's  claim.  On 
second  appeal  by  the  2nd  defendant,  it  was  contendedj  that  the 
revenue  sale  was  brought  ab^ut  by  the  default  of  the  1st  defendant, 
that  though  tlie  2nd  defendant  could  not  set  up  his  mortgage 
against  Lingappa,  the  property  became  burdened  again  with  the 
2nd  dofendant's  mortgage  the  moment  it  was  purchased  by  the 
defaulter  (the  1st  defendant)  himself  from  Lingappa^  (section  65 
of  the  Indian  Trusts  Act  II  of  1884)  and  that  neither  the  1st 
defendant  nor  the  plaintiff  who  claimed  under  the  Ist  defendant 
subsequent  to  the  re-purchase  could  be  permitted  to  plead  the 
1st  defendant's  own  wrong  in  miking  the  dePault  and  the  conse- 
quent revenue  sale  as  operating  in  extinguishment  of  the  2nd 
defandant's  mortgage. 

G.  Baviachandra  Rao  Sahih  for  appellant. 

iC.  Jagannatha  Aiyar  for  K,  Subramania  Sasiri  for  respts. 

The  Court  delivered  the  i  olio  wing 

JUDGMENT:— We  do  not  think  that  the  decrees  of  the 
Courts  below  can  be  supported.  Inasmuch  as  the  land  was  sold 
during  1st  defendant's  minority  for  arrears  of  revenue,  we  must 
take  it,  having  regard  to  Regulation  X  of  1831,  that  it  was  sold 
for  arrears  which  became  due  during  the  lifetime  of  1st  defendant's 
father.  It  was  a  duty  which  the  Ist  defendant's  father,  as  mort- 
gagor, owed  to  his  mortgagee  (under  whom  2nd  defendant  claims 
as  assignee)  to  pay  the  public  revenue  accruing  due  on  the 
mortgaged  property  which  continued  to  be  in  his  possession 
[S.  65  (c)  Transfer  of  Property  Act,  1882].  'J'his  duty  the  father 
failed  to  perform  and,  the  arrears  not  having  been  paid  by  the  Ist 
defendant  before  the  day  fixed  for  sale,  the  land  was  sold  under 
Act  II  of  1864  to  realize  the  revenue.  Linga  Reddy  purchased 
the  land,  and  under  Act  II  of  1864  the  land  vested  in  him  free  of 
the  mortgage.  A  few  years  afterwards  the  property  was  purchased 
by  1st  defendant  from  Ligna  Reddy  and  on  the  same  day  was 
mortgaged  by  1st  defendant  to  plaintiff  and  this  suit  is  now 
brought  to  enforce  that  mortgage  by  sale  of  the  land.  The  Courts 
below  have  held  that  the  2nd  defendant's  prior  mortage  was 
extinguished  by  the  revenue  sale,  and  have  given  plaintiff  a  decree 
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for  sale  of  the  land  on  the  footing  that  2nd  defendant  had  no  Lakshmayya 
mortgage  thereon.  Boilar^ddy. 

If  the  Ist  defendant  himself,  instead  of  Linga  Reddy,  had  been 
the  purchaser  at  the  revenue  sale,  it  is  clear  that  the  2nd  defendant's 
mortgage  would  not  have  been  extinguished  and  that  he  could  en- 
force his  mortgage  against  1st  defendant  just  as  if  there  had  been  no 
reveuiie  sale,  Natvah  Sidhee  Nuzur  Ally  Khan  v.  Rajah  Ojoodhya 
SaramKhan^  and  the  plaintiff  who  claims  as  mortgagee  under  the  Ist 
defendant  cannot  be  in  a  better  position  than  1st  defendant  himself. 
The  principle  of  law  on  which  that  decision  wan  based  was  mainly  that 
a  man  cannot  be  allowed  to  take  advantage  of  his  own  wrong,  and 
that,  therefore,  the  mortgagor  in  that  case  had  a  title  by  estoppel 
to  redeem  the  mortgage  as  against  the  mortgagee  who  failed  to  pay 
the  arrears  of  revenue  and  himself  become  the  purchaser  at  the 
revenue  sale  brought  about  by  his  own  default.  This  principle  is, 
in  our  opinion,  applicable  to  the  present  case  notwithstanding  that 
the  property  vested  free  of  mortgage  in  Linga  Reddy,  and  the 
fact  that  the  1st  defendant  did  not  purchase  the  properly  himself 
at  the  revenue  sale,  but  from  Linga  Keddy  who  was  the  purchaser 
at  the  revenue  sale,  makes  no  difference  as  between  himself  and 
his  mortgagee.  He  cannot  l»e  allowed  to  take  advantage  of  his 
father's  wrong  and  plead  for  his  own  benefit  that  by  reason  of  such 
wrong  there  has  been  a  statutory  extinction  of  2nd  defendant's 
mortgage  security.  We  may  observe  that  the  same  principle  under- 
lies 8.  65  of  the  Indian  Trusts  Act  in  the  case  of  trust  property. 

We  shall  therefore  have  to  set  aside  the  decrees  of  the 
Coorts  below  and  give  plaintiff  a  decree  as  a  puisne  mortgagee 
only,  the  2nd  defendant  having  the  rights  of  a  prior  mortgagee 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Moore. 
Rangasamy  Naicken  ...  ...     Appellant*      [Plaintiff). 

V, 

J ellibodi  Naicken  and  others  ...     Respondents     (Defendants).  Bangaeamj 

Prior  and  puisne  mortgages — Suit  by  prioi-  mortgagee — Puiniic  mortgagee  iw  party —       Naicken 

V. 

PurrhaM  hy  prior  mortgagee  in  execution  of  decree  upon  his  mortgage —Rights  of  Jellibodi 
prior  and  puisne  mortgagees — Prior  mortgagee's  right  to  recover  possession — Puisne  Naicken. 
mortgagee's  right  to  redeem — Redemption  amount  -  Price  of  equity  of  redemption, 

•  S.  A.  ^Jo.  696-of  ieei.  l8t  Beptember"I902. 

1.    10  M.  I.  A.  640  at  657. 
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Bangasamy  Where  a  prior  mortgagee  brings  a  suit  upon  his  mortgage  without  making  the 

puisne  mortgagee  a  party  and  in  execution  of  the  decree  obtained  in  such  suit  pur- 
Jellibodi  chases  the  mortgaged  property  he  is  not  entitled  to  recover  possession  without. 
^ft]cken.      redeeming  the  puisne  mortgagee  in'possession. 

Ve7tJcata  Somayajulu  v.  Konnam  DhorOy  followed. 

The  second  puisne  mortgagee  is  also  entitled  to  re»leem  the  prior  mortgai^ec 
whether  the  latter's  omission  to  implead  the  former  in  his  suit  is  wilful  or  in 
ignorance  of  the  existence  of  the  second  niortgage.  The  amount  which  he  puisne 
mortgagee  is  to  pay  for  redemption  is  not  the  price  paid  by  the  prior  mortgagee  for 
his  purchase  of  the  equity  of  redemption  but  only  the  amount  which  he  may  have 
had  to  pay  if  made  a  party  to  the  suit  by  the  prior  mortgagee. 

Second  Appeal  from  the  decree  of  the  District  Court  of  Coim- 
batore  in  A.  S.  No.  117  of  1900,  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Coimbatore  in  0.  S.  No.  238  of  1899. 

S.  Kasiuri/i'anga  Aiyangar  for  appellant. 

T.  B.  Krishnasami  Aiya/r  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  :— The  case  is  exactly  on  all  fours  with  that  of 
Venkata  Somayazulu  v.  Kannam  Dhora^.  The  plaintiff  clearly 
could  not  obtain  possession  without  paying  off  the  second  mortgagee 
who  was  in  possession,  and  the  plaintiff's  suit  for  possession  might 
have  been  dismissed  on  that  ground  as  the  plaintiff  did  not  offer  to 
redeem.  The  second  mortgagee,  however,  was  willing  to  pay  off  the 
plaintiff's  prior  mortgagee  as  he  might  have  done  if  he  hnd  been 
made  a  party  to  the  suit  brought  by  the  plaintiff  on  his  mortgag-e. 
The  second  mortgagee  is  clearly  not  liable  to  suffer  because  the 
plaintiff  failed  to  make  him  a  party  to  that  suit  and  it  makes  no  differ- 
ence to  the  second  mortgagee  whether  the  plaintiffs  failure  was  wilfal 
or  due  merely  to  ignorance  of  the  existence  of  the  second  mortgage. 

As  to  the  amount  which  the  second  mortgagee  has  to  pay  we 
agree  with  the  lower  courts  in  holding  that  it  is  the  amount  he 
would  have  had  to  pay  if  he  had  been  made  a  party  to  the  plain- 
tiff's suit,  as  he  ought  to  have  been.  He  clearly  cannot  be  made 
liable  for  more  because  the  plaintiff  in  ignorance  of  the  second 
mortgage  paid  an  excessive  price  for  the  equity  of  redemption. 
The  second  appeal  fails  and  is  dismissed  with  costs. 

If  the  money  had  not  been  already  deposited  thejtime  for  the 
second  mortgagee  paying  it  is  extended  by  two  months  from  this 
date. 

1.    I.  L.  R.,  6  M.  184. 
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IN  THE  HIGH  COURT  OF  JUDICATUREiAT  MADRAS. 

Pr^ent : — Mr.  Justice  Benson  and  Mr.  Justice  Moore. 

Pakuru  Dasu  ...  ...  ...  . .  .f*^  Appellant^ 

{Plaintiff). 

Bheemudu       ...  ...  ...  ...     Respondent 

{Defendant). 

Madras  Act  I  of  1886,  Sf.  22  and  24,  cl.  (e)— Licence  to  sell  arrack— Subletting  by  Paknrn  Dam 
licenne-holder-^  Duty  of  license-holder  and  sub-lessee  to  obtain  collector's  permis-  ^' 

sion — No  sanction — Illegal  agreement. 

Where  tWre  is  a  duty  both  on  the  part  of  an  holder  of  a  license  to  sell  arrack 
(cl.  21  of  the  license  issued  under  S.  24,  cl.  (e)  of  Madras  Act  I  of  1886)  and  on  the 
part  of  his  assignee  or  sub-lessee  (8.  22,  Madras  Act  1  of  1886)  to  obtain  the  collector's 
permission  to  the  sub-letting,  an  agreement  by  the  license-holder  that  his  sub-lessee 
should  sell  arrack  and  pay  profits  to  the  license-holder  without  the  collector's  sanc- 
tion is  illegal  and  cannot  be. enforced.  ' 

Second  Appeal  from  the  decree  of  the  District  Court  of 
Ganjam  in  A.  S.  No.  103  of  1 900  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Sompeta  in  0.  S.  No.  103  of  1900. 

'I'his  waa  a  claim  for  the  recovery  of  Rs.  56-0-0,  being  the 
balance  of  the  value  of  159  gallons  of  arrack  and  profit  on  111 
gallons  and  32  drams  of  arrack  received  from  plaintiff  accoi^ding 
to  an  agreement,  dated  5th  December  1896,  executed  by  the  Ist 
defendant's  father  and  the  2nd  defendant  in  favor  of  plaintiff  who 
was  a  Hcensee  of  the  arrack  shop  at  Sompeta  for  1896-1897.  On 
the  preliminary  objection  that  the  agreement  was  illegal  and 
invalid,  as  one  made  without  the  sanction  of  the  collector  required 
by  S.  22  of  the  Abkari  Act,  and  the  clause  of  the  license  granted 
to  the  plaintiif,  the  District  Munsif  dismissed  the  suit  The 
District  Judge  upheld  his  decision.     Hence  this  second  appeal. 

F.  C.  Seshachariar  for  appellant. 

F.  Ramesam  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  .-—Section  22  of  the  Abkari  Act  I  of  1886  imposes 
a  duty  on  the  lessee  or  assignee,  that  is,  on  the  defendant,  not  the 
plaintiff  in  this  case ;  but  clause  21  of  the  plaintiff^s  license,  which 

•  S.  A.  184  of  1901.  iBt  September  1902. 
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Pakum  Daro  jg  issued  under  section  24,  clause  (e)  of  the  Act,  imposes  the  duty 
Bheemndn.   on  the  plaintiff  also  as   grantee  of  Government  to  obtun  the  collec- 
tor's license  for  his  lessee,  the  defendant. 

Thus  there  was  a  legal  duty  on  the  part  of  both  the  plaintiff 
and  the  defendant  to  obtain  the  Collector's  permission  to  the 
sab-letting.  They  failed  to  do  so,  and  the  contract  entered  into 
betwi^n  them  that  defendant  should  sell  arrack  was  illegal,  and 
the  plaintiff  therefore  cwnnot  sue  on  it. 

We  dismiss  the  second  appeal  with  costs. 


Venkata 

Narasimha 

Appa  Row 

V. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Yenkata  Narasimha  Appa  Row        ...       Appellant*^     (Plaintiff). 

V. 

Sobhanadri  Appa  Row  and  others  ...     Respondents    (Defendants). 

Decision  as   to  legality   of   resumption — Judgment  in  second  appeal — Suhse^ent  suit 
between  same  parties — Res  judicata. 
A  decision  in  a  rait  as  to  the  legality  of  a  resumption  which  has  become  final  by 
Sobhanadri    judgment   passed   in  second   appeal   is   res  judicata   in   a  suit   subsequently   heard 
Appa  Bow.    ^^^pgu  th^  same  parties  and  involving  the  same  question. 

Appeal  from  the  decree  of  the. Subordinate   Judge-s   (Jourt 
of  Kistna  in  0.  S.  No.  5  of  1899. 

Ritja  T,  Rama  Bote  for  appellant. 

C.  Bamachandra  Bao  Sahib  for  respondents. 

This  appeal  coming  on  for  hearing,  the  Court  delivered  the 
following 

JUDGMENT :— In  Second  Appeal  No.  80  of  1«01  affirming 
the' decision  of  the  District  Judge  we  have  found  that  the  resump- 
tion of  the  15  Icattis  by  the  Zemindar  was  iegal.  The  parties  in 
the  present  appeal  were  p^irties  therein  and  the  above  matter  was 
litigated  between  them.  The  present  claim  is,  therefore,  barred  as 
res  judicata  by  the  decision  in  that  suit.  Subbammal  v.  Huddleston^f 
Ahmed  y.  Moidin'^,  Gururafamma  v,  Venkatakrishnama  Ghetli^^ 
and  BaUciehan  v.  KishanLal*. 

We  therefore  dismiss  this  appeal  with  costs. 


•A.  No.  62  of  1901. 

1.  I  L.  B.,  17  M.  278. 

2.  I.  L.  B.,  24  M.  444. 


18th  September.  1902. 
8.  I.  L.  U.,  24  M,  860. 
4.  T.  L.  B.,  11  A.  148. 
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IN  THE  HIGH  COURT  OF  JDUICATURB'ATJMADRAS. 

Present : — Mr.  Justice  Davies  and  Mr.  Justice  Benson. 

Chidawbara  Pillai      ...  ...  ...     Appellant* 

in  both  (2nd 
V.  Defendant.) 

iSwaminathan  and  another       ...  ...     Respondents  in 

both  (PZatft- 
tiff  and  3rd 
Defendant). 

Will — ypt/oufML   at   the   t.ifne  of  teslator's   death — Xo   presumption  of  revocation  in  Chidambma 
India.  PiUai 


V. 


Where  a  will  is  shown  to  have  been  in  the  possession   of  the  testator  at  some     -^8»m ma- 
time  before  his  death  bat  is  not  found  at  the  time  of  his  death,  there  is  no  presump- 
tion that  the  will  ha8  been  revoked  by  the  testator. 

Second  appealts  from  the  decrees  of  the  Subordinate  Judge's 
(Jourt  of  Tanjore  in  A.  S.  Nos.  758  and  759  of  1899  presented 
against  the  decrees  of  the  Court  of  the  District  Muiisif  of  Nega- 
patam  in  O.  S.  Nos.  386  of  1898  and  150  of  1899. 

Kalia  PiUai  had  two  sons^  Ponnusami  Pillai^  tlie  1st  defendant, 
and  Doraisawmy  Pillai^  the  deceased  father  of  the  plaintiff.  Kalia 
Pillai  inherited  one  of  the  plaint  houses  from  his  maternal  uncle  and 
the  other  house  was  bought  by  him  from  his  own  funds.  As  regards 
the  latter  house  the  finding  was  that  though  it  might  have  formed 
originally  part  of  the  family  or  ancestral  property  of  Kalia  Pillai^ 
it  was  sold  to  discharge  the  debt  of  the  1st  defendant  and  re- 
purchased by  Kalia  Pillai  with  his  separate  funds.  The  plaintiff 
claimed  to  recover  the  houses  on  the  ground  that  the  same  were 
the  self-acquisitions  of  Kalia  Pillai  and  that  the  latter  devised  the 
same  among  others  to  the  plaintiff  by  a  will^  dated  22nd  November 
1888.  The  actual  claim  was  limited  t&  a  room  in  a  house  and  to 
a  portion  of  the  other.  Both  courts  held  that  both  the  properties 
were  the  self -acquisitions  of  Kalia  Pillai,  that  the  will  was  true 
and  valid  and  not  ren  ked  and  decreed  the  plaintiff's  claim.  Hence 
these  second  appeals. 

•  S.  A.  Nos.  638  and  639  of  1901.  8th  September  1902^ 
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^^''pn^^  C.  Sankaran  Nair  for  appeUant. 

^-  P.  ft.  Sundara  Aiyar  for  respondents. 

Swamina* 

than.  The  Court  delivered  the  following 

JUDGMENT  : — We  are  not  prepared  to  say  that  in  this 
country  there  is  a  presumption  that  a  will  has  been  revoked  by 
the  testator  when  it  is  shown  that  it  was  in  his  possession  some 
time  before  his  deaths  but  is  not  found  at  the  time  of  his  dc9'th. 

If  therd  is  any  such  presumption^  it  is  one  of  fact  and  depends 
on  all  circumstances  of  each  case.  Here  both  the  Courts  have 
found  as  a  fact  that  there  is  no  evidence  of  revocation,  and  we 
cannot  say  that  that  finding  is  one  which,  in  the  circumstances  of 
ihe  case,  they  were  not  entitled  to  arrive  at. 

We  dismiss  the  second  appeals  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Davies  and  Mr.  Justice  Bhashyam  Aiyangar. 

Innassi  Muthu  Pillai  ...  ...     Petitioner* 

iuC.  R.  P.  No.  348  of  1901 
{2nd  Defandant). 

Thomasu  Pillai  and  another     ...  ...     Petitioners 

in  C.  R.  P.  No  349  of  1901 
{Defendants  2  and  3). 


V, 


Savuthia  Pillai  ...  ...  ...     Respondent 

in  both  {Plaintiff')  > 

Innasi  Muthu  Provincial  Sinall  Came  Courts  Act  fIX  of  IH87)— Suit  for  inetftia  proJUa—Not  cognisahUi 
&  Thomasu  ^^  ^^^^^  ^^  ^^^^  Causes, 

^p^  •  **  A  suit  for  the  recovery  of  mesne  profits  is  noc  a  suit  cognizable  by  a  Court 

Small  Causes. 

Savarimuthu  v.  Aithirusu  Rowther,  I.  L.  R.,  25  M.  108  followed. 

Petitions  under  section  25  of  Act  IX  of  1887  praying  the 
High  Court  to  revise  the  decree  of  the  Court  of  the  Temporary 
Subordinate  Judge  of  Trichinopoly  in  S.  C.  S.  No.  38  of  1901. 

Plaintiff  and  1st  defendant  bought  some  lands  jointly. 
•  C.  B.  P.  Nos.  348  and  349  of  1901.  9th  September  19.'2. 
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Plaintiff  got  a  decree  in  0.  S.  215  of  1893  and  0.  S.  14  of  1894  innasi  Muthn 
for  a  moiety  of  the  lands  and  obtained  possession  on  9tli  September  y. 

1898.  He  subsequently  brought  0.  S-  10  of  1898  for  mesne  profits  due  ^p^i^l'* 
to  him  from  the  date  of  plaints  inO.  S.  215  of  1893  and  0.  S.  14  of 
1894  till  date  of  che  plaint  in  0.  S.  10  of  1898  and  obtained  decree. 
He  now  brought  this  suit  in  the  Small  Cause  side  (S.  C.  S.  38  of  01) 
for  recovery  of  mesne  profits  due  from  the  date  of  the  plaint  in 
0.  S.  10  of  1898  till  date  of  recovery  of  possession  on  9th  September 
1898.  The  2nd  and  3rd  defendants  were  impleaded  as  the  sons  of 
the  1st  defendant.  The  Sabordinate  Judge  passed  a  decree  against 
defendants  1  to  3.  These  revision  petitions  were  filed  respectively 
by  the  1st  defendant  and  by  the  2nd  and  3rd  defendants  on  the 
ground  that  the  Subordinate  Judge  had  no  jurisdiction  and  that  the 
suit  was  not  cognizable  by  a  Small  Cause  Court  under  Article  31. 

r.  F.  Seshagiri  Aiyar  for  petitioners. 

V.  Krishiutaami  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — ^This  suit  was  not  cognizable  by  a  Court  of 
Small  Causes  as  we  take  it  that  the  ruling  of  the  Full  Bench  in 
Savarimuthu  v.  Aithirusu  Bowther^  when  read  with  the  order  of 
reference  therein  applies  to  all  suits  for  the  recovery  of  mesne 
profits. 

We  set  aside  the  decree  and  direct  the  District  Judge  in 
whose  jurisdiction  the  case  now  is,  to  return  the  plaint  for  presen- 
tation to  the  proper  Court.  The  parties  will  bear  their  own  costs 
hitherto  incurred  including  the  costs  of  the  petitioners. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Annammal  and  others  ...     Appellants*     (Defendants). 

V. 

Venkataragavachari  ...     Respondent        (Plaintiff). 

Agricultural  tenants-Notice  to  quit  in  a  month — Bad  notice — Darkha^t  grant — Fraud     Annammal 

upon  revenue  authorities — Grant  not  binding  on  OovernmenU  ^* 

venkataraga- 
A  notice  g^ven  to  a  tenant  in  possession  of  an  agricultural  holding  in  March  to       vachari. 

quit  in  April  next  (*.  e.,  in  a  month)  is  a  bad  notice. 

•  S.  A.  546  of  1901.  2nd  October  1902, 

1.    T.  L.  R.,  26  M.  103. 
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Aimammal  Semble,  where  a  darkhaat  grant  is  obtained  by  fraud  the  proper  oourae  for  the 

Venkataraga-  P*^^  affected  is  to  apply  to  the  revenue  authorities  to  cancel  the  grant  and  for  a 

vachari.      grant  to  himself.    A  grant  obtained  by  fraud  pratised  npon  the  revenue  authorities 

will   not  bind    Government  and  may.  be  revoked  or  set  aside  by   the  revenue 

authorities. 

Second  appeal  from  the  decree  of  the  District  Court  of  South 
Arcot  in  A.  S.  No.  319  of  1889  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Panruti  in  0.  S.  No.  189  of  1899. 

T.  Rangachariar  for  appellants. 

P.  flf.  Sivaewami  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT:— The.plaintiff  in  the  plaint  alleged  that  the 
land  was  held  by  the  defendants  under  an  oral  lease  from  year  to 
year  granted  by  theplaintifE  in  1896^  and  that  he  gave  the  dirfend- 
ants  notice  to  quit  and  surrender  the  land  in  Mai-ch  1899.  The 
suit  was  brought  in  April  1899. 

The  plaintiff  contends  that  his  intention  was  that  the  surrender 
was  to  be  in  April  1899,  Assuming  that  it  was  so,  we  do  not  think 
that  so  short  a  notice  was  a  reasonable  notice  in  the  case  of  an 
agricultural  holding.  On  this  ground  and  without  deciding  the 
other  issues  in  the  case  we  reverse  the  decree  of  the  lower  appel- 
late Court,  and  restore  that  of  the  District  Munsif  with  costs  id 
this  and  in  the  lower  appellate  Court. 

As  regards  the  validity  of  the  darkhast  grant  under  which  the 
plaintiff  claims,  but  which  the  defendants  say  was  obtained  by 
fraud,  we  observe  that  the  proper  course  is  for  the  defendants  to 
move  the  revenue  authorities  in  the  matter  and  apply  for  a  grant 
of  puttah  to  themselves  in  supersession  of  the  grant  made  in  the 
plaintiff^s  favour.  We  need  hardly  add  that  if  it  is  proved  that 
the  plaintiff  got  the  grant  by  practising  fraud  upon  the  revenue 
authorities,  the  grant  would  not  bind  Government  and  might  be 
revoked  by  the  revenue  authorities. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Davies  and  Mr.  Justice  Moore. 

Narayana  Raja  ...  ...  ...     Appellant* 

(Plaintiff). 

Bamachandra  Raja  and  others  .     Respondents 

(Defendants). 

Madras  Regulation  XXV  of  1802,  S.S—Madrati  Act  II  of  1864,  5.  5— Tito  pattas—     Narayana 
Arrear  due  in   reaped  of  revenue  of  one — Other  patta   land  sol d-^ Property  of         Raja 
defaulter — Liability  and  rights  of  purchaser  with  respect  to  land  purchased — No  Ramachandra 
tranter  of  registry,  effect  of — "  Entire  estates.**  Baja. 

Per  Moore,  J. : — Where  a  sale  is  made  of  certain  ryotwari  lands  in  a  Government 
Tillage  by  the  owner  and  then  registered  holder,  or  there  is  a  sale  of  the  latter's 
interest  and  the  purchaser  does  not  apply  for  transfer  of  registry,  the  lands  comprised 
in  the  patta  are  still  liable  for  Government  revenue  dne  by  the  original  defaulter 
with  respect  lo  that  land. 

Mangamma  v.  Tinmapaiya,  3  M.  H.  C.  R.  134  (136)  followed. 

The  prorision  in  S.  5  of  Madras  Act  11  of  1864  that  all  the  moveable  and 
immoveable  property  of  the  defaulter  is  liable  for  revenue  due  upon  any  land  of  the 
defaulter  does  not  enable  the  Government  to  proceed  against  property  originally 
belonging  to  defaulter,  but  afterwards  (and  prior  to  sale  by  Government  for  arrears 
of  revenue)  sold  to  a  third  person  in  whose  name  the  patta  has  not  been  changed 
when  there  is  no  arrear  of  revenue  due  in  respect  of  the  land  sold,  such  property  not 
being  the  asset  of  the  defaulter. 

Per  Davies^  J. ; — The  land  which  is  liable  to  bo  sold  for  arrears  of  revenue 
mnat  either  be  the  land  on  which  the  revenue  is  duo  or  the  land  which  is  the 
propetrty  of  the  defaulter. 

YHiere  there  is  no  arrear  of  revenue  due  upon  a  land  and  the  land  is  sold  prior 
to  the  sale  by  Gkjvemment,  such  land  ceases  to  be  the  property  of  the  defaulter. 

The  words  "  entire  estates"  in  S.  3,  Regulation  XXVI  of  1802,  do  not  mean  all 
the  estates  of  a  single  individual,  but  the  several  estates  of  diflferent  persons.  A 
patta  represents  a  whole  or  entire  estate  possessed  by  an  individual.  Land  held 
under  another  patta  is  a  separate  estate. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Tmnevelly  in  A.  S.  No.  242  of  1899  presented  against  the  decree 
of  the  Conrt  of  the  District  Munsif  of  Srivilliputtur  in  0.  S. 
No.  696  of  1898. 

•  S.  A.  No.  819  of  1900.  7th  October  1902. 
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Narayana  /J.  Subrahmania  Aiyar  for  appellant. 

Baja 

^*    ,  The  Acting  Government  Pleader  (G.  Sankara  Nair)  for  3rd 

Kamachandra  "  ' 

Baja.       respondent. 

The  Court  delivered  the  following 

JUDGMENTS  : — Moore,  J.  No  evidence  has  been  placed  on 
record  in  this  case,  but  it  is  admitted  that  the  first  defendaut  had 
lands  in  two  separate  villages,  Alagapuri  and  Sammandhapuram,  for 
which  he  held  separate  pattas.  It  is  further  admitted  that  no 
arrears  of  revenue  were  due  on  the  lands  in  Alagapuri  at  the  date 
of  either  the  court  sale  or  the  sale  on  account  of  arrears  of  revenue 
of  those  lands.  The  acting  Government  Pleader  further  states  that 
although  the  information  at  his  disposal  is  not  such  as  to  enable 
him  to  make  any  positive  statement  as  to  the  facts  he  is  prepared 
to  admit  for  the  purpose  of  argument  that  at  the  date  of  the  court 
sale  no  arrears  on  account  of  land  revenue  were  due  by  the  first 
defendant  in  any  village. 

The  lands  entered  in  the  patta  held  by  the  1st  defendant  in 
Alagapuri  village  were  on  the  25th  June  1897  sold  in  execution  of 
the  decree  in  0.  S.  No.  140  of  1896  on  the  file  of  the  District 
Munsif  of  Srivilliputtur  and  purchased  by  the  plaintiff.  Subse- 
quently in  November  or  December  1897,  the  same  land  was  sold 
an  account  of  arrears  of  revenue  due  by  the  1st  defendant 
and  purchased  by  the  2nd  defendant.  The  plaintiff  sues  for  a 
declaration  that  this  sale  is  invalid.  Both  the  Lower  Courts  have 
decided  against  him  and  he  has  consequently  filed  this  second 
appeal  here.  It  is  not  alleged  that  the  plaintiff  on  the  strength  of 
the  sale  certificate  granted  to  him,  applied  to  the  Collector  for 
transfer  of  the  patta  for  the  lands  in  Alagapuri  to  his  name. 
Section  3,  Regulation  XXVI  of  1802,  lays  down  that  no  transfer  of 
land  which  is  not  registered  shall  exempt  the  person  in  whose  name 
the  entire  estates  are  registered  from  paying  the  revenue  due  to 
Government  from  such  land.  From  this  provision  of  law  it  is  clear 
that,  as  pointed  out  by  Gollett,  J.,in  the  decision  reported  in  Man- 
gamma  v.  Timmapaiya^  under  this  Emulation,  as  against  Gt)vem- 
ment  and  for  the  purpose  of  exemption  from  liability  to  revenue,  a 
transfer  without  change  of  registry  is  not  valid.  It  follows  therefore 
that  the  transfer  by  court  sale  of  the  lands  in  Alagapuri  from  the 

1.    3  M.  H.  C.  £.  134  at  136. 
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1st  defendant  to  the  plaintiff  did  not  relieve  the  1st  defendant  or  Niurayaaa 

^  Raja 

the  lands  from  liability  on  account  of  land  revenue  due  by  him  for  v. 

those  lands  inasmuch  as  there  was  no  change  of  registry  regarding  *™Baja. 

them  in  the  Collector's  office. 


Uoore,  J. 


The  further  question,  however,  that  has  to  be  considered  is 
whether  the  lands  in  Alagapuri  village  which  had  been  bought  at 
a  court  sale  by  the  plaintiff  remained  liable  on  account  of  revenue 
arrears  due  by  the  1st  defendant  not  on  them,  but  on  other  lands  in 
a  different  village.  Section  5,  Act  II  of  1864  (Madras),  no  doubt 
provides  that  all  the  moveable  and  immoveable  property  of  a 
defaulter  wherever  it  is  to  be  found  can  be  proceeded  against  in 
order  to  recover  arrears  of  land  revenue  due  by  him,  but  the 
question  to  be  decided  is  whether  after  the  purchase  of  the  Alaga- 
puri lands  in  court  sale  by  the  plaintiff,  they  can  be  held  to  have 
remained  the  property  of  the  defaulter.  At  the  hearing  of  this 
second  appeal,  I  was  inclined  to  hold  that  as  the  patta  of  the 
Alagapuri  lands  had  not  been  transferred  they  still  remained  the 
property  of  the  pattadar  in  so  far  at  all  events  as  liability  for 
Government  revenue  was  concerned,  but  having  since  then  consi- 
dered the  provisions  of  section  6,  sub-sections  (3)  and  (4)  of  Act  I  of 
1890, 1  am  of  opinion  that  this  view  is  incorrect,  and  that  all  that 
was  sold  at  the  revenue  sale  at  which  the  2nd  defendant  was  the 
purchaser  was  the  interest  of  the  defaulter  in  the  land  and  that 
interest  was  then  in  consequence  of  the  prior  sale  at  court  auction 
and  purchase  by  the  1st  defendant,  practically  nothing. 

The  decrees  of  both  the  lower  courts  should  be  reversed  and 
the  plaintiff  given  a  decree  as  prayed  for  with  costs  throughout. 

Da  VIES,  J. : — My  view  is  that  the  land  the  plaintiff  had  bought 
in  the  court  sale  was  not  liable  to  be  sold  under  the  Sevenue 
Recovery  Act,  because  at  the  time  of  sale  (1)  there  were  no  arrears 
of  revenue  due  upon  it,  and  (2)  it  then  ceased  to  form  part  of  the 
defaulter's  property.  Beading  sections  S,  4,  5  and  25  of  the  Act 
together,  it  seems  to  me  clear  that  the  land  which  is  liable  to  be 
sold  for  arrears  of  revenue  must  either  be  the  land  upon  which  the 
revenue  is  due,  or  that  it  must  be  land  which  is  the  property  of 
the  defaulter.  It  is  admitted  that  the  land  sold  in  ibis  case  did 
not  comply  with  either  of  those  conditions.    Section  8  of  Begula* 


Digitized  by 


Google 


iHkvies,  J. 


142  TBB    MA9SA8    LAW  JOUBVAL   ftSPOftTS.  [VQL«   XUI. 

Nurayana    tion  XXVI  of  1802,  which  runs  as  follows  :  ''  Transfers  of  land  made 

Baja 

V.  by  individual  persons  without  being  so  registered  in  the  registers 

^*°^:^  of  the  Collectors,  shall  not  be  valid  in  th»  Courts  of  Adalat ;  and 
such  transfers  of  land^  being  unregistered,  shall  not  exempt  the 
persons  in  whose  names  the  entire  estates  are  registered  from 
paying  the  revenue  due  to  Government  from  such  lands,"  has  been 
relied  on  in  this  court  in  support  of  the  judgments  of  the  Courts 
below.  The  construction  now  wished  to  be  placed  upon  that 
section  is  that  the  words  ^f  entire  estates''  mean  all  the  estates  of 
tne  individual,  but  they  will  not  in  my  opinion  bear  that  inter- 
pretation. The  plural  "estates'*  has  reference  to  the  plural 
'*  persons,"  and  when  used  with  reference  to  one  person  must  be 
read  in  the  singular  '^  Estate."  Now  the  word*'  Estate"  means  the 
^  land"  (the  words  are  also  used  as  synonymous  in  section  25  of 
the  Actj  and  the  land  must  be  such  land  as  had  revenue  due  to 
Government  upon  it  before  section  3  of  the  Regulation  can  be 
made  applicable  to  it.  The  land  bought  by  the  plaintiff  was  held 
by  the  1st  defendant,  the  defaulter,  under  a  separate  pattah  in 
another  village  and  had  no  connection  whatever  with  the  land  for 
which  the  revenue  was  due  to  Government.  A  patta  represents 
a  whole  or  entire*  estate  as  held  by  this  court  in  Secretary  of  State 
for  India  v.  Narayanan}.  Land  held  under  another  patta  must 
therefore  be  deemed  to  form  another  estate.  In  no  case  has  it 
been  held  that  a  holding  means  all  holdings  from  Government 
under  different  pattas  in  different  places.  So  that  what  the  plaintiff 
bought  was  a  separate  estate  distinct  from  that  on  which  revenue 
was  due,  and  as  no  revenue  was  due  on  that  estate,  the  plaintiff's 
purchase  was  not  subject  to  the  payment  of  revenue  due  on  other 
land  on  (as  it  would  appear)  the  fiction  that  what  the  plaintiff 
purchased  was  still  the  defaulter's  property  when,  in  fact,  it  was 
not.  I,  therefore!,  agree  with  my  learned  colleague  in  reversing 
the  decrees  of  both  t^e  lower  courts  and  decre^ng  the  plaintiff's 
claim  with  costs  throughout. 


I.   hun.su.  131. 
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IN  THE  HIGH  OODTB  OP  JUDICATDRE  AT  MADRAS. 
Pr«s0Dt  :^Mr.  Justice  Benson  and  Mr.  Jastice  Bhashyam  Aiyapgar. 
P<Mi]iAmmal  ...  ...     Appellant^     {Ut  Defettdant) . 

V. 

Kalithitha  Moodelly  ...     Respondent       (Plaintiff). 

Transfer  of  Property  Aety  8.  68 — Mortgage  document — One  atteating  witness  not  called   Ponnammal 

V. 

Kslifchitha 
Moodely. 


— No  objection  taken  in  first  Cowrt — Raising  of  objection  in  appeal — Waiver,  Kftlifchifchft 


Where  a  mortgage  document  ia  tendered  in  evidence  but  an  attesting  witness 
was  not  called  to  prove  execution  as  provided  in  S.  68  of  the  Transfer  of  Property 
Act  and  no  objection  is  taken  on  that  score  in  the  first  Court,  it  must  be  taken  to 
have  been  waived  and  the  objection  cannot  be  taken  up  in  appeal. 

Appeal  from  the  deei^e  of  tbe  Subordinate  Jndge^fi  Court 
of  BMfi^Ty  and  Salem  at  Salem  in  O,  S.  No.  18  oflSQS. 

P,  S>  Sivaswami  Aiyar  for  appellant. 

*  ■ 

21  Narobimha  Aiyangar  for  B.  Shadagopachariar  for  res- 
pondent. 

The  Court  delivered  the  following 

JUDGMENT :— The  onlj  point  argued  before  as  is  that  the 
mortgage  in  plaintiff's  favour  was  not  proved  bj  examining  at 
least  one  attesting  witness  as  providied  in  section  68  of  the  Indian 
Evidence  Act. 

No  objection  was  taken  to  the  admissibility  of  the  document 
when  tendered  as  evidence  in  the  lower  Court.  If  objection 
had  been  taken,  the  defect^  if  anj^  would  no  doubt  have  been 
cured.  We  cannut  allow  the  objection  to  be  now  taken  after  it 
was  waived  in  the  lower  Court. 

We  divnuss  this  appeal  with  costs. 


•JL  Ko.  37  of  1901.  14th  Ocl^ber  190B. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Ponnammal  ..  ...  ...     Appellant*     {Defendant). 

V. 

Ratnam  Asari  ...  ...     Respondent     {Plaintiff). 

Ponnammal   Limitation  Act,  8ch,  II,  Art,  119  and  \A2-^Gift  by  adoptive  mother — Invalid  against 

_  y*  adopted  son — Possession  taken  hy  donee  under  gift — Interference  of  adopted  son's 

Katnam 

Asari.  rights — Suit  for  possession  more  than  6  years  after — Limitation. 

A  deed  of  gift  by  the  adoptive  mother  in  favour  of  her  daughter,  in  pursuance 
of  an  alleged  testamentary  direction  by  the  donor's  husband  is  in  the  absence  of  such 
direction  invalid  as  against  the  adopted  son  and  possession  taken  by  the  daughter 
under  such  gift  is  a  direct  interference  with  the  rights  of  the  adopted  son. 

A  suit  brought  by  the  adopted  son  more  than  6  years  after  such  possession  by 
the  daughter  will  be  barred  under  Art.  119,  Sch.  II,  Limitation  Act,  1877,  and  is  not 
governed  by  Art«  142. 

Appearfrom  the  decree  of  the  Subordinate  Judge^s  Court  of 
Bellary  and  Salem  at  Salem  in  Original  Suit  No.  3  of  1898. 
P.  8.  Sivaswami  Aiyar,  for  appellant. 
T.  Naraaimha  Aiyangar  for  B,  Shadagopachariar,  for  respt. 

The  Court  delivered  the  following 

JUDGMjtfWT  : — We  cannot  agree  with  the  Subordinate  Judge 
that  the  suit  is  governed  by  article  1 42  of  the  Indian  Limitation 
Act  as  the  plaintiff  cannot  make  out  a  title  otherwise  than  as  an 
adopted  son.  The  appellant  took  possession  of  the  plaint  property 
in  1891  by  virtue  of  a  deed  of  gift  in  her  favour  executed  by  her 
mother  professedly  in  obedience  to  a  testamentary  direction  given 
by  her  late  husband.  The  plaintiff  had  already  been  adopted  by 
her  in  1886^  and  she  did  not  execute  the  deed  of  gift  as  his 
guardian.  It  is  found  that  no  such  testamentary  direction  was 
given  by  the  adoptive  father  and^  that  being  so,  the  plaintiff  was 
entitled  to  possession  of  the  property  as  his  adopted  son  and  the 
possession  taken  by  the  defendant  under  the  deed  of  gift  was  a 
direct  interference  with  the  right  of  the  plaintiff  as  the  adopted 
son.  The  suit  was  brought  more  than  six  years  after  the  defend- 
ant took  possession  of  the  property  and  is,  therefore,  barred  by 
article  119,  schedule  2,  Indian  Limitation  Act,  in  accordance  with 
the  decision  of  the  majority  of  the  Bench  of  this  Court  in  the 
connected  Appeal  Suit  No.  52  of  1900.- 

We,  therefore,  allow  the  appeal,  and  reversing  the  d^ree  of  the 
lower  Court,  we  dismiss  the  plaintiff's  suit  with  costs  throughout. 

•  A.  No.  85  of  1901.  16th  October  19Ji. 

1.    18  M.  L.  J.  B.  27. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Bhashyam  Aiyangar. 
Akilandanunal  ...  ...     Appellant*     {Defendant). 


Batnam  Asari 


Respondent     ( Plaintiff) . 


Limitation  Act,  Schedule  II,  Art.  119 — Interference  of  adopted  son's  rights— Interference 
with  regard  to  other  propertieft — Starting  point  for  limitation. 

The  interference  by  the  defendant  which  is  the  starting  point  for  limitation 
under  Art.  119  need  not  relate  directly  to  property  sought  to  be  recovered  in  the  suit. 

Where  therefore  the  defendant  interfered  with  plaintiff's  right  as  adopted  son 
with  respect  to  certain  property  and  more  than  six  years  after  such  interference 
the  plaintiff  sought  to  recover  by  virtue  of  his  adoption  certain  property  from  the 
defendant : — 

Held,  that  the  suit  was  barred  by  Art.  119. 

Appeal  from  the  decree  of  the  Subordinate  Judge's  Court 
of  Bellary  and  Salem  at  Salem  in  Original  Suit  No.  8  of  1897. 

P.  8.  Sivaswami  Aiyar  for  appellant. 

T.  Narasimha  Aiyangar  for  i2.  ShadagopacJvariar  for  res- 
pondent. 

The  Court  delivered  the  following 

JUDGMENT  :— The  Subordinate  Judge  held  that  article  119 
of  the  Indian  Limitation  Act  does  not  apply  to  this  case  because 
there  was  no  interference  with  the  plaintiff's  right  as  adopted 
son  in  the  property  claimed  in  this  suit  more  than  six  years 
before  the  suit  was  brought. 

It  is  admitted  and  found  by  the  Subordinte  Judge  that  this 
very  defendant  did  interfere  with  the  plaintiff's  rights  as  adopted 
son  in  1889  in  regard  to  certin  property  which  was  the  subject- 
master  of  Originl  Suit  No.  7  of  1897.  This  interference  was  more 
than  six  years  before  the  present  suit,  and  there  is  nothing  in 
column  3  of  article  119  of  schedule  2  of  the  Indian  Limitation  Act 
to  justify  the  view  of  the  Subordinate  Judge  that  the  interference 
which  is  the  starting  point  for  limitation  should  relate  directly  to 
the  property  sought  to  be  recovered  in  the  suit. 


AJdland- 
ammal. 
▼. 

Batnam 
Asari. 


A.  No.  92  of  1901. 
0 


15th  October  1902. 
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Aldland- 
ammal. 

V. 

Bainam 
AsarL 


The  present  suit  is  brought  to  recover  certain  sums  which  were 
recovered,  or  which  ought  to  have  been  recovered  by  the  defendant 
in  virtue  of  a  certificate  which  she  obtained  under  Act  27  of  1860, 
the  grant  of  which  had  been  ordered  before  the  plaintiffs  adoption, 
and  the  plaintiff  seeks  to  recover  those  sums  from  the  defendant 
solely  by  virtue  of  his  right  as  an  adopted  son.  That  being  so,  in 
accordance  with  the  decision  of  the  majority  of  the  Bench  of  this 
court  in  appeal  suit  No.  52  of  1900^,  we  must  hold  that  article 
119  is  applicable  and  that  the  suit  is  barred. 

We  reverse  the  decree  of  the  Subordinate  Judge  and  dismiss 
the  plaintiff's  suit  with  costs  throughout. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Bhashyam  Aiyangar  and  Mr.  Justice  Moore. 


Narayana  Row 

V. 

Dharmachar 


Appellant*    (3rd  Defendant), 
Respondent         {Plaintiff). 


Narayana     Specific    Belief   Act    8.    9.— Possessory    title— Prior     possession — Dispossession- 


Bow 

T. 

Dharmachar 


-Ko 


authority  of  true  owner — Plea  of  Jus  tertii — Suit  for  possession  after  «t>  months. 
Possession  is  a  good  title  against  all  but  the  tme  owner. 

Asher  v.  Whitlock  (1866),  L.  R.  1  Q.  B.  1 ;  Sundar  v.  Parvati  I.  L.  R.,  12A  51  ; 
Ismail  Ariff  v.  Mahomed  Ohous  (1890),  I.  L.  R.,  20  C.  834 ;  and  the  dictum  of  Suhrah- 
mania  Aiyar  J.  in  Mustxipha  Sahih  v.  Santha  Pillai,  I.  L.  R.,  23  M.  167  followed. 

Prior  possession  for  any  time  short  of  the  statutory  period  will  entitle  the  holder 
to  a  decree  for  recovery  of  possession  in  a  suit  brought  more  than  six  months  after 
dispossession,  provided  the  defendant  is  a  trespasser  and  cannot  establish  any  title 
to  the  disputed  land. 

A  trespasser  or  a  wrongdoer  cannot  plead  jus  tertii  unless  he  can  show  that  the 
act  complained  of  was  done  by  the  authority  of  the  true  owner.  The  effect  of  S.  9 
of  the  Specific  Relief  Act  is  only  that  if  a  summary  suit  be  brought  within  th6  time 
prescribed  by  that  section  the  plaintiff  therein  who  has  been  dispossessed  otherwise 
than  in  due  course  of  law  will  be  entitled  to  be  reinstated  even  if  the  defendant 
who  thus  dispossessed  him  be  the  true  owner  or  a  person  authorized  or  claiming 
under  him  but  a  decree  in  such  a  suit  will  not  have  the  force  of  res  judicata  on  the 
question  of  title. 

Nisa  Chand  Gaita  v.  Kanchiram  Bagari  I.  L.  R.,  26  C.  572  dissented  from. 


•  S.  A.  No.  679  of  1901. 


1.    13  M.  L.  J.  R.,  27. 


7th  October  1902. 
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Second  Appeal  from  the  decree  of  the  District  Court  of  Salem     Narayana 
in   A.   S.   No.  225  of  1899,  presented  against  the  decree  of  the  v. 

Court  of  the  District  Munsif  of  Krishnagiri  in  0.  S.  No.  659  of  DJ^w^-char. 
1898. 

Joseph  Saiya  Nadar  for  appellant. 

P.  /Si.  Sivaswamy  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT :— The  facts  found  by  the  lower  appellate  Court 
and  which  in  Second  Appeal  we  have  to  accept  are,  that  the  uncle 
of  the  plaintifE,  one  Jayachar,  was  in  possession  of  the  site  mentioned 
in  the  plaint  since  1881^  that  he  let  defendants  1  and  2  into  posses- 
sion of  the  same  in  1892  under  a  lease  for  a  term  of  5  years,  that 
the  3rd  defendant,  the  appellant  in  this  Court,  obtained  possession 
of  the  same  from  the  1st  and  2nd  defendants  and  that  Jayachar 
died  in  1898  shortly  before  the  institution  of  this  suit,  leaving 
a  will  devising  the  site  to  the  plaintiff  and  admitting  in  the  descrip- 
tion of  the  site  that  it  had  all  along  been  the  plaintiff's  property 
and  that  he,  Jayachar,  held  it  only  as  the  plaintiffs^  agent. 
The  District  Judge  also  finds  that  the  case  of  the  3rd  defendant 
that  the  site  belongs  to  him  and  that  his  agent  allowed  defendants 
1  4b  2  to  enter  into  possession  thereof  is  false,  but  that  he  obtained 
possession  from  the  1st  and  2nd  defendants  during  the  term  of 
the  lease  under  which  they  had  been  let  into  possession  by  the 
plaintiff's  uncle  on  the  footing  that  up  to  the  date  of  his  death  or 
at  any  rate  until  the  3rd  defendant  obtained  possession  of  the 
site  from  the  1st  and  2nd  defendants.  Jayachar  was  in  possession 
of  the  site,  through  his  tenants  defendants  1  and  2,  either  on  his 
own  behalf  or  as  agent  of  the  plaintiff  and  in  the  former  case,  the 
plaintiff  derives  title  to  possession  under  the  will  of  Jayachar.  The 
District  Judge  decreed.in  favour  of  the  plaintiff  and  reversed  the 
Munsif 's  decree,  which  dismissed  the  plaintiff's  suit  on  the  ground 
that  the  plaintiff  did  not  establish  his  title  to  the  site.  The  appel- 
lant's counsel  contends  that  the  decree  of  the  District  Judge  cannot 
be  supported,  as  he  does  not  find  that  the  plaintiff  has  made  out  his 
title  that  the  possession  which  he  finds  in  favour  of  Jayachar 
assuming  that  such  possession  will  enure  to  the  benefit  of  the  plain- 
tiff not  being  for  the  statutory  period   can  give  the  plaintiff  no 
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Narayana    title  by  prescription  and  that  therefore  the  District  Munsif  s  decree 

V.  ought  to  be  restored,  notwithstanding  that  both  the  courts  have 

Dharmachar.  £^^^  ^j^^^  the  3rd  defendant  has  failed  to  establish  title  in  himself. 

The  District  Munsif  found  that  neither  the  plaintiff  nor  the 
3rd  defendant  was  the  owner  of  the  site,  but  that  one  Srinivasa 
Row  was  the  owner,  and  that  on  his  death  his  sons  have  become 
entitled  to  the  same  as  his  heirs.  If,  as  found  both  by  the  District 
Munsif  and  the  District  Judge,  Jayachar  was  in  possession  since 
1888,  it  must  be  presumed  that  he  was  the  owner  thereof,  and  that 
if  he  had  held  such  possession  on  behalf  of  and  as  agent  for  the 
plaintiff,  the  plaintiff  must  be  presumed  to  be  the  owner  (S.  110 
of  the  Indian  Evidence  Act).  Though  this  presumption  is  rebut- 
table and^  as  found  by  the  District  Munsif,  it  has  been  rebutted, 
it  is  unnecessary  to  call  upon  the  District  Judge  to  submit  a 
finding  as  to  whether  or  not  he  concurs  in  the  finding  of  the 
District  Munsif,  that  Srinivasa  Rao's  sons  are  the  owners  of  the 
site  for  even  in  the  view  that  they  were  the  owners  at  the  date  of 
this  suit,  the  District  Judge  was  right  in  holding  that  Jayachar's 
possession-^whether  it  was  on  his  own  behalf  or  as  the  plaintiff's 
agent,  was  sufficient  to  entitle  the  plaintiff  to  recover  the  site  from 
the  3rd  defendant  who  has  established  no  title  to  the  same  nor 
possession  prior  to  that  of  Jayachar  and  who  by  wrong,  obtained 
possession  of  the  site  from  the  1st  and  2nd  defendants  as  if  they 
had  been  let  into  possession  by  himself  and  they  had  surrendered 
the  same  to  him,  and  who  has  been  withholding  possession  of  the 
site  from  Jayachar  and  the  plaintiff  since  and  subsequent  to  the 
determination  of  the  lease  under  which  the  1st  and  2nd  defend- 
ants were  holding  under  Jayachar.  In  the  language  of  mod^n 
English  authorities,  '^  possession  is  good  title  against  all  but  the 
true  owner.  {Asher  v.  Whitlock^,  and  a  person  in  peaceable 
possession  of  land  has,  as  against  every  one  but  the  true  owner, 
an  interest  capable  of  being  inherited,  devised  or  conveyed.^' 
Asher  v.  Whitlock,  per  Markby,  J.  at  pp.  2  and  3).  As  observed 
by  Suhramania  Aiyar,  J.  in  Miistapha  Saib  v.  Santha  PiUai^ 
the  above  principle  of  law  is  so  firmly  established  as  to  render  a 
lengthened  discussion  about  it  quite  superfluous.  There  is  nothing 
in  the  Indian  Law  which  militates  against  this  principle  and  with 
1.    (1865)  L.  E.,  1  Q.  B.  D.  1  at  6.  2.    I.  L.  B.,  23  M.  179  at  183. 
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all  respect  we  are  wholly  unable  to  cdncur  in  the  view  taken  by     Narayaua 
Calcutta  High  Court  in  Nisa  Chand  Gaita  v.  Kanchiram  Bagari^  v. 

that  previous  possession  for  any  time  short  of  the  statutory  period  ^"*""*^  ^• 
will  not  entitle  a  plaintiff  to  a  decree  for  recovery  of  possession 
in  a  suit  brought  more  than  six  months  after  dispossession  even 
if  the  defendant  could  not  establish  any  title  to  the  disputed  land. 
In  our  opinion^  S.  9  of  the  Specific  Relief  Act,  corresponding  to 
S.  15  of  Act  XIV  of  1859,  is  in  no  way  inconsistent  with  the 
position  that  as  against  a  wrong-doer  prior  possession  of  the  plain- 
tiff in  an  action  of  ejectment  is  sufficient  title  even  if  the  suit 
be  brought  more  than  6  months  after  the  act  of  dispossession 
complained  of  and  that  the  wrongdoer  cannot  successfully  resist 
the  suit  by  showing  that  the  title  and  right  to  possession  are  in 
a  third  person.  A  plea  of  jits  tertii  is  no  defence  unless  the 
defendant  can  show  that  the  act  complained  of  was  done  by  the 
authority  of  the  true  owner.  (Graham  v.  Peat^  and  Chambers  v. 
Donaldson,^  and  it  is  immaterial  however  short  or  recent,  the  plain- 
tiffs possession  was  {Galteris  v.  Cowper,*  Doed.  Hughes  y.  DyeballJ' 
The  only  effect  of  section  9  of  the  Specific  Relief  Act  is  that  if  a 
summary  suit  be  brought  within  the  time  prescribed  by  that  section, 
the  plaintiff  therein,  who  was  dispossessed  otherwise  than  in  due 
course  of  law,  will  be  entitled  to  be  reinstated  even  if  the  defend- 
ant who  thus  dispossessed  him  be  the  true  owner  or  a  person 
authorized  by  or  claiming  under  him,  but  a  decree  in  such  a  suit 
will  not  have  the  force  of  res  judicata  on  the  question  of  title. 

The  rule  of  English  Law  that  possession  is  good  title  against 
all  but  the  true  owner  was  adopted  and  enforced  by  the  Judicial 
Committee  of  the  Privy  Council  in  two  Indian  cases  [Sundar  v. 
Parbati,^  and  Ismail  Ariff  v.  Mahomed  Ghousp.  In  Sunder  y. 
Parbati^  the  Judicial  Conmiittee  observed  that  the  Chief  Justice 
of  the  Allahabad  High  Court  was  right  in  his  statement  of  the 
law,  that  according  to  the  import  of  the  authorities  cited  by  him 
''possession  is  a  good  title  against  all  the  world  except  the  person  who 
can  show  a  better  title.  By  reason  of  his  possession  such  person  has 
an  interest  which  can  be  sold  or  devised.     But  their  Lordships, 

1.  I.  L  B.,  26  C.  579.  0.     1  Moo.  and  M.  346. 

2.  1  East  244.  6.    I.  L.  R.,  12  A.  5l  at  p.  66. 

3.  11  East  66.  7.    I.  L.  R.,  20  C.  834. 

4.  4  Taunt,  547. 
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^  Kow*"^*    being  of  opinion  that  the  Chief  Justice  erred  in  not  applying  that 
V.  law  to  the  facts  of  that  case,  held  that  the  widows  of  a  deceased 

Tr*  n  ftnn  ftp  h  ftr 

Hindu  had  a  possessory  title  or  interest  in  his  estate  notwithstand- 
ing that  a  preferable  title  might  exist  in  others  through  the 
deceased  devisee  of  their  husband,  and  that  the  estate  being  jointly 
held  by  the  widows  though  for  a  time  short  of  the  statutory  period 
after  the  death  of  the  devisee  was  partible  between  the  widows 
and  that  either  widow  might  maintain  a  suit  for  partition  against 
the  other. 

In  Ismail  Ariff  v.  Mahomed  Ghou8\  it  was  held  that  possession 

of  land  was  sufficient  evidence  of  right  as    owner,  as  against  a 

person   who   had   no  title   whatever   and    that    the   plaintiff    was 

entitled  to  obtain  a  declaratory  deree  and  an  injunction  restraining 

the  wrongdoer  from  interfering  with  his  possession. 

The  principle  underlying  the  rule  of  law  in  question  seems  to  be 
that  acquisition  of  title  by  operation  of  the  law  of  limitation,  being 
a  lawful  mode  of  acquiring  title,  the  person  in  peaceable  possession 
is  entitled  to  maintain  such  possession  against  all  but  the  true  owner 
and  that  therefore  a  third  party  who  has  no  better  title  than  the 
person  in  possession  has  no  right  to  invade  upon  the  possession  of 
the  latter  and  interrupt  or  arrest  his  lawful  acquisition  of  title  by 
his  continuing  to  remain  in  possession  for  the  statutory  period.  It 
is  the  true  owner  alone  that  is  entitled  to  arrest  his  title  as  against 
the  person  wrongfully  in  possession  and  prevent  such  wrongful 
possession  ripening  into  prescriptive  title.  But  a  third  party  who, 
without  deriving  title  under  the  true  owner  and  without  his  autho- 
rity, interrupts  such  possession  before  it  has  ripened  into  prescrip* 
tive  title,  is  a  trespasser  not  only  against  the  true  owner,  but  also 
against  the  party  actually  in  possession  and  subject  to  the  law  of 
limitation  either  of  them  is  entitled  to  maintain  a  suit  in  ejectment 
against  such  intruder,  as  a  trespasser. 

As  the  second-  appeal  fails  on  this  ground  it  is  unnecessary 
to  consider  the  other  ground  on  which  also  the  decision  of  the 
District  Judge  is  based.  The  second  appeal  is,  therefore,  dismissed 
with  costs. 


1.    LL.E.,.20C.  834. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Subramania  Aiyar  and  Mr.  Justice  Davies. 

Maharaja  of  Jey pore  ...  ...  Petitioner* 

{Appellant,  Petr,) 

Seladevi  and  another  ...  ...        Respondents 

{Respondents  Counter- 
Petitioners.) 
Agency  Rules— Vitagapatam  Agency  iiacta—Rule  XXXl—Act  XXIV  0/1839,8.4—   Maharaja  of 

Rule  ultra  virea^Qrant  for  maintenance-^Attachment.  ^^    ' 

It  was  competent  for  the  Govemor-in-Council  acting  under  S.  4  of  Act  XXIV  of     Neladevi. 
1839  to  reserve  any  control  in  himself  over  the  agents  and  their  subordinates  in  the 
ezerciae  of  their  judicial  powers. 

The  enactment  of  a  Rule  XXXI  by  the  Govemor-in-Council  providing  that 
petitions  received  by  the  Gk>vemor  against  the  orders  of  the  Agent  and  his  Assistant 
with  respeot  to  execution  of  decrees  be  referred  to  certain  authorities  is  not  ultra 
vires. 

The  Provisions  of  the  Civil  Procedure  Code  do  not  apply  to  the  Agency  Tracts. 

A  grant  of  land  made  to  a  widow  for  her  maintenance  is  not  exempt  from 
attachment  under  Rule  XXXI,  CI.  (2). 

Application  under  Rule  31  of  the  Agency  Rules  for  Vizagapa- 
tam  district,  praying  for  review  of  the  judgment  of  the  Agent  to 
the  Governor  at  Vizagapatam,  in  Mis.  Ap.  No.  1  of  1900  against 
the  proceedings  of  the  Court  of  the  Senior  Assistant  Agent  at 
Vizagapatam,  in  C.  M.  P.  No.  10  of  1899. 

F.  Krishnasami  Aiyar  and  C.  R.  Thiruvenkatachariar  for 
petitioner. 

P.  R.  Sundara  Aiyar  for  respondents. 

The  Court  made  the  following 

ORDER : — Objection  was  taken  on  behalf  of  the  respondents 
that  Role  XXXI  of  the  Vizagapatam  Agency  Rules  gave  no  gene- 
ral right  of  petitioning  the  Government,  but  only  presented  the 
channel  through  which  petitions  that  were  otherwise  provided  for 
should  pass.  If  this  view  were  correct,  the  rule  would  have  been 
quite  unnecessary,  as  at  the  time  it  was  enacted  there  were  no  cases 
in  which  petitions  were  otherwise  provided  for.  The  cases  to 
which  our  attention  has  been  drawn  were  provided  for  subsequently 
to  the  passing  of  Rule  XXXI.    Rule  XXXI  must  therefore  have 
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Maharaja  of  been  intended  to  provide  for  cases  for  which  no  previous  provision 
Jeypore.     ^^^  ^^^^  made — such  as  petitions  relating,  like  this,  to  matters  in 

Neiadevi.  execution  of  decrees,  for  which  no  appeal  was  allowed.  It  is  un- 
likely that  Government  should  have  overlooked  the  necessity  for 
providing  for  revision  by  them  of  the  orders  of  the  agent  and  his 
assistants  in  the  very  important  subject  of  execution  of  decrees 
when  several  rules  have  been  made  regarding  the  subject,  and  the 
control  of  Government  in  the  matter  is  expressly  reserved  in  one 
instance  (see  Rule  XXII).  The  provision  in  the  Rule  XXXT  that 
the  petition  thereunder  received  may  be  referred  to  certain 
authorities,  shows  that  the  rule  was  one  of  a  substantive  character 
and  not  merely  to  provide  for  the  formality  to  be  observed  in  the 
submission  of  the  petition.  Our  view  is  the  same  as  that  taken  in 
Chakrapani  v.  Varahalamma^. 

It  W€t8  next  contended  that  if  the  rule  was  what  we  consider  it 
to  be,  it  was  ultra  vires,  inasmuch  as  it  was  in  excess  of  the 
powers  conferred  upon  the  Government  by  section  4  of  Act  24  of 
1839  under  which  the  rules  were  made.  We  are  unable  to  agree 
with  the  contention  that  it  was  not  competent  for  the  Governor  in 
Council  acting  under  that  section  to  reserve  any  control  in  himself 
over  the  agents  and  their  subordinates  in  the  exercise  of  their 
judicial  powers.  The  words  "  to  determine  in  what  suits  an 
appeal  shall  lie  to  the  Sadar  Adawlut^'  should  not  be  understood 
as  restricting  the  Government  from  making  rules  for  the  control  of 
the  agents  and  their  subordinates  otherwise  than  by  appeal  to 
the  Sadar  Adawlut  and  the  words  "  to  determine  to  what  extent 
the  decisions  of  the  agents  in  civil  suits  shall  be  final''  have 
been  held  in  Maharajah  of  Jeypore  v.  Jammanadhora^ ,  not  to 
disable  the  Government  from  making  the  decisions  of  the  agents 
subject  to  review  under  the  orders  of  the  Sadar  Adawlut  as  provided 
in  Rule  XX  although  no  appeal  is  provided  for.  We  consider 
that  the  words  "  to  prescribe  such  rules  as  he  may  deem  proper  for 
the  guidance  of  such  agents  etc., ''  are  wide  enough  to  warrant 
the  Governor  in  Council  to  reserve  to  himself  a  power  of  control 
such  as  he  gives  himself  under  Rule  XXXI.  Under  the  Act 
the  operation  of  the  ordinary  lands  within  the  Agency  tracts  was 
excluded  and  the  control  of  the  administration  of  justice  was 
virtually  vested  in  the  Governor  in  Coundl  as  is  implied  from  the 
1.    I.  L.  R.i  18  M.  887,  2.    I.  L.  E.,  24  M.  346. 


Digitized  by 


Google 


PABT  IV.]       THD  MADRAS  LAW  JOURNAL  REP0BT8.  153 

provision  empowering  him  to  make  such  rules  in  that  respect  as  he  Maharaja  of 
deems  proper^  without  any  limitation  to  his  powers.  The  desig-  v. 
nation  of  the  officer  in  whom  the  actual  administration  of  justice 
was  vested  in  the  Act  namely  the  ^'  Agent  to  the  Governor"  shows 
that  the  Legislature  itself  recognized  his  subordination  to  the 
(jovernor^  leaving  it  to  the  Governor  to  define  and  explain  the 
extent  of  such  subordination  by  rules.  As  in  our  opinion  the 
Bale  XXXI  was  not  "  ultra  vires ''  the  question  whether  it  was 
validated  under  the  Indian  Councils  Act  24  and  25  Vic.  Chap.  67^ 
S.  25  does  not  arise. 

It  was  further  urged  that  the  order  was  not  that  of  the  agent 
bat  of  his  assistant^  and  so  Rule  XXXI  was  inapplicable^  but  we 
find  that  the  order  was  passed  under  the  authority  of  the  Agent  as 
is  expressly  stated  therein. 

Coming  to  the  merits  we  must  take  it  that  the  Agent's  order 
refusing  to  attach  and  sell  the  property  in  execution  of  the  decree 
was  not  passed  in  the  exercise  of  his  discretionary  power  under  the 
concluding  part  of  clause  2  of  Rule  XXXI^  but  because  the  Agent 
considered  the  property  was  not  liable  to  be  proceeded  against  in 
execution  of  the  decree.  The  Agent  relied  on  a  provision  of  the 
Civil  Procedure  Code  which  does  not  apply  to  the  Agency  tracts. 
The  property  sought  to  be  attached  viz,,  the  interest  of  the  defend- 
ant in  the  land^  even  assuming  it  was  a  grant  for  her  maintenance^ 
is  not  exempted  from  attachment  under  the  proviso  to  clause  2 
of  Rule  XXXI  by  which  alone  the  Agent  was  bound.  He  should, 
therefore,  have  granted  execution  unless  the  application  for  execu- 
tion was  barred  by  limitation.  This  the  Agent  held  was  not  the 
case,  with  reference  to  the  only  contention  before  him  that  it  had 
become  barred  subsequent  to  August  1896.  Though  the  correctness 
of  this  view  could  not  be  impeached,  the  respondent's  vakil  wanted 
to  show  that  the  execution  of  the  decree  had  become  barred 
previous  to  1896.  As  this  point  was  not  raised  before  the  Agent^ 
and  no  satisfactory  explanation  was  forthcoming  why  it  had  not 
then  been  raised,  we  must  decline  to  allow  the  question  of  limit- 
ation to  be  re-opened  in  the  manner  suggested.  We  must 
therefore  reverse  the  order  in  question  and  direct  that  the  applica- 
tion for  execution  be  restored  to  the  file  and  proceeded  with  in  due 
course.  The  petitioner's  costs  in  this  Court  should  be  paid  by 
the  respondent. 
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JUDICIAL  COMMITTEE  OP  THB  PRIVY  COUNCIL, 

PETITION  FOE  SPECIAL  LEAVE  TO  APPEAL  PROM  KATHIAWAR. 

Present : — ^The  Lord  Chancellor,  Lord  Macnaghten,  Lord  Davey, 
Lord  Robertson^  Lord  Lindley,  Sir  Andrew  Scoble  mi 
Sir  Arthur  Wilson. 

On  appeal  from  the  Governor  in  Council  of  Bombay  and  from 
the  Court  of  the  Political  Agent  at  Kathiawar. 

Maun  Bhagwanji  Kanji. 

V, 

Darbar  Shri  Vala  Jasa  Rukhad  and  another. 


Hemchand  Deochand- 

V. 

Azam  Sakarlal  Chotamlal. 


Bhagwandas  Bechardas  and  others. 

V, 

Vala  Manasia  Nag  and  another. 


Privy  CowHcil  Practice — Special  leave  to  appeal. 

Special  leave  to  appeal  may  be  granted  where  the  point  is  a  new  or  moot  one 
and  is  important  and  arguable. 

Where  the  GoTemor-in-Conncil  of  Bombaj  to  whom  an  appeal  lay  from  the 
Court  of  the  Policioal  Agenfc  at  Eathiawar  has  dismissed  an  appeal  overraling 
the  contentions  which  are  precisely  similar  to  those  raised  by  the  petitioner,  the  lattnr 
is  entitled  to  ask  for  special  leave  without  previously  appealing  to  the  Ck>Tenuff*in* 
Council  of  Bombay. 

Mr.  Haldank  : — May  it  please  your  Lordships,  there  are  three 
petitions  before  you  relating  to  Kathiawar.  I  am  here  to  open  the 
first  of  them,  but  I  may  state  that^the  difference  between  them  is 
that  in  this  first  there  is  an  application  for  special  leave  to  appeal 
straight  from  the  Court  of  the  Political  Agent,  whereas  in  the 
second  the  petition  for  special  leave  to  appeal  is  from  the  decision 
of  the  Governor  of  Bombay,  sitting,  as  the  petition  alleges,  in  a 

Tuesday,  February  17th,  1903. 
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judicial  capacity.  The  third  is  also  from  the  Political  Agent.  I 
will  deal  with  the  first.  The  reason  we  have  for  coming  straight 
here  in  the  case  of  the  first  is  because  it  would  be  an  idle  formality 
to  do  otherwise,  having  regard  to  the  decision  of  the  Governor  in 
the  second  case. 

The  petitions  raise  a  question  of  very  substantial  general 
importance  as  to  the  position  of  the  court  of  the  Political  Agents  in 
Kathiawar.  Kathiawar,  as  your  Lordships  know,  is  the  Peninsula 
which  juts  out  in  the  Northern  part  of  India,  just  below  the  Gulf 
of  Kutch.  Like  so  many  of  the  Indian  Territories,  its  organisation 
"8  of  a  kind  which  is  not  precisely  like  any  other.  In  Kathiawar 
there  is  no  great  Sovereign  Prince.  There  are  some  400  Taluk- 
dars,  who  are  the  heads  of  villages.  There  is  one  very  consider- 
able Talukdar  but  he  has  no  jurisdiction  over  the  other  taluks. 
The  ordinary  taluks  are  comparatively  small  places,  and  the  Taluk- 
dars  are  comparatively  small  people.  In  that  condition  of  things 
the  substantial  and  practical  Government  of  the  country  is,  and 
has  been  for  long,  in  the  Government  of  India. 

LoBD  Davky: — Are  these  Talukdars  hereditary  independent 
Princes? 

Mb.  Haldanb  : — We  say  not.  That  is  one  of  the  questions 
which  will  arise  in  this  case,  and  which  will  have  to  be  argued. 

LoBD  Davey  : — ^They  are  under  the  Political  Department  ? 

Mb.  Haldanb  : — ^They  are  under  the  Political  Department. 
There  is  a  Political  Agent  who  exercises  very  great  powers  there. 
Whether  they  are  Sovereign  Potentates,  as  some  of  your  Lordships 
know,  is  a  matter  which  has  been  the  subject  of  enormous  contro- 
versy, views  of  different  kinds  being  taken  by  Sir  Henry  Maine, 
Sir  Courtenay  Ilbert,  Mr.  Lee  Warner,  and  other  great  authorities. 
The  matter  did  come  before  your  Lordships  on  a  former  occasion, 
but  you  found  means  to  decide  the  case,  as,  indeed,  it  was,  perhaps, 
not  very  difficult  to  decide  the  case,  without  solving  a  conundrum. 
I  do  not  know  that  it  can  be  avoided  in  the  present  case.  What 
we  ask,  at  all  events,  is  leave  to  argue  the  matter  fully,  because 
upon  these  cases  depend  a  very  large  number  of  others. 

My  Lords,  what  has  happened,  has  been  that  there  has  been 
litigation  between  merchantsj  some  of  them  British  and  some  of 
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them  Native^  and  the  owners  of  these  taluks.  Large  sums  of  money 
have  from  time  to  time  been  lent^  and  securities  have  been  given  by 
the  Talokdars,  and  one  of  those  securities  is  the  subject  of  the 
present  proceedings.  What  is  complained  of,  rightly  or  wrongly, 
is  that  the  Political  Agent  has  in  the  first  place  construed  a  Rule  or 
Notification,  which  was  made  by  the  Governor-General  of  India,  as 
retrospective,  whereas  he  ought  not  to  have  construed  it  as  retros- 
pective, and  he  has  Aereby  taken  away  the  remedy  upon  the  bond; 
and  in  the  second  place  it  is  alleged  that  the  notification  itself  was 
ultra  vires  in  so  far  as  it  purported  to  treat  the  estate  of  the 
Talukdar  as  the  life  estate  only,  instead  of  an  estate  in  fee.  The 
way  the  question  arose  was  this.  The  predecessor  in  title  of  the 
present  Talukdar  had  granted  a  security  over  the  Taluk  for  a  large 
8um  of  money,  and  the  questiou  was  whether  that  was  a  security 
which  attached  to  the  fee,  or  only  to  his  life  estate. 

The  Lord  Chancellor  : — What  is  the  supposed  jurisdiction 
over  this  village  ? 

Mr.  Haldanb  : — As  we  say  the  Crown  through  the  Governor- 
General  of  India  has  erected  a  court,  having  jurisdiction  like  an 
ordinary  court,  in  Kathiawar,  and  that  a  decision  of  the  court  has 
been  given  from  which,  according  to  the  old  rule,  an  appeal  hes. 
first  to  the  Governor  of  Bombay  in  Council,  and  then,  as  we  say,  to 
your  Lordships. 

The  Lord  Chancellor  : — I  do  not  quite  follow  you.  If  you 
are  right  about  that,  what  right  have  you  to  say  that  it  is  a  useless 
formality  to  appeal. 

Mr.  Haldane  : — Because  the  same  point  was  taken  by  way  ot 
appeal  to  the  Governor. 

The  Lord  Chancellor  : — You  do  that  in  this  country.  You 
take  the  judgment  pro  forma  of  the  court  to  which  you  ought  to  go, 
and  then  go  from  it. 

Mr.  Haldane  : — There  is  power  in  your  Lordships,  which  you 
have  exercised  fairly  often,  under  Vict.  7  &  8  to  entertain  an 
appeal.  I  have  the  section  here ;  and  it  has  been  done  in  other 
cases. 
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The  Lobd  Chancellob  : — What  struck  me  was  that  you  put 
yourself  out  of  Court  by  saying  that  you  thought  proper  to 
disregard  the  intermediate  Court. 

Mb.  Haldane  :— It  would  have  been  so  with  a  Court  in  this 
country. 

LoBD  Da  VET  : — ^I  suppose  you  would  ordinarily  go  to  the  Politi- 
cal Agent,  and  then  you  say  there  is  an  Appeal  to  the  Governor 
in  Bombay. 

Mb.  Haldank  : — ^Yes. 

Lobd  Davby  : — ^But  you  did  not  go  to  the  Court  of  the  Political 
Agent  because  he  had  already  decided  the  same  point  in  two  other 
cases? 

Mb.  Haldane: — We  did  go  to  the  Court  of  the  Political 
Agent-  The  only  thing  we  have  jumped  over  in  the  first  Petition 
is  the  Governor  of  Bombay  sitting  in  Council;  in  the  second 
Petition  we  have  been  to  the  Governor  of  Bombay  sitting  in 
Council. 

If  your  Lordships  will  be  kind  enough  to  look  at  the  petition 
I  will  just  go  shortly  through  it.  It  states  "  That  on  the  4th  of 
March  1902  your  Petitioner  filed  a  suit  in  the  Civil  Court  of  the 
Assistant  Political  Agent  of  Sorath  Prant  in  Kathiawar,  in  the 
exercise  of  its  residuary  jurisdiction,  against  Darbar  Shri  Vala 
Jasa  Bokhad^  a  sixth  class  Talnkdar^  as  the  heir  and  legal 
representative  of  Vala  Bukhad  Gorka  and  Vala  Mulu  Gorka,  who 
were  both  Kathi  Talukdars  of  an  undivided  Hindu  family,  and  in 
his  individual  capacity,  and  against  Ajam  Naval  Shanker  Motiram, 
as  the  Agency  Manager  of  the  estate  of  the  aforesaid  Darbar  Shri 
Vala  Jasa  Bukhad,  to  recover  the  sum  of  one  hundred  and  sev^ty 
five  thousand  eight  hundred  and  sixty  two  rupees,  and  four  annas^ 
and  three  pies,  being  the  principal  and  interest  due  to  your  peti- 
tioner under  a  bond  entered  into  on  tha  31st  October  1897  by  the 
aforesaid  Vala  Kukhad  (Jorka  who  died  on  the  29th  July  1898  and 
the  aforesaid  Vala  Mulu  Gorka,  who  died  on  the  30th  January  1901. 
(2)  That  on  the  5th  March  1902  the  said  Court  of  the  Assistant 
Political  Agent  of  Sorath  Prant  refused  to  entertain  your  petitioner's 
suit  by  the  following 'Order  :—*  Sorath  Prant.     Inward  No.  791 
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Neither  Vala  Jasa  Rukhad  has  admitted  this  claim,  nor  a  Certifi- 
cate of  the  Political  Agent,  Kathiawar,  has  been  annexed  to  this ; — 
therefore  we  cannot  entertain  this  suit  dated  5th  March  1902 
Rajkot/*  meaning  thereby  "  that  under  Rule  1  of  the  Notification 
2714  L.  A.  of  the  Grovemment  of  India" — ^I  will  draw  your 
Lordship's  attention  to  its  terms  in  a  moment — ''  it  was  necessary 
in  order  that  the  suit  should  lie  that  the  claim  should  have  been 
admitted  by  the  present  talukdar,  the  first  defendant,  or  that  the 
debt  itself  should  have  received  the  written  approval  of  the  Political 
Agent,  and  that  since  neither  of  these  conditions  has  been  complied 
with,  the  suit  could  not  be  entertained '\  Then  the  notification 
appears.  It  is  a  notification  from  the  Government  of  India,  and  it 
is  published  "  for  information  and  guidance  of  all  concerned,"  and 
signed  by  Col :  Hunter,  Political  Agent.  It  is  No.  2714.  L.  A.  and 
it  says  "  Whereas  the  Tributary  Chiefs  and  Talukdars  in  Kathiawar 
have  only  a  life  interest  in  their  estates,  and  cannot  therefore 
charge  them  with  debts  beyond  their  own  lives — "  We  say  that 
that  is  an  erroneous  recital,  or  if  it  was  meant  to  have  operatix)n  it 
was  ultra  vires  of  the  Government  of  India  so  to  act.  "And 
whereas  it  was  not  intended  that  the  Agency  Courts  in  Kathiawar 
should  ordinarily  take  cognizance  of  the  pecuniary  transactions 
between  the  said  tributary  chiefs  or  talukdars  and  their  credi- 
tors. In  exercise  of  the  powers  conferred  by  sections  4  &  5,  of 
the  Foreign  Jurisdiction  and  Extradition  Act  1879  (xxi  of  1879). 
and  of  all  other  powers  enabling  him  in  this  behalf,  the  Governor- 
General  in  Council  is  pleased  to  make  the  following  rules  for  the 
guidance  of  the  Agency  Courts  in  Kathiawar  ^\  Before  I  read 
that,  I  will  draw  your  Lordships '  attention  to  the  feet  that  the 
bond  was  entered  into  on  the  31st  October  1897  and  this  notification 
is  1900.  "  No  suit  shall  lie  against  a  tributary  chief  or  Talukdar  or 
against  any  sub-sharer  of  a  tributary  chief  or  talukdar  in  respect 
oi  any  debt  contracted  by  the  predecessor  of  such  Chief  or  Talukdar 
or  sub-sharer,  unless  (a)  the  claim  has  been  admitted  by  the 
tributary  chief  or  talukdar  or  sub-sharer" — that  is  the  first 
alternative,  and  that  puts  it  in  the  power  of  the  Talukdar  to  say 
that  he  will  not  pay,  then  ''  (b)  the  debt  has  received  the  written 
approval  of  the  Political  Agent.^'  That  makes  the  written  approval 
of  the  Political  Agent  a  condition  precedent  to  any  right  to  sue  on 
the  bond,    *'  2.    Courts  presided  over  by  an  Agency  Officer  shall 
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act,  save  in  the  exercise  of  residuary  jurisdiction,  take  cognizance 
of  any  other  pecuniary  claim  against  a  tributary  chief  or  talukdar 
or  any  co-sharer  of  a  Tributary  Chief  or  Talukdar  unless  the 
Political  Agent^s  certificate  consenting  to  the  hearing  of  the  claim 
is  first  obtained.  (Signed)  W.  J.  Cunningham,  Secretary  to  the 
Government  of  India  ^\  Then  we  state  that  we  appealed  to  the 
Court  of  the  Political  Agent  himself,  on  the  ground  '^  (a)  that  no 
admission  of  the  claim  by  the  first  defendant,  nor  written  approval 
of  the  debt  by  the  Political  Agent  was  required  before  the  suit  was 
entertainable — ."  That  was,  assuming  this  regulation  to  be  followed 
it  was  not  to  be  construed  retrospectively,  so  as  to  give  away 
rights  that  had  already  accrued.  "  (b)  that  the  recital  in  the  Noti- 
fication No.  2714  L.  A.  of  the  22nd  June  1900  of  the  Government  of 
India,  viz  : — ^  Whereas  the  tributary  chiefs  and  talukdars  in 
Kathiawar  have  only  a  life  interest  in  their  estates,  and  cannot 
therefore  charge  them  with  debts  beyond  their  own  lives  ^  contains 
an  erroneous  proposition  of  law,  and  that  Vala  Rukhad  Gorka  and 
Vala  Mulu  Gorka  were  full  owners  of  their  estates,  and  not  merely 
life  tenants  thereof,  (c)  that  the  lower  Court  was  in  error  in  not 
holding  that  the  aforesaid  notification  affects  existing  and  vested 
rights,  and  is  not  merely  a  rule  of  procedure,  and  cannot  therefore 
be  construed  as  operative  retrospectively  so  as  to  affect  the  plain- 
tiff's suit."  Then  we  say  "That  before  this  appeal  came  on  for 
hearing  the  said  Court  of  the  Political  Agent  of  Kathiawar 
summarily  dismissed  the  Appeals  in  two  other  similar  suits  against 
the  above-named  respondents  in  which  the  claims  were  of  the  same 
nature  as  in  this  your  petitioner's  suit,  and  in  which  the  same 
points  were  argued  in  the  appeals,  and  in  so  summarily  dismissing 
the  said  appeals  the  said  Court  of  the  Political  Agent  of  Kathiawar 
quoted  and  followed  its  own  judgment  of  22nd  February  1902  in 
a  case  in  which  the  issues  were  identically  the  same  as  in  these 
Appeals,  and  in  which  judgment,  following  two  previous  judgments 
of  the  same  Court  of  the  20th  September  1898  and  the  10th  of 
March  1899,  it  was  held  (a)  that  the  Court  of  the  Political  Agent 
is  precluded  from  questioning  the  validity  of  the  notification  of  the 
Government  of  India,  and  (b)  that  the  Notification  No.  2714  L.  A.  of 
the  Government  of  India  is  retrospective.  (5)  That  on  appeal  to 
the  Governor  in  Council  of  Bombay  against  the  said  judgment  of 
the  20th  September  1898,  the  Government  of  Bombay,  on  the  ISth 
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of  June  1899  declined  to  interfere  with  the  said  judgment  and  on 
a  subsequent  appeal  to  the  Governor  of  Bombay  in  Council  against 
another  judgment  of  the  Court  of  the  Political  Agent  of  Kathiawar 
in  which  it  was  held  that  the  said  Notification  No.  2714  L.  A.  dated 
the  22nd  June  19()0  was  not  only  retrospective^  but  that  it  applied 
to  the  execution  of  decretal  debts>  the  G-ovemment  of  Bombay,  on 
the  27th  January  1902,  rejected  the  appeal.  (6)  That  in  view  of 
these  decisions,  and  of  the  certainty  that  his  own  Appeal  would  be 
similarly  dealt  with,  and  because  the  points  involved  in  his  appeal 
as  well  as  in  those  dismissed  by  the  Court  of  the  political  Agent  of 
Kathiawar  and  the  Government  of  Bombay,  are  important  points 
of  law  which  vitally  affect  the  interests  of  the  mercantile  commu- 
nity of  Kathiawar,  your  petitioner  applied  on  the  20th  of  June 
1902  to  the  said  Court  of  the  Political  Agent  of  Kathiawar  to  be 
allowed  to  withdraw  his  appeal  in  order  that  he  might  take  his 
case  direct  to  Your  Majesty  in  Council,'^  and  so  on ;  and  we  ask 
leave  to  appeal. 

Now  I  think  the  most  convenient  plan  would  be  that  I  should 
tell  your  Lordships,  which  I  can  do  by  quoting  a  very  few  senten- 
ces, what  happened  in  the  old  case.  It  is  in  the  1  A.  C.  at  page 
332.  Damodhar  Gordhan  v.  Deoram  Ranji.  It  is  also  to  be  found 
more  fully  reported  in  3  Indian  Appeals,  but  it  is  quite  well 
reported  in  the  Law  Reports. 

Mb.    Phillips  :— -And  also  in  the  Bombay  Reports. 

Mr.  Haldanb  : — ^This  was  a  very  curious  case,  because  there 
was  territory  which  had  been  territory  of  the  Province  of  Kathia- 
war which  was  become  territory  of  the  Province  of  Bombay  and 
which  was  ceded  by  the  Presidency  of  Bombay  to  Kathiawar,  but 
their  Lordships  held  that  it  was  ceded  in  such  a  fashion  as  not  to 
destroy  the  Jurisdiction  of  the  Bombay  Courts,  and  therefore  it 
was  unnecessary  to  decide  whether  if  it  had  been  ceded  there  would 
have  lain  an  Appeal  from  the  Kathiawar  Courts.  The  head  note 
is  "  In  the  Province  of  Katthiawar,  subject  in  its  entirety  since  1820 
to  the  Supreme  Authority  of  the  British  Government,  the  Thakoor 
Bhownngger  was  possessed  of  certain  Talooks  which  had  never 
been  brought  under  the  ordinary  British  Administration  and  in 
which  the  Thakoor  exercised  a  wide  Civil  and  Criminal  Jurisdic- 
tion, subject  only  to  the  Supervision  Laws  and  regulations  of  the 
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Kattywar  Political  Agency.     He  was  also  possessed,  wichiu  the 
same  Province,  of  other  Talooks  including  Gangli,  which  in  1802 
had  been  ceded  to  the  British  Government,  and  in  1815  had  been 
placed  under  the  ordinary  Jurisdiction  of  the  British  Courts  of  the 
Bombay   Presidency.     In   1848  Gangli  was   included   in   a  lease 
granted   by  the  British  Government  to  the   Thakoor,   which  by 
mutual  agreement,  dated  the  23rd  October  1860  was  cancelled, 
and  thereunder  the    British  Government  conceded  as   a  favour, 
not   as   a   right,   the   transfer   of    Grangli    and    other  territories 
from  the  District  of  Gogo  which  was  subject  to  the  regulations  to 
the  Districts  under  the  control  of  the  Kattywar  Political  Agency. 
Delay    having   arisen  in   completing  this  transfer  the  Governor- 
General  in  Council  on  the  31st  May  1865  authorised  its  completion, 
Her  Majesty's  Secretary  of  State  having  decided  that  Kathiawar 
was  not  British  Territory,".     Your  Lordships  will  see  when  you 
look  at  the  Report  that  you  refused  to  decide  whether  that  was  a 
good  notification — ^whether  it  was  an  authoritative  declaration  of 
Law,  or  not.     "Thereafter  on  the  29th  January  1868  it  was  notified 
in  effect  in  the  Bombay  Government  Gazette  that  Gangli,  by  reason 
of  the  Cession  thereof  by  the  British  Government  to  the  Thakoor 
of  Bhownugger,  was  removed  from  and  after  the  Ist  of  February 
of  that  year  from  the  Jurisdiction  of  the  Revenue  ;  Civil  and  Crimi- 
nal Courts  of  the  Bombay  Presidency.     And  on  the  4th  of  January 
1873   (after  the  Indian  Evidence  Act  1872  had  come  into  force) 
it  was  notified  in  effect  in  the  Indian  Gazette  that  Gangli  was,  on 
the  1st  February  1866,  ceded  to  the  State  of  Bhownugger,^^  and  so, 
if  that  were   materially   true,    had   become   a  part   of   Kattywar 
"  previous  to  the   notification  in   1866,"  and  now  we  get  to  the 
point  in  the  suit —  "  a  decree  for  redemption  of  mortgaged  land 
situate   in  Gangli  was  made  by  the  British   Court  of  Gogo,  and 
reversed  by  the  Judge  of  Ahmedabad ;  the  case  being  subsequently 
remanded  by  the  High  Court  at  Bombay  to  the  Judge,  who  there- 
upon restored  the  original  decree>   notwithstanding  that  in   the 
interval  the  first  mentioned  notification  had  appeared.     The  High 
Court  confirmed  this  order,  holdmg  the  notification  to  be  insuffi- 
cient to  prove  a  transfer  of  Jurisdiction,"     The  effect  of  that  was 
this  ;  they  went  on  in  the  suit  as  if  Gangli  continued  to  belong  to 
the  Presidency  of  Bombay,  and  the  High  Court  held  the  notifica- 
tion which  I  have  quoted  insufficient  to  affect  that.    "  In  review  of 
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this  order  the  High  Court  confirmed  the  same  on  the  ground  that 
it  was  beyond  the  power  of  the  British  Crown,  without  the  concur- 
rence of  the  Imperial  ParUament,  to  make  any  Cession  of  Territory 
within  the  Jurisdiction  of  any  of  the  British  Courts  in  India,  in 
time  of  Peace  to  a  Foreign  Power.  Held  by  their  Lordships  that 
the  Appeal  from  this  last  mentioned  order  passed  in  review  must  be 
dismissed.  The  Jurisdiction  of  the  Courts  of  the  Bombay  Presi- 
dency over  Gangli  rested  in  1866  upon  British  Statutes,  and  could 
not  be  taken  away,  cr  altered  (as  long  as  Grangli  remained  in 
British  Territory)  so  as  to  substitute  for  it  any  Native,  or  other 
extraordinary  Jurisdiction,  except  by  Legislation  in  the  manner 
contemplated  by  those  statutes.  The  transfer  of  British  Terri- 
tories from  ordinary  British  Jurisdiction  to  tlie  supervision  laws 
and  regulations  of  a  Political  Agency,  by  excluding  such  terri- 
tories from  the  British  regulations  and  codes  theretofore  in  force 
therein,  and  from  the  Jurisdiction  of  all  British  Courts  thereto- 
fore established  therein  with  a  view  to  the  substitution  of  a  native 
Jurisdiction  under  British  supervision  and  control,  cannot  be  made 
without  a  Legislative  Act.  Such  transfer  of  Jurisdiction,  even  if 
valid,  would  not  amount  to  a  cession  of  British  Territory  to  a 
Native  State;  nor  would  it  deprive  the  Crown  of  its  territorial 
rights  over  the  transferred  districts,  or  the  person  resident  therein 
of  their  rights  as  British  Subjects.  Although  their  Lordships 
entertained  grave  doubts  (to  say  no  more)  a^  to  the  concurrence  of 
the  Imperial  Parliament  being  necessary  to  effect  such  cession  of 
territory,  yet  such  (Session  is  a  transaction  too  important  in 
its  consequences  both  to  Great  Britain,  and  to  subjecO  of  the 
British  Crown,  to  be  established  by  the  above  decision  attributed 
to  the  Secretary  of  State,  or  by  any  uncertain  inference  from 
equivocal  acts."  Now  if  your  Lordships  will  bo  so  kind  as  to  look 
at  Lord  Selborne's  Judgment  at  page  874  you  will  find  what  he 
said  about  the  status  of  the  Province  of  Kathiawar.  He  said 
*'  There  are  in  the  Province  of  Kathiawar  one  or  more  talooka  of 
large  extent  and  value  belonging  to  the  Thakoor  of  Bhownugger, 
which  (whether  that  Province  ought,  or  ought  not  to  be  regarded 
as  a  part  of  Her  Majesty's  Dominions)  have  never  been  brought 
under  the  ordinary  administration  of  the  British  Grovemment  in 
India.  The  Thakoor  is  also  the  proprietor  of  other  large  Talooks 
(the  Town  and  Port  of  Bhownugger,  and  many  ptjhier  villagOQ  |^4 
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places  inolading  Gangli)  forming  part  of  the  Districts  of  Dhun- 
di>oka,  and  Gogo,  Ac,  which  having  previously  been  part  of 
Kathiawar^  were  ceded  by  the  Peishwa  to  the  British  Government 
in  1802,  by  the  Treaty  of  Bassein.  The  territory  so  ceded  was 
l^t  till  1815  under  Native  administration ;  but  in  that  year  it  was 
brought  under  the  ordinary  Jurisdiction  of  the  British  Courts  of 
the  Bombay  Presidency,  and  so  remained  until  those  proceedings 
in  1866,  the  effect  of  which  is  now  in  question.  As  to  these  latter 
estates  the  Thakoor  and  all  his  dependents  residing  thereon  were 
(beyond  controversy)  subject  to  British  Law  and  Jurisdiction/' 
Now  Lord  Sel borne  goes  on  to  deal  with  the  larger  question^ 
**  Before  1802  the  whole  Province  of  Kattywar  was  divided  between 
the  Peishwa  and  the  Guikowar,  who  claimed  over  it  sovereign 
rights,  chiefly  consisting  of  the  exaction  of  Tribute.  A  smaller 
nomber  of  estates  in  the  Province  were  held  rent-free  ;  but  far  the 
greater  part  of  the  Chieftains  paid  tribute  of  the  same  character 
(so  far  an  their  Lordships  can  judge)  as  the  land  revenue  which  is 
paid  to  the  Government  in  British  India  ;  and  Mr.  Aitchison,  in  a 
work  of  authority  referred  to  on  both  sides  at  the  Bar  (Treaties 
Vol.  vi  p.  366)  states  that  "  the  sovereignty  of  the  country  was 
understood  by  the  Chiefs  to  reside  in  the  power  to  which  Tribute 
was  paid.  The  rest  of  the  rights  of  the  Peishwa  in  those  parts  of 
Kattj  war  which  had  not  been  transferred  to  the  British  Government 
by  the  Treaty  of  Bassein  wereceded  to  Great  Britain  in  1817.^'  So 
much  for  the  rights  of  the  Peishwa,  who  was  one  of  the  two 
rulers.  Now  we  come  to  the  Guikowar.  ''  With  respect  to  the 
Guikowar  (leaving  out  of  consideration  one  or  more  Talooks  of 
which  that  Prince  is  at  the  present  day  the  direct  Proprietor)  it 
appears  that  in  1807  a  settlement  was  made  between  the  Guikowar 
and  the  chiefs  tributary  to  him  through  the  intervention  and 
under  the  guarantee  of  the  British  Government;  engagements 
being  then  taken  for  the  payment  of  a  fixed  revenue  by  those 
chi^  whose  estates  were  not  held  rent-free.  The  amount  of 
tribute  then  fixed  for  the  Kattywar  estates  of  the  Thakoor  of 
Bhownugger  was  Rs.  74,000  :  and  as  it  was  thought  expedient 
to  consolidate  the  whole  of  the  claims  over  all  the  Thakoor's 
estates^  an  agreement  was  made,  with  his  consent^  for  the  Transfer 
of  the  Bev^nue  payable  by  him  to  the  Guikowar  for  his  Kattywar 
esti^eB  to  the  British  Govemnent  as  |)art  of  the  ooneideralkm 
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for  certain  arrangements  which  were  at  the  same  tioie  made  for 
the  support  of  a  contingent  force.    In  1820  by  a  farther  agreement 
the  Goikowar  engaged  to  send  no  troops  into  Kattywar  and  to 
make  no  demands  upon  the  Province,  except  through  the  British 
Government.     Since  that  date  the  Supreme  Authority  in  Kattywar 
(as  far  as  it  has  been  previously  vested  in  the  Peishwa,  or  in  the 
Guikowar)  has  been  exercised  solely  by  the  British  Ck>vernment. 
The  tribute  payable  by  the  different  chiefs  has  been  collected  by 
the  British  Authorities,  the  Guikowar  receiving  from  them  the 
share   of  it  to   which  he  is   entitled  according  to  the  existing 
agreements.    The  tribute   payable  in   1871    by  the  Thakoor  of 
Bhownugger  (in  respect  of  the  aggregate  of  his  Kattywar  estates, 
and  of  the  estates  included  in  the  alleged  cession  of  1866).^'    And 
then  he  states  the  amount  of  it.     I  need  not  trouble  your  Lord* 
ships  with  these   details.     He  goes  on  just  about  the  middle  of 
page  376  to  refer  to  the  judicial  administration.  "  Their  Lordships 
have  now  to  refer  to  the  judicial  administration  of  Kattywar.    Down 
to  1881  this  appears  to  have  been  left,  without  any  regular  control, 
in  the  hands  of   the  chiefs.^'     I  have  told  your  Lordships  what 
very  small  people  these  chiefs  are.    There  are  over  400  of  these 
Talooks.     ''But  in  that  year  (a  Political   Agency  having  been 
established  at  Bajcote  in  1820)  the  British  Government  constituted 
a  Criminal  Court  of  Justice  in  Kattywar,  under  the  Presidency 
of  the  Political  Agent,  with  three  or  four  Chiefs  as  Assessors,  for 
the  trial  of  Capital  Crimes  in  the  estates  of  Chiefs  who  were  too 
weak  to  punish  such  offences,  and  of  crimes  committed  by  Petty 
Chiefs  upon  one  another,  or  otherwise  than  in  the  exercise  of  their 
recognised    authority  over  their   own  dependents.      Until  1853 
every  sentence  passed  by  this  Court  was  submitted  to  the  Bombay 
Government  for  their  approval  (Aitchispn  Vol.  VI  page  367).    In 
1862,  the  whole  of  this  administration  was  re-organised.     The 
Province  was  then  divided  into  four  Districts  (the  Eastwn  District 
including  all  the  Talooks   belonging  to  the  Thakoor  of  Bhow- 
nugger), in  each  of  which  were  placed  officers  called  Political 
Assistants,  with  other  British  Magistrates  under  them,  all  under 
the  control  of  the  Political  Agent,    The  entire  number  Kattyirar 
States  under  separate  Chiefs  (large  and  small)  is  188,  of  whom 
96  pay  tribute  to,  or  in  right  of,  the  British  Government  only,  70 
to  or  in  right  of  the  Gkukowar  only,  and  9  (of  whom  the  Thakoor 
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of  Bhownugger  is  one)  to,  or  in  right  of,  both  Governments 
(Kattywar  Directory),  pp.  54-56).  These  Chiefs  were,  by  the 
arrangements  made  in  1862,  distributed  into  seven  different 
classes.  To  the  first  class  (consisting  of  four  or  five,  of  whom 
the  Thakoor  of  Bhownuggur  is  one)  unlimited  Criminal  and 
Civil  Jurisdiction,  with  the  exception  of  Criminal  Jurisdiction  in 
certain  cases  over  '  British  Subjects',  (however  that  expression 
ODght  to  be  interpreted)  was  allowed.  The  jurisdiction  of  the 
second  class  (either  originally,  or  by  the  effect  of  a  Circular  Order 
afterwards  issued,  No.  14  of  1866)  was  substantially  the  same. 
The  jurisdiction  of  the  4  next  classes  was  restricted  in  criminal 
matters  to  limited  powers  of  fine  and  imprisonment ;  and  in  Civil 
matters  to  the  cognisance  of  suits  of  limited  amount,  the  greatest 
powers  (those  of  the  Chiefs  of  the  third  class)  being  to  imprison 
for  seven  years,  to  impose  fines  of  Rs.  10,000  and  to  decide 
Civil  Suits  Rs.  20,000  value :  while  the  6th  class  could  only  imprison 
for  three  months,  impose  fines  of  E«.  200,  and  decide  Civil  Suits 
of  Rs.  500  value.  The  7th  or  lowest  class  of  all  was  entirely 
deprived  of  all  Civil  Jurisdiction ;  but  in  Criminal  Cases  might 
imprison  for  not  more  than  15  days,  and  impose  fines  not  exceeding 
Rs.  25.  All  other  jurisdictions,  both  Civil  and  Criminal,  through- 
out the  Province,  beyond  the  limits  of  that  allowed  to  the  Chiefs, 
was  reserved  to  the  British  Officers  and  Magistrates  under  the 
authority  of  the  Political  Agent;  and  in  1871  there  was  an 
establishment  of  thirty- one  such  Officers  and  Magistrates  in  the 
whole  (Directory,  pp.  520-527).  In  1863  tviro  elaborate  Codes  of 
R^nlations  (based  upon  the  Indian  Penal  and  other  Codes)  were 
promulgated,  with  the  sanction  of  the  Indian  Government,  for 
the  guidance  of  the  British  Judicial  Officers  aud  Magistrates  in 
Kattywar  (Directory  pp.  176-253).  These  Codes  established, 
both  in  name  and  in  substance,  regular  and  fnlly  organised 
Courts  of  Justice,  with  powers  to  execute  warrants,  and  issue 
Commissions  throughout  the  Province,  and  to  take  security  from 
suspected  persons  in  the  name  of  the  Queen  (Arts.  38,  55,  154, 
of  the  Criminal,  and  Art.  104  of  the  Civil  Code).  It  may  be 
added  that,  on  the  face  of  these  Codes  (especially  by  Art.  10  of 
the  Civil  Code,  which  pointedly  distinguishes  the  Chiefs  of  Katty- 
war from  '  Sovereign  Powers,^  and  *  Independent  Chiefs')  and  bv 
several  later  Circular  Lotters  of  the  Political  Agents  (No.  11  of 
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186e,  No.  2  of  1867,  No    II  of  1869,  and  that  of  the  7th  May 
1868)  the  whole  jurisdiction  exercised  by  the   chiefs  of  all   the 
seven  classes  is  treated  as  oonfoired  upon  them  by  the  Britisli 
Government.''     1   do  not  think   I  need   read  any  more  of  that 
judgment.     It  appears  from  that,  that  apparetitly  Lord  Selbome 
and  your  Lordships  at  that  time  thought  the  sovereignty  was  in 
the  British  Crown,  and  the  Courts  which  had  jurisdiction  were  the 
Courts  of  the  Political  Agent  exclusively.     It  was  not  necessary 
for  you  to  decide  that  point,  because  upon  the  construction  of  the 
Cession  you  held  that  the  jurisdiction  of  the  Bombay  Courts  had 
neVOT  been  parted  with.     Therefore,  while,  of  course,  I  cannot  rely 
upon  that  as  a  conclusive  statement  of  the  law,  as  I  should  like,  it 
gives  me  ground  for  saying  that  there  is  a  very  consideraUe  prima 
f&cie  case  to  argue  based  on  the  opinion  Lord  Selbome  expressed 
in  that  litigation. 

The  Lord  Chancellor  : — If  I  understand  that  Judgment  what 
really  was  the  root  of  it  was  this,  that  some  of  these  jurisdictions 
were  conferred  by  British  Statutes,  and  that  limited  the  pover 
of  the  British  Crown,  so  that  it  could  not  be  altered  without  a 
Statute. 

Mr.  Haldanb  : — I  think  that  was  the  reason  why  the  limited 
construction  was  given  to  the  ces>ion. 

Reference  has  been  constantly  made  in  this  judgment  to  an 
official  work  called  the  Kathiawar  Directory.  It  is  a  large  book 
in  several  volumes.  I  think  we  have  all  of  it  here,  if  necessary, 
but,  there  is  one  passage  in  the  first  volume  at  page  386  which 
says  this. 

Thb  Lord  Chancellor  : — Will  not  you  tell  us  what  it  is  ? 

Mr.  Haldake  :— I  can  best  tell  your  Lordships  what  it  is  by 
shewing  you  a  specimen. 

The  Lord  Chancellor  : — Is  it  compiled  by  the  Government  ? 

Mr.  Haldane  :•— I  think  so.  It  is  an  official  book.  At  any 
rate  the  Privy  Council  on  the  previous  occasion  treated  it  as  a 
work  of  great  authority,  and,  a?  far  as  I  know  it  is  the  only  work 
of  the  kind  vrhich  exists  in  Kathiawar. 

liOBD  DAVEt:*^Iti8  0ffficiai'? 
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Mb.  Haldanb  ;-^Ye?.    I  do  not.  prof  ess  to  be  able  to  read 
what  is  on  the  outside,  because  it  is  purely  native^  but  there  is  this 
The  Kathiawar  directory.     Revised    Edition'*  &c.,   (Reads  the 
ti^le.) 

Thb  Lord  Chancellor: — It  does  not  look  like  an  official 
book.    It  looks  as  if  it  were  some  gentleman's  enterprise. 

Mr.  Haldane — Your  Lordships  may  be  able  to  do  what  I 
cannot — namely  read  the  native  description  upon  the  outside. 

Thb  Lord  Chancellor  •. — You  can  tell  us  what  it  is  ? 

Mr.  Haldane  : — I  can  tell  your  Lordships  what  it  is.  It  is 
described  by  Lcrd  Selbome  as  a  book  of  great  authority,  and 
quoted  as  official.  This  is  what  is  said  in  the  preface  "  It  is 
more  than  15  years  since  the  Kathiawar  local  directory  for  1881 
was  issued'^  Ac,  So.,  (Beads  extract  from  preface). 

The  Lord  Chancellor  : — ^That  again  does  not  look  like  an 
official  statement.     However  you. say  it  has  been  quoted  before  ? 

Mr.  Haldane  : — Yes. 

The  Lord  Chancellor  : — For  this  purpose  I  think  we  may 
listen  to  it. 

Mr.  Haldane  : — It  has  been  quoted  as  Official  book  ? 

The  Lord  Chancellor  : — This  Board  has  allowed  it  to  be 
quoted  and  referred  to  ? 

Mr.  Haldane  : — Oh  yes.  I  should  tell  your  Lordships  thi? 
was  13  years  later  than  the  case  before  the  Privy  Council.  That 
was  in  1874,  and  this  is  the  Edition  of  1886.  At  page  386  there  is 
a  statement  shewing  the  authority^  and  jurisdiction  of  each 
Agency  in  Kathiawar ;  at  any  rate  it  sets  out  the  jurisdiction  of 
the  various  people,  and  it  describes  the  Political  Agent  as  the 
Chief  Political  Executive  Officer  in  the  Province.  (The  learned 
Counsel  read  aQ  extract  from  page^,  386a.)  Thei^  iu  the  2:nd  volume 
of  the  same  book  thepre  is  a;nather  passage  which  \  will  xe^A  at 
page  1005  of  the  second  part.  (The  learned  CoooiBeJi  read  the 
extract)^  My  learned  friewl  woul4  Uk^  me  to  read  S.  5  clause  1. 
(The  learned  Counsel  read  it). 

The  Lord  Chancellor  : — ^Is  this  appUoi^tion  ea  parte 
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Mr.  Haldank  : — No.  We  brought  it  before  your  Lordships 
ex  parte,  and  your  Lordships  said  it  would  be  more  satisfactory  to 
have  the  Secretary  of  State  for  India  here ;  and  the  Secretary  of 
State  appears  through  my  learned  friend  Mr.  Phillips.  There  has 
been  a  considerable  time  to  consider  this.  I  do  not  know  what 
view  my  learned  friend  takes.  Our  case  is  that  the  question  is  one 
of  great  importance,  involving  a  great  number  of  cases,  and  we 
should  wish  to  argue  it  fully. 

Lord  Davby  : — Your  case  is  I  suppose,  that  the  notification, 
whether  valid  or  not>  cannot  take  away  a  vested  right  of  action? 

Mr.  Haldanb  :— Yes. 

Lord  Davby  : — ^That  it  ought  not  to  be  construed  so  as  to  take 
it  away, 

Thk  Lord  Chancellor  : — It  does  not  purport  on  the  face  of  it 
to  be  retrospective. 

Mr-  Haldanb  : — No.  As  construed,  it  has  made  a  new  con- 
tract between  the  parties.  That  is  really  the  effect  of  the  decision. 
My  learned  friend  asks  me  to  read  this  at  page  107  "  All  decisions 
by  the  Judicial  Assistant  in  Appeal  Cases  delegated  to  him  by  the 
Political  Agent'^  &c.,  &c.,  (Reads  down  to  the  words)  "  within 
ninety  days  from  the  date  of  the  decree  appealed  against/^ 

The  Lord  Chancbllor  : — ^I  think  we  might  call  on  the  other 
side,  and  hear  what  they  have  to  say  about  it.  (To  Mr.  Phillips.) 
I  do  n6t  mean  necessarily  that  you  are  the  other  side,  but  you  are 
the  Government  of  India.  What  we  want  to  hear  is  what  you 
have  to  say  about  it  ? 

Mr.  Phillips  ; — The  view  the  Government  of  India  take  is 
this — that  Kathiawar  is  not  British  Territory  and  the  inhabitants 
of  Kathiawar  are  not  British  subjects. 

Thb  Lord  Chancbllor  :— What  one   would  like  to  know  is  ; 

is  it  your  view  there  is  nothing  to  be  argued  here  at  all,  and  that 

it  is  of  no  importance,    or  what ;  because,  you  know,  if   there  is 

anything  to  be    argued  it  looks  as  if  there  was  an  important 
question  involved  ? 

Mr.  Phillips  .-—Yes. 
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Thk  Lord  Chancellor  : — What  do  you  say  to  that  ? 

Mr.  Phillips  : — I  do  not  say  that  it  is  not  an  important 
question. 

Thb  Lord  Chancbllor  : — Do  you  say  it  is  not  arguable  ? 
Mr.  Phillips  : — No. 

Thk  Lord  Chancellor  : — Then  that  would  seem  to  shew  thai 
we  ought  to  give  leave  to  appeal. 

Mr.  Phillips  : — It  is  quite  a  new  case- 

The  Lord  Chancellor  : — 1'hat,  again,  is  an  additional  reason. 

Mr.  Phillips  : — Your  Lordships  have  never  entertained  an 
Appeal  from  Kathiawar  that  I  am  aware  of. 

The  Lord  Chancellor  : — It  seems  to  me  you  have  given  three 
good  reasons  why  we  should  give  leave  to  appeal. 

Mr.  Phillips  : — If  your  Lordships  think  so,  I  have  nothing 
more  to  say  as  to  that.  That  does  not  in  any  way  conclude  the 
Jurisdiction  ? 

The  Lord  Chancellor  : — No  ;  only  that  it  is  a  question  to  be 
argued. 

Mr.  Phillips  : — I  do  not  say  that  it  is  not  a  very  important 
question  ;  and  there  are  diflSculties. 

The  Lord  Chancellor  : — I  think  you  have  given  most  con- 
vincing reasons  why  we  ought  to  give  leave  to  appeal.  What 
abottt  the  other  appeals  ? 

Mr.  Haldane  : — They  stand  on  the  same  footing — One  has 
been  brought  direct  from  the  Governor  in  Council.  Probably  the 
convenient  course  would  be  to  bring  them  all  on  together. 

The  Lord  Chancellor  : — Can  they  be  consolidated  in  any 
way  ? 

Mr.  Haldane  : — ^I  do  not  think  they  could  be  consolidated?  but 
they  can  be  brought  on  together.     There  are  different  parties. 

The  Lord  Chancellor  : — I  suppose  the  individual  rights 
involved  may  be  different,  but  this  one  question  about  the  juris- 
diction must  be  common  to  them  all  ? 

Mr.  Haldane  : — ^Yes,  and  the  retrospective  construction  of 
the  document. 
IP 
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Thk  Lord  Chancellor  : — We  do  not  want  to  have  that  argued 
four  times. 

Mr.  Haldanb  : — It  may  be  that  they  will  be  quite  separate 
cases,  but  there  is  no  reason  why  your  Lordships  should  not  so 
consolidate  them  as  to  treat  them  practically  as  one  appeal. 

The  Lord  Chancellor  : — Upon  that  one  point.  Of  course  the 
particular  rights  or  wrongs  are  individual  to  the  particular  cases. 

Lord  Davey  : — ^They  will  not  be  formally  consolidated,  because 
they  are  different  appellants  and  different  respondents. 

Mr.    Haldanb  : — Yes,  that  is  the  difficulty. 

The  Lord  Chancellor: — I  daresay  we  can  arrange  that  in 
some  way  or  other ;  that  one  point  should  be  argued  first  before 
we  hear  the  individual  cases. 

Mr.  Haldane  : — I  think  I  can  undertake  that. 

The  Lord  Chancellor  : — In  one  event  of  course  we  should  not 
hear  any  more. 

Lord  Davey  : — Do  you  appear  for  all  the  appellants  f 

Mr.  Haldanb  : — ^No,  not  on  this  occasion.  I  am  instructed 
only  in  the  first.     My  junior  is  instructed  in  them  all. 

Lord  Davey  : — And  the  same  solicitors  ? 

Mr.  Haldanb  : — And  the  same  solicitors.  There  will  be  no 
difficulty.    They  are  really  test  cases. 

The  Registrar  : — Then  your  Lordships  give  leave  on  deposit 
of  the  usual  security  ? 

The  Lord  Chancellor  : — Yes. 

Mr.  Phillps  : — Do  your  Lordships  require  any  further  atten* 
dance  on  the  part  of  the  India  Office-? 

The  Lord  Chancellor  : — I  do  not  know  that  their  Lordships 
will  require  it,  but  they  thought  you  ought  to  have  the  opportunity. 
Of  course  you  ought  to  have  liberty  to  intervene  if  you  wish. 

Lord  Davey.  Because  one  of  the  questions  is  whether 
Kathiawar  is  British  Territory. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS, 

Present : — Mr.  Justice  Subramania  Aiyar,  Mr.  Justice  Davies  and 

Mr,  Justice  Benson. 
Vijiaraghavachariar  ...  ...     Petitioner  (3rd  accused) .  * 

Indian  Penal   Code,   Ss.  43,   153   aryi    206 — Highicay — Religious  procession — User —  VijiaraghaTa* 
Vadagalms  and  Tengalais — Vadagalais  forming  separate  goshti — Recital  of  pra*        chariar 
handhams — Illegality — Lawful  worship — Disturbance,  mj^^  Oneen 

Where  under  a  decree  of  the  High  Court  the  Tengalais  were  held  entitled  as 
Against  the  Vadagalais  to  the  exclusive  right  to  the  Adhjapakam  Miras  (such  as 
reciting  Tamil  prabandhams)  in  the  temple  of  Deepaprakasaswami  at  Velakadi  Koil 
and  in  the  shrines  attached  thereto,  and  the  Vadagalais  were  restrained  from  interfer- 
ing with  the  Teng^l.iis  in  the  recital  of  the  mantram  and  prabandham  otherwise  than 
as  ordinary  worshippers  and  while  the  idol  was  going  in  a  procession  along  a  high- 
way and  the  Tengalai  goshti  was  reciting  the  prabandhams  in  front  of  the  god,  the 
Vadagalais  on  the  suggestion  of  the  District  Magistrate  formed  themselves  into  a 
separate  goshthi  behind  the  idol  and  recited  prabandhams  separately  and  never 
desisted  from  doing  so  when  the  Tengalais  being  informed  of  this  by  persons  whom 
they  kept  to  watch  the  Vadagalais  asked  them  to  desist : — 

Held  by  the  Full  Bench  (overruling  the  Chief  Justice  and  following  Bhashyam 
Aiyangar^  J.) 

(1)  that  the  act  of  the  Vadagalais  was  not  in  contravention  of  the  decree  which 

reserves  to  the   Vadagalais  the  exercise  of  their  rights  as  ordinary  wor- 
shippers ; 

(2)  that  the  said  act  was  not  "  illegar*  within  the  meaning  of  Ss.  158  and  48  of 

the  Indian  Penal  Code  ; 

(3)  that  the  Vadagalais  in  forming  goshti  and  reciting  prabandhams  separately 

could  not  be  said  to  be  acting  '  wantonly*  or  '  malignantly*  within  S.  153  at 
they  were  induced  so  to  act  by  the  action  of  the  District  Magistrate ; 

(4)  that  as  the  two  goshthis  were  a  considerable  way  apart  and  the  Tengalais 

could  hear  little  or  nothing  of  what  was  gfoing  on  in  the  rear  (♦.  c,  of  what 
was  being  recited  by  the  Vadagalais),  ihore  wag  no  **  disturbance"  of  the 
worship  of  the  Tengalais  within  the  meaning  of  S.  296,  Indian  Penal  Code, 
by  the  mere  fact  that  the  Vadagalais  recited  prabandham  (in  Tamil) 
separately  without  reciting  Vedam  in  Sanskrit. 
Per  Subranuinia  Aiyar  and  Bhashyam  Aiyangar,  J  J  : — 

(1)  The  Tengalais  cannot  bo  said  to  have  been  engaged  in  *'  lawful  worship*' 

within  the  meaning  of  S.  206  when  they  were  g^ing  in  a  procession  in  a 
highway  and  reciting  prabandhams  ; 

(2)  Using  the  highway  as  a  place  of  worship  or  carrying  on  processions  in  a 

highway  is  not  a  legitimate  user  of  it  as  a  highway. 
Per  Arnold  White,  C.  J.  and  Benson,  J  : — 
It  cannot  be  said  that  the  Tengalais  were  not  lawfully  engaged  in  religious 
worship  within  the   meaning  of  S.  296  by  the  mere  fact  that  they  were  eng^ag^d  in  it 
in  a  highway. 

«  Or.  B.  C.  No.  292  to  294  of  1902.  26th  Februaiy  1908. 
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Vijiaragliava-      Per  Benso'^t  J. : — 

ohariar  ^^j     Using  highways  for  religious  proccBsion  is  a  lawful  user, 

rh«  Queon.  (2)    Even  a  dedication  of  the  highway  with  the  reservation  of  rights  of  peisona 

to  go  in  religious  procession  may  be  presumed  in  India. 

Per  Bhashyam  Aiyangar^  J. 

8uch  a  reservation  cannot  be  presumed  but  must  be  proved. 

Petitions,  under  Ss.  435  and  439  of  the  Criminal  Procedure 
Code,  praying  the  High  Court  to  revise  the  judgment  of  the 
Sessions  Judge  of  Chingleput  in  Criminal  Appeals  Nos.  22  to  24 
of  1902,  presented  against  the  conviction  and  sentence  passed  bj 
the  court  of  the  Joint  Magistrate  of  Chingleput  in  C.  C.  No.  253 
of  1901. 

The  case  first  came  on  for  hearing  before  their  Lordships 
frhe  Chief  Justice  and  Bhashyam  Aiyangar)  who  delivered  the 
following. 

V.  KrishtMHswami  Aiyar  and  T.  V.  Seahagiri  Aiyar  for 
petitioners. 

The  Public  Prosecutor  {E.  B.  PoiveU)  for  the  Crown. 

JUDGMENTS*  :—The  Chief  Justice  :— These  are  petitions 
against  convictions  for  offences  under  Ss.  1^3  and  296  of  the 
Indian  Penal  Code.  It  appears  that  on  the  occasion  of  the  festival 
of  Vedanta  Desikar  the  god  of.  the  Velakadi  Koil  temple  is  taken 
in  procession  through  the  public  streets  to  the  gate  of  the  temple  of 
another  d^ity,  a  distance  of  some  two  miles.  It  is  customary  for  the 
Tengalai  goshti  or  assembly  to  march  in  front  of  th«  god  singing  a 
Tamil  chant  known  as  the  Prabandham,  which  is  a  portion  of  the 
ritual  in  which  the  Vadagalai  inhabitants  of  Conjeevaram  as  well 
as  the  Tengalai  inhabitants  are  entitled  to  take  part,  the  latter  in 
the  capacity  of  office-holders  and  as  worshippers,  the  former  only 
in  the  capacity  of  worshippers.  It  is  also  customary  for  the 
Vadagalais  to  form  a  goshti  behind  the  god,  forming  part  of  the 
procession  and  chanting  the  Sanskrit  Vedam.  On  the  occasion  in 
question  a  body  of  Vadagalais  interposed  themselves  behind  the 
god  and  between  the  god  and  the  goshti  engaged  in  chanting  the 
Sanskrit  Vedam  and  took  part  in  the  procession  chanting  a  differ- 
ent portion  of  the  Prabandham  from  that  which  was  being  chanted 
by  the  Tengalais  who  were  marching  in  front  of  the  god.  There 
is  no   evidence  that  the  Tengalais  in  front  could  hear  the  actual 

•  9th  December  1902. 
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words  which  were  being  chanted  by  the  Vadagalais  behind,  but  Vijif«kghava- 
there  is  evidence  that  they  could  hear  that  Tamil,  and  not  Sanskrit,  ^^^^ 
was  being  chanted.  Certain  of  the  Tengalais  left  their  part  of  the  ^^  Queen, 
procession  and  approached  the  Vadagalais  requesting  them  to  Chfaf  Ju«tioe. 
desist.  This  the  latter  declined  to  do.  There  was  no  actual  dis- 
turbance as  the  police  were  in  attendance,  but  the  police  evidence 
is  to  the  effect  that  if  the  police  had  not  been  present  there  would 
have  been  a  riot.  The  Vadagalais  admit  that  the  introduction 
into  the  procession  of  a  separate  ghosti  for  the  purpose  of  reciting 
the  Prabandham  is  an  innovation.  On  the  other  hand,  the  Ten- 
galais concede,  as  I  understand  the  case,  that  the  Vadagalais  are 
entitled  to  join  forces  with  the  goshti  which  marches  in  front  of 
the  god  for  the  purpose  of  taking  part  in  the  procession  and 
chanting  the  Prabandham.  Their  right  to  do  this,  in  the  capacity 
of  worshippers  and  of  worshippers  only,  as  contradistinguished 
from  office-holders,  appears  to  have  been  established  by  the  judg* 
raent  of  this  Court  in  S.  A.  No.  1428  of  1889,  inO.  S.  No.  295  of 
1886  instituted  in  the  District  Munsif  s  Court  of  Chingleput.  In 
the  suit  of  1886  the  Tengalais  claimed  a  declaration  of  their 
exclusive  right  to  the  Thodakkam  and  Adhyapakam  miras  in 
question,  and  asked  for  an  injunction  restraining  the  Vadagalais 
from  reciting  the  Thodakkam,  Mantram  and  Prabandham  either 
jointly  with  the  Tengalais  or  separately  in  procession  within  the 
temple  and  outside  the  Prakaram.  The  decree  declared  the  ex- 
clusive rights  of  the  Tengalais  to  the  Adhyapakam  miras  with  the 
exception  of  the  Thodakkam,  one  of  the  rights  of  the  Adhya- 
pakam miras  being  declared  to  be  the  exclusive  right  of  reciting 
the  usual  Tamil  Prabaudhams  in  the  temple  of  Deepaprakasaswami 
at  Velakadi  Koil  and  in  the  shrines  attached  to  it.  It  was  also 
declared  that  the  Tengalais  were  entitled  to  discharge  the  duties 
on  all  occasions  on  which  the  ceremony  was  performed,  as  well  at 
the  time  of  procession  as  at  services  in  the  temple  and  its  shrines. 
The  terms  of  the  injunction  were  that  the  Vadagalais  were  to  be 
restrained  from  interfering  with  the  Tengalais  in  the  recital  of  the 
Mantram  and  Prabandham  otherwise  than  as  ordinary  worshippers. 
The  effect  of  this,  I  take  it,  is  to  recognize  a  right  in  the  Vada- 
galais in  their  capacity  as  worshippers,  as  distinguished  from  the 
"exclusive  rights''  to  be  enjoyed  by  the  Tengalais  as  offioo- 
holdarsy  which  are  referred  to  in  paragraph  4  of  the  deoreOf 


Digitized  by 


Google 


174  THE   MADRAS   LAW   JOURNAL  REPORTS.  [vOL.  XIII. 

Vijiaraghava  The  question  therefore  comes  to  this  : — In  acting  as  they  did 

^  v?*'     o^  *^®  occasion  in  question^  did  the  Vadagalais  exceed  the  limits  of 

The  Queen,  their  right  as  *'  ordinary  worshippers''  which  is  recognized  by  the 

Chief  Justice,  decree — in  other  words,  did  they,  as  between  themselves  and  the 
Tengalais,  do  that  which  was  ille^fal  in  the  sense  that  it  amounted 
to  a  breach  of  the  terms  of  the  injunction  tc  which  I  have  referred. 
Mr.  Krishnaswami  Aiyar  laid  much  stress  upon  the  fact  that  in  the 
suit  of  1886  the  Court  did  not  allow  the  injunction  to  go  in  the 
terms  asked  for  by  the  Tengalais,  viz*,  that  the  Vadagalais  should 
be  restrained  from  reciting  the  Prabandham  jointly  with  the  Ten- 
galais, or  separately  in  procession  within  the  temple  and  outside 
the  Prakaram.  Now  the  effect  of  the  decree  in  the  suit  of  1886, 
as  I  understand  it,  is  that  the  Vadagalais  are  entitled  to  recite  the 
Prabandham  either  jointly  with  the  Tengalais  or  separately,  either 
within  the  temple,  or  without,  if,  in  so  doing,  they  do  not  interfere 
with  the  Tengalais  in  their  recital  of  the  Prabandham,  except  in 
so  far  as  interference  is  necessarily  involved  in  the  exercise  by  the 
Vadagalais  of  their  rights  as  ordinary  worshippers.  Now,  first, 
was  there  interference  ?  On  the  facts  found  I  think  there  was. 
If  the  Vadagalais  had  been  content  to  form  a  separate  Vadagalai 
goshti  For  the  purpose  of  chanting  the  Prabandham  at  the  rear  of 
the  procession,  it  might  have  been  otherwise.  But  by  interposing 
themselves  immediately  behind  the  god  they  formed  an  integral 
part  of  the  procession.  Admittedly  this  was  an  innovation.  It 
seems  to  me  that  by  so  interposing  themselves  and  by  chanting  a 
different  portion  of  the  Prabandham  from  that  in  which  the  Ten- 
galais were  engaged  in  front,  in  such  ciroumstancs  that  what  they 
were  doing  came  to  the  knowledge  of  the  Tengalais  in  front,  the 
Vadagalais  interfered  with  the  Tengalais  in  the  recital  of  the  Pra- 
bandham. I  do  not  lose  sight  of  the  fact  that  this  took  place  in 
the  public  highway.  The  Vadagalais  have  of  course  as  much  right 
to  use  the  public  highway  for  the  purposes  of  a  religious  proces- 
sion as  have  the  Tengalais.  Para.  6  of  the  decree  must  no  doubt 
be  read  by  the  light  of  para.  5  ;  but,  so  reading  it,  I  am  of  opinion 
that  the  effect  is  to  restrain  the  Vadagalais  generally,  that  is  to  say 
whether  the  procession  takes  place  within  the  temple  or  its  shrines 
or  without.  If  this  is  so,  the  ordinary  rights  enjoyed  by  Tengalais 
and  Vadagalais  alike  as  members  of  the  public,  as  between 
themselves  and  in  oonnection  with  the  matters  of  controversy 
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which  are  incessantly  arising  between  them,  are  governed  by  the  Vijiaraghava- 
decisions  by  which  the  Courts  have  from  time  to  time  attempted  to      ^^^^^»^ 
define  their  respective  rights.  The  Queen. 

Chief  Justice. 
Then,  assuming  there  was  interference,  was  the  interference 

only  that  which  was   necessarily  involved  in  the  exercise  by  the 

Vadagalais  of  their  rights  as  worshippers  ? 

The  learned  Vakil  who  appeared  for  the  petitioners  was 
unable  to  inform  me  whether  the  taking  part  in  the  procession  was 
part  and  parcel  of  the  ritual  of  worship  or  not.  If  it  is  not,  the 
Vadagalais  cannot  claim  the  benefit  of  the  limitation  imposed  on 
the  scope  of  the  injunction  by  the  words  "  otherwise  than  as 
ordinary  worshippers.''  Assuming  it  is,  it  was  open  to  the 
Vadagalais  to  follow  the  course  hitherto  adopted — to  which  as  I 
understand  no  exception  «vould,  or  could,  have  been  taken  by  the 
Tengalais,  viz  ,to  fall  in  with  them  in  front  of  the  god  and  join  with 
them  in  the  chanting  of  the  Prabandham.  This  has  hitherto  been 
regarded  as  a  proper  and  sufficient  method  of  discharging  their 
religious  obligations  (if  any)  as  *^  ordinary  worshippers ''  so  far  as 
taking  part  in  the  procession  is  concerned.  It  seems  to  me  that  in 
attempting  to  assert  a  right  to  form  a  goshti  of  their  own  for  the 
purpose  of  the  independent  recitation  of  the  Tamil  Prabandham, 
in  a  procession  in  which  the  Tengalais  were  engaged  in  exercise  of 
their  rights  as  office-holders  in  reciting  the  Prabandham,  they  went 
beyond  their  rights  as  "  ordinary  worshippers.''  In  a  second  appeal 
which  came  before  this  Court  in  1882  (S.  A.  No.  969  of  1882)  this 
Court  upheld  a  judgment  by  the  Munsif  declaring  the  right  of  the 
defendants  to  recite  the  same  or  different  texts  separately,  provided 
that  they  followed  at  a  reasonable  distance  behind  the  plaintiffs' 
go$hti  80  as  not  to  interfere  with  the  plaintiffs'  reci'ation.  So  far 
as  the  facts  of  that  particular  case  were  concerned,  there  may  be 
no  reason  to  question  the  soundness  of  the  decision,  but  it  affords 
one  no  assistance  for  the  purpose  of  determining  whether,  on  the 
facts  of  the  case  now  before  the  Court,  the  Vadagalais  were  within 
their  legal  rights  in  acting  as  they  did.  If,  as  in  my  view  it  was, 
the  action  of  the  Vadagalais  was  *Mllegal,"  I  find  no  difficulty  in 
holding  that  they  acted  malignantly  or  wantonly  within  the  mean- 
ing of  the  section. 
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yija«ragfa»va-  On  the  facts  found  in  Gonnection  with  the  making  of  Mr. 

y  Scotfs  order — ^which  was  issued  in  connection  with  a  difffreut 

The  Qoflen.   ceremony — I  do  not  think  it  can  be  said  that  the  Vadagalais  acted 

Chief  Jiutice.  under  the  b(tn'i  fide  belief  that  the  authorities  had  sanctioned  tbe 

innovation  which  they  sought  to  introduce.     The  evidence  shows 

that  provocation  was  in  fact  given  and  I  think  it  must  be  taken 

that  the  Vadagalais  knew  that  such  provocation  would  be  Ukely 

to  cause  a  riot. 

I  also  think  there  was  ''  disturbance  "  within  the  meaning  of 
this  word  as  used  in  S.  290,  Indian  Penal  Code  and  that  the  Ten* 
galais  were  lawfully  engaged  in  the  performance  of  a  religioap 
ceremony  notwithstanding  the  fact  that  the  ceremony  was  being 
conducted  in  a  public  highway. 

Bhashyam  AiYANaAR,  J. — The  main  facts  on  which  the  deci- 
sion of  this  case  rests  are  not  in  dispute  and  an  accurate  statement 
of  those  facts  coupled  with  a  crhical  examination  of  the  prayers  in 
0.  S.  No.  295  of  1886  and  of  the  decree  therein  is  suflScient  in  my 
opinion  to  show  that  the  conviction  of  the  3vd,  7th  and  Hth 
accused  by  the  Joint  Mao^strate  which  has  been  upheld  in  appeal 
by  the  Sessions  Judge  must  be  set  aside  as  being  bad  in  law. 

During  the  celebrated  annual  festival  at  Conjee varam  in  June 
1901,  in  connection  with  the  big  temple  there — which  festival  com- 
mencing on  the  30th  or  Slst  May   extended  over   10  days—,  a 
festival  in  connection  with  another  smaller  temple  which  is  inde- 
pendent of  the   big  one  and  under  the  management  of  separate 
trustees,  took  place  on  the  9tli  day  of  the  former.     This  minor 
festival  consisted  in  the  idol  of  Vedanta  Desikar,  the  deity  of  the 
smaller  temple,  being  taken  in  procession  through  the  public  streets 
over  a  distance  of  nearly  two  miles  to  the  entrance  of  the  big 
temple  and  then  brought  back.     The  idol  was  preceded  at  a  short 
distance  by  a  congregation   (goshti)    of   the  Tengalai  Vaishnava 
inhabitants'   .  Conjeevaram  whose  exclusive  rij^ht  to  the  office  of 
Adhyapaka  miras  in  the  said  temple  has  been  definitively  esta- 
blished by  the  decree  in  the  said  0.  S.  No.  295  of   188(5.    They 
were  discharging  the  duties  of  that  office,  to  which  emoluments  are 
attached,  by  reciting  the  Prabandham,  after  first  recitinsf  for  a^ew 
minutes  the  Tengalai  Maniram.    Between  them  and  the  idol,  in  the 
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procession,  there  w^  a  passing  crowd  of  devotees  and  worshippers.  Vijiaraghaya- 
Behind  the   idol,  at  a  distance  of  about  180  feet  from  the  Ten-      ^  y^*' 
galai  goshti  in  front,  marched  a   congregation  of  some  Brahmin   TheQueen. 
Vadagalai  inhabitants  of  Conjeevaram  reciting  the  Prabandham.    Bhashyam 
Between  this  goshti  and  the  idol,  there  was  likewise  a  passing     '^^fif*'»  • 
crowd  of  worshippers.  This  goshti  in  turn  was  followed  by  another 
goshti  of  some  other  Vadagalai  Brahmins  of  Conjeevaram  reciting 
the  Vedas.     The  Prabandham  is  the  sacred  literature  in  Tamil  con- 
sisting of  4,000  stanzas,  and  the  Vedas,  the  sacred  literature  in 
•Sanskrit.     These  two  are  common  to  both   the  Tengalai  and  the 
Vadagalai  sects.     The  Tengalai  Mantram  (in  Sanskrit),  however, 
which  is  short  and  immediately  precedes  the  recitation  of  the  Pra- 
bandham, is  peculiar  to  the  Tengalais,  just   as  the  corresponding 
Vadagalai  Mantram  (also  in  Sanskrit)  is  peculiar  to  the  Vadagalai 
sect,  each  being  addressed  to  the  respective  founders  of  the  two 
rival  sects. 

It  appears  from  the  evidence  of  the  2nd  prosecution  witness — 
who  was  Police  Inspector  in  Conjeevaram  from  1889-1 900-^that 
for  some  time  after  1889,  theTengalais  and  Vadagalais  tised  to 
form  one  goshti  jointly  reciting  the  Prabalidham  in  front  of  the 
deity,  but  this  having  led  to  a  quarrel  which  resulted  in  a  criminal 
prosecution  and  the  conviction  of  some  of  the  Vadagalais  in  con- 
nection with  a  festival  of  the  big  temple,  they,  since  that  time,  • 
used  to  form  a  separate  goshti  behind  the  idol  nnd  go  in  procession 
recitiBg  the  Vedas  in  connection  with  the  festivals  of  both  the  big 
and  the  smaller  temples.  But  darin.'gf  the  annual  festival  in  June 
1901,  OB  the  occasion  in  question,  some  of  the  Vadagalais  for  tht 
first  tnne  foiled  thtoiselves  into  another  separate  goshti^  reciting 
the  Frabandam  and  followed  the  idol  of  Vedanta  DeBikar  when  it 
was  taken  in  procession  to  the  big  temple  as  above  described.  This 
new  goehti  marched  between  the  idol  and  the  old  goshti  of  Vada- 
galais riecitiBg  the  Vedas  behind  the  idol.  Two  of  t'^  Tengalain 
brougirt  this,  as  an  innovation,  to  the  notice  of  the  th^  Inspector 
of  Police,  the  3rd  witness  for  the  prosecution,  and  asked  him  to 
prohibit  the  Vadagalais  from  reciting  the  Pi^bandham.  1^her6 
b^ing  no  disturbance  or  riotitig,  the  Inspectoif  of  Pofice  did  not  * 
interfere  in  the  matter.  It  appears  from  his  evid^ioo  l^at  #hen^ 
he  was  accompanying  the  Tengalai  goiAt«  ho  could  hear  otdy  Hr 
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Vijiaraghava-  '  confused  noise  of  reciting/  that  he  could  not  distinguish  whether 
V.  it  was   c^anskrit  or  Tamil,  that  the  two  Vadagalai  goshtis  were 

evjueen.   yjgjj^jg  f j-om  where  the  Tengalai  goshti  was  going  and  that  the 
Bhashjam    Tengalais  had  out-posts  to  tell  them  what  was  going  on. 

Five  or  six  days  prior  to  this,  in  connection  with  the  third  day 
festival  of  the  hig  temple,  one  of  the  Vadagalai  Brahmins,  who 
joined  the  Tengalai  goshti  reciting  the  Prabandham  in  front  of  the 
god,  appears  to  have  been  arrested,  in  consequence  of  which  the 
remaining  Vadagalais  had  to  withdraw  from  that  goshti  and  when 
this  matter  was  brought  to  the  notice  of  the  District  Magistrate 
who  was  then  present  at  Conjeevaram  and  it  was  represented  to 
him  that  the  Tengalais  would  not  allow  the  Vadagalais  to  join  with 
them  and  recite  the  Prabandham  in  peace,  the  District  Magistrate 
arranged  thut  the  Vadagalais  should  form  a  separate  goshti  behind 
the  idol  and  recite  tlie  Prabandham  there,  so  as  to  avoid  any 
breach  of  the  peace  *^  by  the  Vadagalais  and  the  Tengalais  being 
close  together  '^  by  forming  one  goshti  and  reciting  the  Praban- 
dham. This  arrangement  was  after  some  reluctance  on  the  part  of 
the  Vadagalais  to  forego  the  honour  of  being  in  the  procession  in 
front  of  the  deity  along  with  the  Tengalais,  at  last  adopted  at  the 
procession  on  the  morning  of  the  fourth  day  of  the  festival  in  the 
presence  of  the  District  Magistrate  himself  and  was  since  then 
.  continued  throughout  the  remaining  days  of  the  festival  of  the 
big  temple. 

The  dispute  now  in  question  arose  on  the  adoption  by  the 
Vadagalais  of  the  same  arrangement  in  the  procession  in  connec- 
tion with  the  festival  of  the  smaller  temple  also.  The  complainant 
in  the  case,  a  leader  of  the  Tengalai  party,  preferred  this  complaint 
to  the  Joint  Magistrate  of  Chingleput  accusing  several  Vadagalais 
and  one  of  the  trustees  of  the  smaller  temple — a  weaver  by  caste 
— ^who  accompanied  the  procession  in  question,  of  the  offences 
defined  by  Ss.  143,  158,  296  and  298  of  the  Indian  Penal  Code- 
The  Charges  under  Ss.  148  and  298  were  not  at  all  made  out  but 
the  Joint  Magistrate  convicted  the  3rd  and  7th  accused  under 
Ss.  158  and  296,  Indian  Penal  Code,  and  the  11th  accused,  the 
*  trustee,  as  abettor  of  those  offenceS;  and  sentenced  each  of  them  to 
a  fine  of  Bs.  100  and  the  convictions  and  the  sentences  were  upheld 
by  the  Sessions  Judge  in  appeal. 
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Upon  the  above  facts,  it  would,   of   course,  be  impossible  to  Vijiaraghava- 

sustain  the  conviction  unless  the  same   be  warranted  by  the  decree  y. 

in  the  said  0.  S.  No.  295  of  1896.  That  was  a  suit  brought  on  behalf   The  Qneen. 

of  the  Tengalai  Brahmin   inhabitants  of  Conjeevaram  against  two    Bhashyam 

•Aiyangar,  J. 
sections  of   the  Brahmin   Vadagalai   inhabitants   therein,  and   the 

Sudra  trustees  of  the  smaller  temple,  to  establish  the  exclusive  right 
of  the  Tengalai  Brahmins  to  the  office  of  adhyapaka  miras  (includ- 
ing the  Thodakkam)  in  the  temple  and  to  recover  arrears  of  the 
emoluments  of  the  office.  One  section  of  the  Vadagalais  and  the 
trustees  denied  the  existence  of  any  such  office  in  the  temple,  while 
the  other  section  of  the  Vadagalais  claimed  the  office  exclusively 
for  themselves.  The  prayer  in  the  plaint,  so  far  as  it  has  a  bear- 
ing upon  the  present  case,  was  as  follows  ; — 

"  (6)  plaintiffs  pray  for  a  decree  declaring  the  exclusive 
right  of  the  Plaintiffs  and  the  Brahmins  of  their  sect  to  the  Thodak- 
kam Adhyapaka  miras  in  question,  for  an  injunction  restraining  the 
Thathachar  and  others.  Brahmins  of  the  Vadagalai  sect,  from 
reciting  the  Thodakkam,  Mantram  and  Prabandham  referred  to  in 
the  plaint,  either  jointly  with  the  plaintiff's  sect  or  separately,  or  any 
other  Mantram  or  Prabandham  in  the  Sannidhis  referred  to  in 
the  plaint,  during  the  daily  and  special  puja  and  festivals  and  in 
procession  within  the  temple  and  outside  the  Prakaram"  &c.  (The 
italics  are  mine.) 

The  District  Munsif  in  paragraph  36  (2)  of  his  Judgment, 
after  adverting  to  the  injunction  prayed  for  restraining  the  defend- 
ants from  reciting  the  Thodakkam,  Mantram  and  Prabandham 
either  jointly  with  the  plaintiffs  or  separately  or  any  other  Mantram 
or  Prabandham  in  the  temple  during  the  daily  and  special  puja 
and  festivals  and  in  processions  within  the  temple  and  outside  it 
states  as  follows : — 

*'  Clearly  the  plaintiffs  cannot  have  such  an  injunction.  The 
defendants  may  be  ordered  not  to  interfere  with  the  plaintiffs  in 
the  recital  of  the  Mantram  and  the  Prabandham  otherwise  than  as 
ordinary  worshippers.'' 

The  reservation  of   the  right   of  the   Vadagalais  as   ordinary 
worshippers   is  explained  as  follows  in  paragraph  o5  of  the  Judg- 
ment:— "  It  is  not  denied  by  the  plaintiffs  that  the  Vadagalais  are 
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Tijiaraglxava-  entitled  to  recite  the   Prabandham  in  the  temples  in   dispute  aa 
chanar      Qy^j^^py  worshippers.     Nor  have  the  plaintiffs  any  right  to  deny 
The  Queen.   ^^  ^j^^  Vadagalais  their   privilege  of  reciting  the  Prabandhams  is 
Bhadiyam    ordinary   worshippers'*.     It   will   be  observed   that   there  is   no 
reference  here  to  their  reciting  the  Prabandham  as  ordinary  wor- 
shippers only  in  conjunction  with  the   Tengalai   goshti  or  office- 
holders.   The  material  portion  of  the  decree  runs  as  follows  : — 

"  I  declare  that 

(1)  The  adhyapaka  miras,  except  Thodakkam  of  the  plaint 
Deepaprakasaswarai  temple  and  the  shrines,  including  Vedanta 
Desikar's  shrine  attached  to  the  said  temples,  belongs  exclusively 
to  the  Tengalai  sect  residing  at  Conjeevaram. 


(4)  the  rights  of  the  Adhyapaka  miras  are 

(i)  the  excluBive  right  of  chanting  the  Mantram  "  Sri 
Sailesa  Dayapatram/' 

(ii)  the  exclusive  right  of  reciting  the  usnal  Tamil  Pra- 
bandhams in  the  t^nple  of  Deepaprakasaswami  at 
Velakadi  Koil  and  in  the  shrines,  including  the 
Sannidhi  of  Vedanta  Desikar,  attached  to  it. 

(5)  The  Tengalaia  are  entitled  to  discharge  the  duties  on  all 
occasions,  in  which  the  ceremony  is  performed,  as  well  at  the  time 
of  procession  as  at  services  in  the  said  temple  and  its  shrines. 

(6)  I  order  that  an  injunction  be  issued  to  the  Vadagalais 
aiid  Thathachars,  drfendants,  enjoining  them  to  abstain  from 
interfering  with  the  Tengalais  in  the  recital  of  the  Mantram  and 
Prabandham,  ptherwise  than  as  ordinary  worshippers.'' 

There  was  a  similar  dispute  between  the  Tengalai  and  Vadagalai 
Brahmins  of  Conjeevaram,  in  regard  to  the  office  of  Thodakkam 
and  Adhyapaka  miras  in  the  big  temple,  which  had  previously 
been  decided  in  1882,  on  substantially  the  same  lines,  in  the  case 
of  Krishnasami  v.  Krishnama.^ 

The  conviction  under  S.  153,  Indian  Penal  Code,  can  be  upheld 
only  if  the  accused  in  forming  themselves  into   a  separate  goshti 

JL    I.  L.  B.  5  M.  313. 
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on  the  bigfaway  and  recifeing  the   l^rabandham,  behiud  the  idol/  VijiKragliwaf 
when  it  was  tahen   in   prooession  on  the   day  in  question^  acted  v. 

' illegally',  ' malignantly  or  wantonly  *  and  thus  gave  provocation  ®Q*^- 
to  the  Ten^alai  goshti,  intending  or  knowing  it  to  be  likely  that  fi*'a«*»y»m 
such  provocation  would  (»use  the  offence  of  rioting  to  be  committed. 
Having  rq^ard  to  the  antecedent  relations  between  the  two  rival 
sects,  there  can  be  no  doubt  that  if  the  action  of  the  Vadagalaidr 
were  illegal,  they  aught  to  have  known  that  it  was  likely  to  pro- 
voke the  Tengalais  and  to  lead  to  a  breach  of  the  peace.  The  two 
queBtions,  therefore,  which  have  to  be  considered  in  connection 
witfc  the  charge  under  S.  153>  Indian  Penal  Code  are  (i)  whether 
the  Vadagalais  acted  "  illegally''  in  forming  themselves  into  a 
separate  goshti  and  reciting  the  Prabandham  on  the  above  occasion 
and  (ii)  whether  such  action  waa  *  wanton'  or  '  malignant/ 

Both  the  Joint  Magistrate  and  the  Sessions  Judge  apparently 
assume  that  the  injunction  extends  to  processions  outside  the 
temple  and  also  to  the  Vadagalais  reciting  the  Prabandham 
separately  and  that  the  decree  permits  the  Vadagalais  only  to  join 
the  Tengalai  goshti  and  recite  the  Prabahdhaon  along  with  them. 
The  Joint  Magistrate  in  construing  that  portion  of  the  decree  which 
restrains  the  Vadagalais  from  interfering  with  the  Tengalais,  in 
the  recital  of  the  Mantram  and  the  Prabandham,  otherwise  than  as 
ordinary  worshippers,  says  that  the  words  ('  ordinary  worshippers') 
'  must  be  construed  very  literally  and  that  can  only  be  by  assuming 
that  what  is  meant  is  that  the  Vadagalais,  if  they  join  at  all 
in  tha  Tamil  recitation,  can  do  so  only  by  joining  with  the 
T^igalai  goshti  and  singing  with  them/  (The  italics  are  mine.) 
The  Sessions  Judge  also  concurs  in  this  view  and  holds  that  if  the 
Vadagalais  wish  to  recite  the  Prabandham  they  must  go  along 
with  the  Tengalais  and  recite,  as  ordinary  worshippers,  the  same 
portion  of  the  Prabandham  that  the  Tengalais  are  reciting  and  that 
tkejF  cannot  be  regarded  as  reciting  the  Prabandham  as  ordinary 
woFfthippers  if  they  form  a  separate  goshti  of  their  own  in  a 
different  part  of  the  procession  and  recite  a  different  portion  of  the 
Prabandham  as  they  are  proved  to  have  done  in  the  present  ease. 
This  view  proceeds*  altogether  on  a  misconstruction  of  the  decree  in 
qud&ti^  imd  a  misapprehension  of  tiie  expression  ^  ordinary  wOr- 
shq)peoB'  oooorring.  themn.   A  breach  of  an  injanction  contained  in 
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Vijiaaraghava-  ^  decree  of  a  competent    Civil  Court,  is  no  doubt,  ^illegal'  (S.  43 
V.  Indian  Penal  Code),  but  it  must  be  clearly  made  out  that  the  act 

°'  complained  of  i%  prohibited  by  the  decree  ;  and  this  is  specially  so, 
Bhashyam  '^hei,^  ag  j^  the  present  case,  it  is  sought  to  bind  by  the  decree 
persons  who  were  not  actually  parties  thereto,  but  were  only  con- 
structively represented  therein.  It  will  be  seen  from  the  extracts 
given  above  that  the  plaintiffs  in  0.  S.  No.  295  of  1886  prayed  for 
an  injunction  restraining  the  Vadagaiais  from  reciting  the  Praban- 
dham  either  jointly  with  the  plaintiffs^  sect  or  separately,  during 
the  daily  and  special  puja  and  festivals  and  in  processions  within 
the  temple  and  outside  the  temple,  but  that  the  decree  only 
declared  the  exclusive  right  ot  the  Tonga lais  to  discharge  the  duties 
of  the  office  of  Adhyapaka  miras,  on  all  occasions  in  which  the 
ceremony  is  performed,  as  well  at  the  time  of  procession  as  at 
services  in  the  said  temple  and  its  shrines  and  enjoinc'l  the  Vada- 
gaiais to  abstain  from  interfering  with  the  Tengalais  iu  the 
recital  of  the  Man  tram  and  the  Prabandham,  otherwise  than  as 
ordinary  worshippers.  (The  italics  above  are  mine.)  It  seems 
to  me,  therefore,  perfectly  clear  that  the  plaintiffs'  prayer  that 
the  Vadagaiais  be  restrained  from  reciting  the  Prabandham  sei»- 
rately — either  individually  or  in  a  goshti — was  not  granted  and 
must  therefore,  under  explanation  ill  to  section  13,  C.  P.  U. 
be  taken  to  have  been  refused.  As  regards  the  other  prayer, 
i,  e.,  that  the  defendants  be  restrained  from  reciting  the  Praban- 
dham jointly  with  the  plaintiffs,  that  was  granted  only  with  a 
substantial  qualification,  t'U.,  that  as  ordinary  worshippers  they 
may  interfere  and  join  with  the  Tengalais  in  the  recital  of  the 
Mantram  and  the  Prabandham  and  such  qualification  was  engrafted 
upon  the  injunction  notwithstanding  that  the  exclusive  right  of  the 
Tengalais  to  the  office  of  Adhyapaka  miras  was  established  and 
declared  by  the  decree*  The  office-holders,  therefore,  in  a  body  or 
goshti,  chant  the  Prabandham  in  discharge  of  their  duties  in  the 
performance  of  the  services  and  are  exclusively  entitled  to  the 
enloluments  appertaining  to  that  office.  Instead  of  the  Vadagaiais^ 
whose  right  to  the  office  (except  to  that  of  Thodakkam)  was 
negatived  by  the  decree,  being  absolutely  restrained  from  inter- 
fering with  the  Tengalais  by  joining  them  and  jointly  chanting  the 
Prabandham  with  them,  while  the  latter  were  discharging  the 
functions  of  their  office,  the  decree  unfortunately  allowed  them  to 
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interfere   as  ordinary    worshipper«,   thereby    implying  that   they  VijiiMraglmva- 

clisriar 
might  take  part  in  the  discharge  by  the  Tengalais  of  the  functions  y. 

of  their  oflSce  of  Adhyapaka  miras,  but  merely  as  ordinary  wor-   The^eeu. 

shippers,  or  volunteers  not  entitled  to  a  distributive  share  along    Bhaahyam 
'^'^  Aijangar,  J. 

with  the  office-holders  in  the  emoluments  of  the  office.  The  office- 
holders, as  may  have  been  expected,  naturally  resent  such  intrusion 
and  the  complainant  at  the  conclusion  of  his  evidence  in  the  present 
case  states  as  follows  : — 

"The  Vadagalais  can  join  our  goshti  with  our  permission.  If 
we  don't  give  permission,  they  cannot  come.  If  they  join  as 
ordinary  worshippers  we  should  not  object;  but  they  must  not  re- 
peat anything  that  we  don't.'' 

The  result  therefore  has  been  that  when,  at  the  beginning,  the 
Vadagalais  used  to  form  one  goshti  with  the  Tengalais  there  were, 
as  might  have  been  expected,  breaches  of  the  peace,  and  in  conse- 
quence the  Vadagalais  used  to  form  a  separate  goshti  behind, 
chanting  the  Vedas  or  Sanskrit  prayers.  But  on  the  occasion  in 
question  they  also  formed  another  goshti  chanting  separately  the 
Prabandham.  This  goshti  being  separate  from  the  Tengalai  goshti 
in  front  of  the  idol,  and  at  a  distance  of  about  18(>  feet,  each  goshti 
would  not  hear  what  was  being  recited  by  the  other ;  and  the 
evidence  is  that,  at  the  same  time,  the  two  goshtis  were  chanting 
different  stanzas  of  the  Prabandham.  There  is  nothing  whatever 
in  the  decree  to  prevent  the  Vadagalais  of  Conjeevaram,  either 
individually  or  in  a  goshti,  from  reciting  the  Prabandham  separately 
from  and  quite  independently  of  the  office-holders.  Whether  they 
do  so  jointly  with,  as  apparently  permitted  by  the  decree,  or 
separately  from  the  Tengalai  goshti  of  office-holders,  in  either  case, 
they  do  so  and  can  do  so  only  as  ordinary  worshippers  who  can 
claim  no  share  in  the  emoluments  attached  to  the  office  of  Adhya- 
paka miras.  If,  as  adnutted,  they  have  committed  no  breach  of 
the  injunction,  by  forming  themselves  into  a  separate  goshti  and 
reciting  the  Vedas,  while  the  Tengalai  goshti  in  front  of  the  idol 
was  chanting  the  Prabandham,  it  is  difficult  to  conceive  how  the 
Vadagalais  contravene  the  terms  of  the  injunction  by  forming  them- 
selves into  a  separate  goshti  and  reciting  the  Prabandham.  Both 
the  Joint  Magistrate  and  the  Sessions  Judge  seem  to  consider  that 
the  Vadagalais  cannot  be  regarded  as  '  ordinary  worshippers'  unless 
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Vijiaraghava-  they  interfere  with  the  Tengalai  goshti  and  join  it  in  reciiiug  the 

V.  Prabandham.     This  is  based  altogether  on  a  miBapprehension  of 

The  Queen,  ^j^^^   expression  in   the  decree.     The  Brahmin  Tengalai  inhabit- 

Bhaebyam    ^j^^  ^f  Co»jeevaram  have  an  interest  in  the  temple,  not  only  as 

AiyADgar,  J.  ^  r     '  y 

worshippers  or  devotees  like  the  Vtidagalais,  bat  also  as  office* 
holders  of  the  Adhyapaka  miras.  The  expression  '  ordinary  wor- 
shipper' is  used  in  the  decree  as  it  was  already  used  by  the  High 
Court  in  the  case  reported  in  Krishnasami  v.  Kriahnafim^  in  the 
Si  nse  of  a  person  who  is  interested  iuthe  temple  as  a  mere  worship- 
per or  devotee  as  distinguished  from  one  entitled  to  any  office 
therein  and  carrying  on  worship  in  discharge  of  the  functions  of  that 
office.  The  Vadagalai  Brahmins,  who  either  individually  or  in  a 
body  recite  the  Prabandham,  the  Vedas  or  any  other  h^mns,  do 
so  only  as  "  ordinary  worshippers"  and  they  can  be  neither  more 
nor  less  than  such  when  they  recite  the  Ved«s  or  the  Prabandham 
separately  from  the  Tengalai  goshti. 

On  the  gi*ounds,  therefore,  that  the  extravagant  prayer  made 
in  the  plaint — that  the  Vadagalais  should  be  restrained  from 
reciting  the  Prabandham  separately  from  the  Tengalai  goshti — 
was  not  granted,  that  within  the  meaning  of  the  decree,  the  Vada- 
galais in  reciting  the  Prabandham  separately  from  the  Tengalai 
goshti  interfere  with  the  Tengalai  goshti  if  it  is  an  interference  at 
all,  only  as  ordinary  worshippers,  in  which  capacity  they  are 
permitted  by  the  decree  to  interfere  with  the  Tengalais  in  the 
recitation  of  the  Prabandham,  and  that  there  is  nothing  whatever 
in  the  decree  to  warrant  the  assumption  that  the  Vadagalais  can, 
as^  ordinary  worshippers,  recite  the  Prabandham  only  by  joining 
the  Tengalai  goshti  and  reciting  the  Prabandham  along  with  them, 
I  am  decidedly  of  opinion  that  the  act  complained  of  is  not  illegal 
within  the  meaning  of  Ss.  153  and  43  of  the  Indian  Penal  Code  (see 
b,Iho  Queen  Empress  y.  Kahanji'^.) 

'  I  am  also  of  opinion  that  the  action  of  the  Vadiagalaas  cannot 
be  regained  as  ^'  malignant "  or  '^  wanton  '^  within  the  meaning  of 
S*.  153>  having  regard  to  the^fact  that  such  action  was  in  pnrsnanee 
of  the  arrangement  whick  was  introduced  by  the  Distiiet  Magis- 
trate about  the  same-  time^  in  connection  with  the  proces&oonB  of 

1.    L  L.  B.  5  M.  813.  2.    I.  L<  B.  18  Bom.  768. 
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&B  idol  of  tke  big  iemphy  in  view  to  avoid  friction  between  tlie  ViJiameiiArt- 
two  seats  and  ooaseqaent  bi^eaeh  of  the  ptrace.  Technically  no  y. 
dpubt  the  District  Magistrate's  sanction  had  reference  only  to  the  ^^"^^^ 
processions  connected  with  the  big  temple  and  it  could  not  be  **»»rf»y«« 
relied  upon  as  a  bar  to  the  prosecation  if  the  action  of  the  accused, 
in  reference  to  the  procession  of  the  deity  of  the  smaller  temple, 
were  otherwise  illegal.  But  it  has  an  important  bearing  on  the 
question  as  to  whether  the  action  of  the  accused  in  forming  a 
separate  gosfati  and  reciting  the  Prabandham — which  is  not  repug- 
nant to  the  Tengalais — ^was  "  malignant  '*  or  '^  wanton/'  The  rival 
sects  interested  in  both  the  temples  are  the  same  and  their 
respective  rights,  so  far  as  the  question  under  consideration  is 
concerned,  are  identical  in  respect  of  both  the  temples  and  the 
same  have  been  declared  and  settled  in  substantially  the  same 
terms  though  by  decrees  passed  in  two  different  suits.  The  action 
of  the  District  Magistrate  who  was  present  at  the  spot  on  the 
occasion  of  the  annual  festival  of  the  big  temple  was  in  ray  opinion 
very  proper  and  eminently  calculated  to  preserve  peace  between 
the  rival  sects  and  he  rightly  declined  to  change  the  arrangement 
introduced  by  him.  The  Vadagalais  must  therefore  be  regarded 
as  having  acted  in  perfect  good  faith  and  not  '^  malignantly  "  or 
"  wantonly/'  when  during  the  same  festival,  though  in  connection 
with  the  smaller  temple,  the  deity  of  which  was  being  taken  in 
procession  to  the  big  temple,  they  adopted  the  same  arrangement 
of  forming  a  separate  goshti  behind  the  idol,  reciting  the  Pra^ 
baudham. 

The  question,  however,  not  having  been  raised,  I  do  not  pause 
to  consider  whether  paragraph  5  of  the  decree  can  rightly  and 
reasonably  bo  construed  as  in  any  degree  granting  the  prayer  in 
the  plaint  as  to  processions  outside  the  t^emple — especially  as  neither 
the  local  authority  in  whom  the  public  streets  are  vested  nor  the 
owner  of  the  freehold  in  tho  soil  thereof  was  represented  in  the 
suit. 

The  conviction  under  8.  296,  Indian  Penal  Code,  is  equally 
unsustainable.  The  Joint  Magistrate  says  that  though  the  two 
goshtis  were  a  considerable  way  apart  and  the  Tengalais  in  front 
oould  hear  little  or  nothing  of  what  was  going  on  in  the  rear, 
beyond  perceiving  that  the  Vadagalais  were  chanting  in  Tamil,  yet 
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Vijiaraghava.  he  must  hold  that  the  worship  by  the  Tengalais  was  disturbed, 

V.         because  the  fact  that  two  or  three  of  the  Tengalais  went  back  and 

e  Qneen.   rei^f^Qi^strated   with   the   Yadagalais  shows   that  their  mind   was 

Bhashyam    disturbed.     The  Sessions  Jud^o  too  finds  that  there  was  a  distnr- 

Aiyangar,  J. 

banco  because  '^  the  assembly  of  persons  lawfully  engaged  in  the 
performance  of  religious  worship  is  the  unit  and  the  assembly  is 
said  to  be  disturbed  when  some  particular  members  of  it  are  dis- 
turbed "  and  *  one  of  the  Tengalais  actually  went  back  and  took 
down  the  names  of  some  members  of  the  Vadagalai  goshti  on  a 
piece  of  paper.'  In  my  opinion,  the  facts  as  thus  found  cannot 
legally  amount  to  voluntarily  causing  disturbance  to  an  assembly 
lawfully  engaged  in  the  performance  of  religious  worship  or 
religious  ceremonies  and  I  presume  that  the  Joint  Magistrate 
and  Sessions  Judge  would  not  have  convicted  the  accused  undo* 
S.  296  but  for  their  having  arrived  at  the  conclusion  with  refer- 
ence to  the  charge  under  S.  153,  that  the  action  of  the  Vada- 
galais  in  forming  themselves  into  a  separate  goshti  reciting  the 
Prabandham  was  illegal,  being  in  contravention  of  the  decree  in 
0.  S.  No.  295  of  1886.  If  their  action  was  not  illegal,  thei'e  is  no 
more  reason,  under  the  circumstances  (see  S.  79  Indian  Penal 
Code),  for  convicting  the  accused  of  the  offence  under  section  296 
than  there  would  be  for  convicting  the  Tengalais  for  disturbing 
the  Vadagalai  goshti,  which,  like  the  Tengalai  goshti,  was  engaged 
in  the  performance  ot  religious  worship.  In  a  recent  case  before 
tliis  Court  (Criminrtl  Revision  Case  No.  151  of  1902)  in 
which  in  connection  with  a  procession  relating  to  the  trig  temple,  a 
Vadagalai  Brahmin  was  convicted  under  S.  296,  but  the  conviction 
was  quashed  in  revision  by  a  Bench  of  this  Court  of  which  I  was 
one  of  the  members,  on  the  ground  that  the  facts  as  found  by  the 
Magistrate  did  not  amount  to  a  disturbance  within  the  meaning  of 
S.  296;  it  was  observed  that  '  in  the  decision  of  such  sectarian 
disputes  and  cases,  public  streets  or  highways  cannot  in  law  be 
regarded  as  temples  or  places  of  worship  belonging,  or  dedicated 
for  the  time  being  to  the  votaries  or  the  communities  concerned^ 
simply  because  a  customary  religious  procession  is  passing  over  a 
public  street  or  highway^  and  I  adhere  to  the  opinion  therein 
expressed.  Within  the  meaning  of  S.  296,  Indian  Penal  Code,  no 
assembly  can,  in  my  opinion,  be  lawfully  engaged  in  the  perfor- 
mance of  religious  worship  or  religious  ceremonies  on  a  highway 
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anleas  it  be  eBtablished  or  can  be  reasonably  presumed  that  the  Vii^«gl«*»' 
dedication  of  the  highway  was  subject  to  such  restriction  and  user.  ▼. 

Otherwise  persons  riding  on  horses  or  driving  in  vehicles  at  the  ^'^^* 
time  and  thereby  effectually  disturbing  the  worship  by  interrup-  BliM^y»nj 
ting  or  suspending  the  same  will  be  liable  to  conviction  under 
S.  296,  Indian  Penal  Code.  In  a  country  whore  there  are  so  many 
rival  sects  and  religions  intolerant  of  one  another^  it  will  b« 
impossible  to  presume  a  dedication  of  a  highway  by  members  of 
one  sect  or  religion  for  religious  processions  or  worship  to  be 
conducted  on  such  highway  by  followers  of  other  rival  sects  and 
religions.  If  it  be  asked  what  the  ancient  common  law  of  India 
was  as  to  the  use  of  public  streets  and  highways  by  different  races, 
cc^stes  and  outcastes  and  as  to  their  use  for  religious  and  other 
processions  by  various  sects,  the  answer  would  obviously  be  one 
which  according  to  the  law  as  adminii^tered  by  the  British  Courts 
could  not  be  tolerated  for  a  moment,  t)  sing  the  highway  as  a  place  of 
worship  is  not  the  legitimate  user  of  it  as  a  highway  '  for  the  pur- 
pose of  using  it  in  order  to  pass  and  re-pass  or  for  any  reasonable  or 
usual  mode  of  using  the  highway  as  a  highway'  [Harrison  v.  Duke 
of  Rutland^  ;  Hickman  y.  Maisey^]  and  the  conversion  of  the  high- 
way, though  but  temporarily,  into  a  place  of  sectarian  worship, 
amounts  in  law  to  a  trespass  upon  the  freehold  in  the  soil  of  the 
highway  and  in  cases  in  which  there  is  a  statutory  vesting  of  the 
highway  in  a  local  authority  also  to  a  trespass  upon  the  highway 
itself  Harrison  v.  Duke  of  Rutland^ ;  Hickman  v.  Maisey^  ;  Beg.  v. 
Prati^  ;  Beg.  v.  Graham  andBurns^ ;  Bex.  v.  Carlile'^.  It  does  not 
follow  that  the  use  of  highway  for  a  purpose  which  does  not 
amount  to  an  indictable  o^ence  is  necessarily  lawful.  If  the  user 
is  for  a  purpose  which  amounts  to  a  trespass  (civil)  on  the  freehold 
in  the  soil,  it  is  unlawful  as  was  held  both  in  Harrison  v.  Butland^ 
and  Si^kman  v,  Maisey^,    These  two  recent  English  cases  are  very 

1.  L.  B.  (1893)  1  Q.  B.  142,  at  p.  146. 

2.  L.  E.  (1900)  1  Q.  B.  752,  at  pp.  757—8  :  see  also  Dicey^s  Constitutional  Law 

i4ith  Edition)  at  p.  480. 

3.  (1893)  1  Q.  6.  at  pp.  146, 147  and  151. 

4.  (1900)  1  Q.  B.  at  p.  756. 

6.    4E.  &B.  860;24L.  J.  M.  C.  113. 

6.  4  Times  Law  Bep.  (1888)  212  at  p.  226. 

7.  6  Car.  and  Pay,  686.] 
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Vijiajfaghava-  instructive  on  the  question  of  what  constitutes  a  reasonable  use  of 
cbariar 
V.  a  highway  as  such  and  the  principles  therein  enunciated  will  have 

®Q^®«^'  an  important  bearing  on  the  decision  of  questions  that  often  arise 
Bhashyam  Jn  this  country  as  to  the  user  of  a  highway  by  particular  sects  iot 
religious,  devotional  and  similar  purposes.  No  doubt  in  every 
country  and  particularly  in  this  country  highways  are  by  sufferance 
used  for  purposes  which  are  decidedly  in  excess  of  their  legitimate 
and  reasonable  use  as  a  highway— especially  when  such  use  has  been 
customary —  and  the  same  is  tolerated  and  no  notice  is  taken  of 
the  trespass  thus  committed  on  the  highway  and  the  freehold  in  the 
soil,  so  long  at  any  rate  as  such  use  of  the  highway  does  not  cause 
any  special  or  serious  inconvenience  or  obstruction.  In  Ex  parte 
Lewia^,  WillSy  J.,  in  holding  that '  a  claim  on  the  part  of  persons  bo 
minded  to  assemble  in  any  numbers  and  for  so  long  a  time  as  they 
pleased  to  remain  assembled  upon  a  highway  (Trafalgar  Sq.)  to  the 
detriment  of  others  having  equal  rights,  is  in  its  nature  irrecon- 
cilable with  the  right  of  free  passage'  and  that  there  is  'no 
authority  whatever  in  favour  of  it'  observed  as  follows : — '^  Things 
done  every  day  in  every  part  of  the  kingdom  without  let  or  hind- 
rance, which  there  is  not  and  cannot  be  a  legal  right  to  do  and  not 
infrequently  are  submitted  to  with  a  good  grace  because  they  are 
in  their  nature  incapable,  by  whatever  amount  of  user,  of  growing 
into  a  right.^'  These  remarks  of  PVilh,  J.,  apply  with  peculiar 
force  in  this  country  to  a  large  and  increasing  class  of  religious, 
sectarian  and  other  similar  processions,  to  preaching  on  high- 
ways and  to  the  common  use  of  public  streets  and  highways  by 
occupants  of  houses  abutting  on  the  same,  for  various  purposes 
connected  with  the  weaving  and  other  industries  and  for  drying 
paddy  and  other  grains  and  for  similar  purposes.  But  doing  a 
thing  by  sufferance  is  one  thing  and  claiming  it  as  lawful  and 
invoking  the  aid  of  the  executive  authority  to  do  it,  as  of  right,  is 
quite  another  thing. 

On  the  grounds,  therefore,  that  there  was  neither  in  law,  nor 
in  fact,  any  disturbance  of  the  Tengalai  goshti,  that  if  the  Tengalai 
goshti  can  be  lawfully  regarded  as  engaged  in  the  performance  of 
religious  worship  or  religious  ceremonies,  on  the  highway,  on  the 
occasion  in  question,  the  Vadagalai  goshti  was  equally  lawfully 
engaged  in   the   performance   of   reUgious   worship   on    the   same 


1.    21Q.B.  D.  191. 
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occaaion^  bnt  that  in  my  opinion  neither  assembly  can  be  regarded  Vijiaraghava- 
as  lawfully  engaged  in  the  performance  of  religious  worship  on  a         t. 
highway  which  it  is  not  alleged  or  shown  was  dedicated  as  a  high-       ^^°^"^' 
■way  subject  to  such  restriction  and  user,  I  think  the    conviction    Bh«8^y»™ 
under  S.  296^  Indian  Penal  Code>  should  also  be  quashed. 

So  far  as  the  conviction  of  the  11th  accused  as  an  abettor  is 
concerned,  it  is,  in  my  opinion,  clearly  wrong.  The  case  against 
him  is  simply  that  as  the  Sudra  trustee  of  the  temple  ''  he  was  a 
man  in  authority"  and  was  conducting  the  procession  and  that  he 
made  no  attempt  to  stop  the  formation  of  the  separate  goshti,  but 
rather  encouraged  it.  The  SessioQs  Judge  in  appeal  says  nothing 
specially  about  the  11th  accused.  In  my  opinion  the  conviction  of 
the  11th  accused  as  an  abettor  is  in  any  event  entirely  unwarrant- 
ed and  ought  to  be  set  aside. 

In  consequence  of  the  difference  of  opinion  between  the 
Honourable  the  Chief  Justice  and  the  Honourable  Mr.  Justice 
Bhashyam  Iyengar,  the  case  was  referred  to  a  Full  Bench  consisting 
of  Subramania  Aiyar,  Davies,  and  Benson,  JJ. 

T.  V,  Beshagiri  Aiyar  for  petitioners. 

The  Advocate-Oeneral  {J ,  B,  Wallis).  The  Public  Prosecutor 
(U.  B.  Powell)  for  the  Crown. 

JUDGMENTS  ; — Subrahmania  Aiyar,  J. — It  is  necessary  first 
to  consider  the  charges  against  the  3rd  and  7th  accused,  whom 
the  11th  accused  has  been  charged  with  abetting. 

Taking  up  the  charge  under  S.  153  of  the  Indian  Penal  Code, 
the  question  on  which  practically  the  case  turns  is  whether  the 
recitation  by  the  two  accused  during  the  procession  in  question  of 
Prabandhams  or  Tamil  hymns  was  illegal,  not  on  the  ground  that 
it  was  against  any  usage  of  the  institution,  but  with  reference  to 
the  decision  in  0.  B.  No.  295  of  1886  in  the  District  Munsif's 
Court  of  Conjeevaram.  That  decision  only  declared  that  the 
Tengalais  were  entitled  to  the  Ofiice  of  Adhyapakam,  and  in  that 
capacity,  as  usual  to  recite  the  Prabandham  on  all  the  prescribed 
occasions  of  worship,  without  let  or  hindrance  by  the  Vadagalais, 
It  did  not  in  the  least  afEect  the  rights  of  the  Vadagalais  as  ordinary 
worshippers.  Having  regard  to  the  fact  that  that  suit  was  entirely 
in  relation  to  an  office,  it  must,  even  if  the  decision  had  been 
silent  ad  to  the  rights  of  the  Vadagalais  as  ordinary  worshippers^ 
not  office-holders,  be  taken  that  such  rights  were  left  untouched  ; 
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Tgw»^ph>T»-  bat  the  decision  is  not  silent  on  the  matter.    It  in  express  temiB 
ohanar.  * 

y.  refers  to  ftnd  preserves  the  rights  of  the   Vadagalais,  as  ordinaiy 

evft^en.  ^Qi.g]ijpp^j.g^  ^^  recite  the  Prabandhams  even  in  the  company  of  and 

^'^^^^^  jcintly  with  the  office-holders,  whose  duty  it  is  to  recite  {hem  on 
such  occasions*  The  att^npt  on  behalf  of  the  prosecution  to  con- 
•true  this  reference  in  the  decision  to  the  right  of  the  Vadagalais 
to  so  join  in  the  recitation^  as  a  declaration  that  the  Vadagalais 
are  disentitled  from  reciting  except  in  conjunction  with  the 
office-holders  is  on  the  face  of  it  untenabla  The  Tenga- 
lais  as  Adhyapakars  are  subject  to  a  duty  to  recite  Prabandhams 
the  performance  of  such  duty  entitling  them  to  the  emoluments 
of  the  office.  They  cannot,  in  consequence  of  their  being  Adhya- 
pakars, claim  an  exclusive  right  to  recite  them  and  as  the  recit- 
ation of  Prabandhams  is  a  recognised  form  of  worship  both  with 
the  Vadagalais  and  the  Tengalais,  every  Vadagalai  must  prima 
facie  be  held  entitled  to  recite  them  by  way  of  worship  otherwise 
than  in  conjunction  with  the  office-holders.  No  doubt,  if  the 
Vadagalais  join  the  office-holders  at  the  recitation  on  occasions  of 
worship,  it  stands  to  reason  that  they  should  do  so  without  in  any 
manner  interfering  with  the  due  recitation  by  the  office-holders. 
In  such  circumstances  the  office-holders  would  be  entitled  to  insist 
that  the  Vadagalais  should  recite  only  those  hymns  which  they 
themselves  were  reciting,  as  otherwise  they  would  be  interfered 
with  in  the  due  discharge  of  their  duties.  But  there  is  nothing  to 
prevent  a  Vadagalai  by  himself  or  Vadagalais  in  a  body  reciting 
the  Prabandhams  separately  from  the  office-holders  and  in  doing 
so  reciting  verses  different  from  those  which  the  Adhyapakars 
may  be  reciting,  provided  that  that  is  done  without  interference 
with  the  Adhyapakars. 

Such  being  the  rights  of  the  Vadagalais,  did  the  accused  on 
the  occasion  in  question  interfere  with  the  office-holders  by  the 
recitation  complained  of  ?  Clearly  not.  Admittedly,  the  parties 
were  at  that  time  at  a  distance  of  150  feet  from  each  other.  Bet- 
ween them  stood  the  body  of  tom-tom  beaters  doing  their  part  of 
the  work  and  those  who  carried  the  idol,  as  well  as  the  motley 
crowd  which  assembles  at  these  festivals.  Having  regard  to  the 
bustle  and  confusion  inevitable  on  such  occasions,  it  is  impossible 
for  the  office-holders  to  have  heard  anything  of  the  recdtation  'by 
the  accused.    This  is  ahnost  conclnsively  proved  by  the  fmct  tkst 
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ibe  office-holders  bad  to  send  out  persons  to  ascertain  whether  anj  Vi}Ma»«li4V4- 
recitation  by  the  Yadagalais  was  taking  place.  It  mast  confieqnentlj  y. 

be  held  that  the  accused  did  not  interfere  with  the  office-holders,         ^^°*^' 
by  rectting  Prahandhains  as  they  did,  and   that  they  were  not  8nte«inB^iA 
tlierefore  guilty  of  any  illegal  act  so  as  to  bring  them  within  the 
puryiew  of  section  158. 

The  charge  under  section  296  of  the  Indian  Penal  Code  may 
now  be  examined.  Presumably  the  object  of  the  section  is  to 
secure  freedom  from  molestation  when  people  meet  for  the  perform- 
ance of  acts  which  ordinarily  take  place  in  some  quiet  spot  vested 
for  the  time  in  the  assembly  exclusively,  and  one  cannot  but  feel 
serious  doubts  as  to  whether  that  section  Aras  intended  to  secure  to 
persons  who  choose  to  engage  in  worship  in  an  unquiet  place  open 
to  all  the  public  as  a  thoroughfare  the  immunity  from  disturbance 
due  to  those  who  meet  to  worship  in  a  church,  a  mosque,  or  temple 
or  other  place  appropriate  for  such  a  purpose. 

Turning  to  the  language  of  tho  provision,  it  is  clear  that  the 
persons  assembled  are  given  a  right  in  their  collective  capacity. 
What  is  thereby  constituted  as  ofiEence  has  no  necessary  reference 
to  the  individuals  forming  the  assembly  and  a  disturbance  punish- 
able under  the  section  may  result  from  acts  which  involve  no 
violation  of  their  personal  rights.  The  precise  point  for  determina- 
tion is  whether  the  Tengalais  on  the  occasion  in  question  were  an 
assembly  lawfully  engaged  in  religious  worship  within  the  meaning 
of  the  section,  and  having  regard  to  the  fact  that  they  were  then 
on  a  highway,  an  affirmative  answer  to  the  question  would  assume 
that  a  procession  on  a  highway  has  a  specific  legal  character  and 
that  the  members  of  the  procession  have  a  right  to  use  a  highway 
as  n  place  of  religious  worship. 

Are  these  assumptions  well  founded  ?  In  the  discussion  of 
these  questions  it  is  scarcely  necessary  to  point  out  that  we  should 
not  proceed  on  the  supposition  that  processions  are  social  pheno- 
mena peculiar  to  this  country  and  consequently  that  the  rule  to  be 
laid  down  in  cases  like  the  present  must  necessarily  be  difFerent 
from  what  prevails  in  other  countries,  inasmuch  as  such  a  supposi- 
tion would  be  incorrect.  In  the  words  of  the  judgment  in  In  the 
matter  of  Frazer^  "  It  has  been  customary  from  time  immemorial  in 

1.    68  Mich.  806  ;  6  Amer.  Ref.  811. 
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Vijuumghava-  all  free  countries  and  in  most  civilized  countries  for  people  who 

y.  are  assembled  for  common  purposes  to  parade  together  by  day  or 

TheQueen.   reasonable  hours  at  night  with  banners  and  other  paraphernalia 

SabrahmMiia  ^nd  with  music  of  various  kinds.  These  processions  for  political 
religious  and  social  demonstrations  are  resorted  to  for  the  express 
purpose  of  keeping  up  unity  of  feeling  and  enthusiasm  and 
frequently  to  produce  some  effect  on  the  public  mind  by  the 
spectacle  of  union  and  numbers.  They  are  a  natural  product  and 
exponent  of  conunon  aims  and  are  valuable  factors  in  furthering 
thenu'^J^ 

With  these  prefatory  remarks  let  us  proceed  to  examine  what 
are  the  fundamental  legal  principles  underlying  the  use  of  a  high- 
way by  processions.  Such  principles,  it  is  obvious,  must  be 
essentially  the  same  as  those  on  which  the  analogous  so-called  right 
of  the  public  to  use  public  places  for  holding  meetings  must  rest, 
and  which  have  been  most  carefully  examined  by  Professor  Dicey. 
His  observations  apply  with  equal  force  here.  The  learned  author 
thus  points  out  the  fallacies  of  the  ordinary  conceptions  on  the 
subject: — '*The  notion  that  there  is  such  a  thing  as  right  of 
meeting  in  public  places  arises  from  more  than  one  confusion  or 
erroneous  assumption.  The  right  of  public  meeting — ^the  right  of 
all  men  to  come  together  in  a  place  where  they  may  lawfully  be  for 
any  lawful  purpose  "**"  *  is  confounded  with  the  totally  differoit 
alleged  right  of  every  man  to  use  for  the  purpose  of  holding  a 
meeting  any  place  which  in  any  sense  is  open  to  the  public.  The 
two  rights,  did  they  both  exist,  are  essentially  different  and  in 
many  countries  are  regulated  by  totally  different  rules.  It  is 
assumed  again  that  squares,  streets  or  roads  which  every  man  may 
lawfully  use  are  necessarily  available  for  the  holding  of  a  meeting. 
The  assumption  is  false.  A  crowd  blocking  up  a  highway  will 
probably  be  a  nuisance  in  the  legal,  no  less  than  in  the  popular, 
sense  of  the  term,  for  they  both  interfere  with  the  ordinary  citizen's 
right  to  use  the  locality  in  the  way  permitted  to  him  by  law.''^  The 
learned  author's  exposition  of  the  true  legal  aspect  of  meeting  in  those 
places  is  as  follows ; — '*  The  right  of  assembling  is  nothing  more 
than  a  result  of  the  view  taken   by  the   Courts   as  to  individual 

1.  6  Amer.  Bep.  at  316. 

2.  Dioey's  Law  of  the  constitatioii  4th  Edn.  480, 
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liberty  of  person  and  individual  liberty  of   speech.     There  is  no  ^'^j.'^'^^^*' 
special  law  allowing  A,  B,  and   C  to  meet  together  either  in   the  v. 

open  air  or  elsewhere  for  a  laivful  purpose,  but  the  right  of  A  to  go        

where  he  pleases  so  that  he  does  not  commit  a  trespass  and  to  say  ^^^^^Y** 

what  he  likes  to  J?  so  that  his  talk  is  not  libellous  or  seditious,  the 

right  of  B  to  do  the  like,  and  the  existence  of  the  same  rights  of 

C,  D,  Ey  and   F  and  so  on  ad  infinitum  leads  to  the  consequence 

that  A,  B,  C,  D  and  a  thousand  or  ten  thousand  other  persons  may 

fas  a  general  rule)  meet  together  in  a  place  where  otherwise  they 

each  have  a  right  to  be  for  a  lawful  purpose  in  a  lawful  manner.''-'^ 

Interference  with  a  lawful  meeting  will  therefore  not  be,  to  use  the 

words  of  the  same  writer,  ^^  an   invasion  of    a  public  right,  but  an 

attack  on  the  individual  rights  of  A  and  B,  and  must  generally 

resolve  itself  into  a  number  of  assaults  on  definite  persons,  members 

of   the  meeting.     A   wrong-doer   who  disperses  a    crowd  is   not 

indicted  or  sued  for   breaking  up  a   meeting,  but  is  liable  (if  at 

all)  to   a  prosecution  or  an   action   for  assaulting    A,   a  definite 

member  of  the  crowd/' 

Another  learned  writer.  Justice  Collett,  in  his  comments  on 
the  Indian  Penal  Code,  takes  the  same  view  and  in  addition  puts 
processions  on  a  highway  on  precisely  the  same  footing  as  public 
meetings.  His  observations  are  as  follows  : — *'  It  may  be  conve- 
nient here  just  to  notice  the  popular  error  that  there  is  some 
such  a  right  as  to  hold  a  meeting  in  a  public  place  or  to  move  in 
procession  along  public  streets.  There  can^  in  truth,  be  no  such 
right  other  than  or  apart  from  that  of  each  individual  to  pass  and 
re-pass  in  a  public  place  and  therefore  no  right  of  public  meeting 
or  procession  (however  lawful  the  purpose)  in  any  sense  paramount 
to  general  convenience  *  *.  Apart  from  all  express  law  there  can 
ex  natura  rei  be  no  such  right  as  to  hold  meetings  or  to  move  in 
procession  in  public  places''^ 

Before  passing  to  another  authority  bearing  on  the  present 
question,  it  is  perhaps  well  to  point  out  that  the  alleged  right  of 
procession  must  not  be  confounded  with  a  reasonable  interruption 
limited  as  to  time  such  as  that  caused  by  fairs  and  markets,  subject 
to  which  interruption  a  dedication  of  a  highway  may  lawfully  be 
made.     The  alleged  right  of  procession   suggests  a    right  on  the 

1.     Dicey's  Law  of  the  constitution  p.  268. 
S.    CoUett  on  the  Indian  Penal  Code  285,  286* 
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Vijiwragbava-  part  of  as  many  of  His  Majesty's  subjocts  as  may   be  so  disposed, 

V.  to  occupy  a  highway  whenever  and  so  often  as  they  may  wish  for 

TheQneen.  ^  procession,  op  possibly  for  more  than  one  procession   to    be  con* 

Snbfmhmania  ducted  by  persons  of  conflicting  views  and  sympathies,  beliefs  and 
opinions.  That  such  a  right  cannot  be  rested  on  dedication  as  at 
present  known  to  the  law  follows  from  what  was  said  by  Will  and 
Oranthamj  JJ.  in  Ex  parte  Letois^  vnth.  reference  to  the  alleged 
right  of  meeting.  The  learned  efudges  say  :  '^  We  were  ii^ 
formed  by  Mr.  Lewis  that  there  was  no  statute  conferring  or  recog- 
nising such  rights.  He  alleged  that  they  rested  upon  dedication.  It 
is^  however,  a  species  of  dedication  at  present  unknown  to  the  law 
and  of  which  there  is  no  trace  in  our  law  books.  The  only  dedi- 
cation in  the  legal  sense  that  we  are  awaru  of  is  that  of  a  public 
right  of  passage  of  which  the  legal  description  is  a  right  for  all 
Her  Majesty's  subjects  at  all  seasons  of  the  year  freely  and  at 
their  will  to  pass  and  re-pa^s  without  let  or  hindrance. *' 

Upon  the  authorities  I  have  thus  referred  to,  ifc  is  perfectly 
clear  that,  in  the  eye  of  the  law,  a  procession  as  such  has  not  any 
specific  legal  character  and  that  the  only  rights  claimable  by  those 
constituting  a  procession  on  a  highway  are  what  appertain  to  them 
as  individuals  using  the  highway.  Such  right  is  to  pass  and  re- 
pass, allowing  these  words  the  largest  possible  construction  with 
due  reference  to  all  the  exigencies  of  the  public.  No  doubt,  many 
acts  may  be  done  on  a  highway  by  persons  using  it  which  thougk 
not  strictly  passing  and  re-passing  would  yet  be  in  the  nature  of 
incidents  to  such  passing  and  re-passing.  Though  it  would  not  be 
easy  to  enumerate  them  exhaustively  and  precisely,  yet  there  ceb 
be  no  diffieulty  generally  in  drawing  the  line  between  what  it  so 
incidental  and  what  is  not,  for  nothing  can  be  treated  as  so  iiiei*> 
dental  which  is  inconsistent  with,  in  the  words  of  Collins,  L.  J., 
''the  paramount  idea  that  the  right  of  the  public  is  that  of 
passage'' — Hickman  v.  Maisey^.  But  in  no  view  can  it  be  held 
that  the  doing  of  anything  so  altogether  foreign  to  that  paramount 
idea  as  the  carrying  on  of  religious  worship  on  a  highway  is  a 
proper  incident  to  the  right  of  passage  even  according  to  the  most 
extended  notions  that  can  reasonably  be  entertained  of  that  right. 
Though  ordinarily  it  would,  no  doubt,  be  diflEicult  to  hold  that 
1.    «Q.B.D.191.  2.    (WOe),  1  Q.  B.  757. 
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persons  passing  along  a  highway  ^appropriate  it  for  purposes  of  Vijiaraghava- 

cD&ri8r 
worship  merely  by  doing  such  equivocal  acts  as  singing  hymns  and  v. 

the  like,  yet  this  case  presents  no  diflSculty,  inasmuch  as  here  the       «  Qneen. 

prosecution  case  itself  is  that  what  the  Tengalais  were  doing  on  Subrahmimi* 

the  occasion  in  question  did  constitute  religious  worship  and  it  is 

impossible  to  avoid  the  conclusion  that  such    user   of  the  highway 

was  altogether  wanting  in  lawfulness. 

The  soundness  of  this  view  is  supported  not  only  by  decisions 
in  cases  where  the  question  of  lawfulness  arose  with  reference  to 
the  owner  of  the  freehold,  but  also  by  decisions  in  cases  where 
such  question  arose  with  reference  to  the  liability  of  those  who 
were  bound  to  maintain  a  highway  in  a  proper  state  of  repair  but 
who  had  neglected  to  do  so.  Stinson  v.  City  of  Gardiner^  cited 
in  Sevan  on  Negligence  (p.  431)  i?  a  leading  decision  on  the  point. 
The  law  as  to  the  proper  use  of  a  highway  was  there  laid  down  in 
the  following  terms  : — "  All  persons  have  the  right  to  pass  and 
re-pass  upon  public  roads  so  long  as  they  violate  no  laws  for  the 
common  good  or  for  the  protection  of  individuals.  Within  these 
restrictions  they  are  entitled  to  the  use  of  the  highway  for  the 
purposes  of  travel  whether  the  object  of  that  travel  is  business  or 
pleasure,  whether  they  pass  on  foot,  with  carriages  or  in  the  various 
modes  which  each  individual  may  choose  to  adopt.  Any  part  of 
the  highway  may  be  used  by  the  traveller  and  in  such  direction 
as  may  suit  his  convenience  or  taste  provided  he  therein  conforms 
to  all  laws  and  well-settled  rules  connected  with  such  use. 
Children  are  not  restricted  in  passing  and  re-passing  upon  the 
streets  and  roads  more  than  adults.  And  the  same  rules  are  to  be 
applied  equally  to  all  in  regulating  the  use  of  highways  for  the 
objects  designed.^'  And  notwithtsanding  the  broad  view  thus 
taken  of  the  law  it  was  held  that  *'  when  children  appropriate  a 
part  of  the  road  for  their  sports  and  cease  to  use  it  as  a  way  for 
travel,  the  town  or  city  through  which  the  way  passes  is  not  res- 
ponsible for  injuries  which  may  be  received  by  any  of  the  children 
so  engaged  although  the  injuries  may  take  place  through  a  defect 
in  the  road.'^  And  as  at  the  trial  of  the  case  the  Judge  has 
refused  to  instruct  the  Jury  that  if  the  plaintiff,  a  child,  had  at  the 

1 .    42  Maine  348  ;  S.  0.  66  Ainer.AD6c/281. 
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Vijiwragbava-  time  of  the  accident  been  using  the  highway  as  a  pl^iy-ground,  and 

T.         not  as  a  traveller,  she  could  not  recover,  a  new  trial  was   granted 

The  Queen.   ^^  ^y^^  ground  that  if,  as"  alleged,  she  had  been  using  the  road  aa  a 

Babrahmania  play -ground  and  not  as  a  traveller,  the  use  for  purposes  of  travel 
must  be  regarded  as  entirely  suspended  and  that  she  had  been 
using  the  ground  for  an  object  altogether  different  from  that  con- 
templated by  the  statue  which  imposed  on  the  city  the  liability  to 
maintain  the  road  in  repair.  Precisely  the  same  decision  was  given 
in  Blodgett  v-  City  of  Boston^  And  in  McCarthy  v.  Portland^ 
it  was  held  that  a  person  using  a  highway  wholly  for  the  purpose 
of  horse-racing  could  not  recover  for  injuries  happening  to  him 
because  the  town  did  not  afford  him  and  his  horse  a  safer  and 
more  perfect  track.  ]n  Voslurg  v.  Moal^  slso  cited  in  Beven 
p.  126,  it  was  held  that  where  a  number  of  persons  were  playing  a 
game  of  cricket  on  a  highway  and  the  ball  hit  a  passer-by  not  only 
the  particular  individual  who  sent  the  hall,  but  all  the  persons 
engaged  in  the  play  were  h'able  in  damages  as  joint  tort-feasors, 
inasmuch  as  they  combined  in  using  the  highway  for  a  purpose 
foreign  to  the  appropriate  user  of  the  same. 

Compare  Triw'o  Corporation  y .  Mow^  where  the  mere  fact  of 
the  defendant  marking  off  a  part  of  the  foreshore  for  depositing 
oystei's  dredged  by  him  in  deep  water,  and  claiming  property  in  the 
oysters  deposited  therein  was  held  to  have  r^^ndered  his  user  of  the 
foreshore  in  excess  of  the  right  accorded  to  every  subject  to  use  the 
foreshore  for  the  purpose  of  fishipg. 

To  guard  against  any  misconceptions  arising  with  reference  to 
the  view  adopted  by  me,  I  would  observe  that,  upon  the  principles 
already  expounded,  processions  per  se  are  quite  unobj^tionable 
and  that,  as  rightly  decided  ii^  the  American  Cfkse  of  S.  v,  H^gkef 
'*  a  peaceable  procession  in  the  streets  of  a  town  if  lawful  and  if 
the  streets  are  not   obstructed   more   than  is  ordinarily  the  case 

1 .  8  Allen  241  cited  in  note  at  66  Anier.  Dec.  284. 

2.  See  same  note. 

3.  1  Cush.  463  ;  S.  C.  48  Amer.  Dec.  613. 

4.  (1902)  2  K.  B.  709. 

6.    70  Penn.  86  j  S.  C.  10  Amer.  Rep.  669. 
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Hcder  such  oircnmBtances  is  nofc  an  itidtctabld  offence  on  the  part  YiJiat^aTtt- 

of  the  to^nbers  composing  it*''     The  cases  cannot,  in  my  opinion^  r. 

be  taken  to  lay  down  anything  more.  llie  Qnaen. 

SnbMbmaiitti 
I   may  further  observe  that  even  when   the  members  of  a      Aiyai*, /. 

procession  transgress  the  limit  of  lawful  user  of  a  highway  as  by 
setting  up  an  untenable  right  to  carry  on  worship  there,  they  are 
not  necessarily  guilty  of  a  common  nuisance,  for  to  be  indictable 
there  must  be  much  more  than  a  user  not  lawful.  Though 
authority  may  scarcely  be  necessary  for  such  an  obvious  propo- 
sition I  may  quote  a  few  linos  from  Fairbanks  v.  Kerr^  as  there 
allusion  is  made,  by  way  of  illustration,  to  the  very  user  in 
question  here.  Agnew,  J.,  said  :  "  A  street  may  not  be  used  in 
strictness  of  law  for  public  speaking,  even  prenching  or  public 
worship,  but  it  does  not  follow  that  every  one  who  speaks  or 
preaches  in  the  street  or  who  happens  to  collect  a  crowd  there  by 
other  means  is,  therefore,  guilty  of  the  indictable  offence  of 
nuisance.  His  act  may  become  a  nuisanco  by  his  obstruction  of 
the  public  highway,  but  it  will  not  do  to  say  it  is  a  nuisance  per  »€, 
This  statement,  which  I  adopt  as  perfectly*  correct,  must  be 
sufficient  to  repel  the  idea  that  every  user  of  a  highway,  such  as 
that  in  question  here,  could  be  interfered  with  without  reference 
to  the  question  of  a  real  nuisance  having  been  caused  thereby  (as 
to  some  of  the  considerations  governing  the  determination  of  which 
see  Original  Hartpool  Collieries'  Co,  v.  Gibb,^  and  Attorney-Getieral 
V.  Sheffield  Gan  Gonanmern  Co.').  So  long  as  that  is  not  the  case  the 
authorities  should  and  would  treat  the  matter  in  the  spirit  in  which 
Gozenb'IIardy,  J.,  viewed  the  case  of  the  clergymen  who  set  up  a 
right  to  deliver  sermons  to  the  public  on  the  foreshore.  Though 
upon  the  authority  of  Blundell  v.  Catterall^  where  it  was  held  that, 
according  to  the  common  law  the  public  at  lar^^e  having  the  right 
to  go  on  the  foreshore  for  two  purposes  only,  viz,,  navigation, 
commerce,  etc.,  and  for  fishing,  they  could  not  go  there  for  the 
purpose  of  bathing,  the  right  set  up  by  the  clergymen  was  nega« 
tived,  yet  an  injunction  against  him  was  refused  for  reasons  thus 
humourously  expressed  by  the  learned  Judge  ;  '^  There  are  persons 
who  derive  satisfaction   from   listening   to  the   addresses  and  the 

1.  L.  R.  5  Clu  D.  713  at  721. 

2.  S  Deo.  M.  and'a.  804  at  889. 

3.  5B.and  A.268|  S.  G.  a4R.  B,  803, 
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Vijiaraghara-  defendant  derives  satisfaction  from  delivering  these  addresses.     I 
T.  cannot  conceive  why  they  should  be  deprived   of   their   innocent 

The  Qaeen.   pigg^ure/*     Llandudno  Urban  District  Council  v.  Woodn.^ 
Sabrahmania 
Aiyar,  J.  But  it  is  one  thing  thus  to  take  an  indulgent   view  of   the 

matter,  and  quite  another  to  treat  the  members  of  a  religious  pro- 
cession on  a  highway  as  an  assembly  lawfully  engaged  in  worship 
there  for  the  purpose  of  fixing  criminal  responsibility  on  others 
under  S.  296  of  the  Indian  Penal  Code  on  the  extraordinary  ground 
that  they  were  similarly  engaged  there  and  in  the  teeth  of  the 
rule  that  all  His  Majesty's  subjects  have  in  respect  of  a  highway 
equal  rights. 

My  conclusions  on  this  part  of  the  subject  may  be  put  shortly 
thus.  There  is  no  peculiar  right  known  to  the  law  as  a  right  of 
procession ;  though  the  law  accords  to  members  of  a  procession 
no  recognition  in  their  collective  capacity,  yet  the  fact  that  a 
number  of  persons  use  a  highway  together  for  some  common  pur- 
pose does  not  detract  in  any  way  from  such  use  being  lawful ;  but 
as  the  circumstance  attending  a  procession  may,  in  consequence  of 
their  being  inconsistent  with  the  paramount  idea  of  passage  already 
referral  to,  be  of  such  a  character  as  to  render  the  user  by  the 
proces-iionists  otherwise  than  lawful  and  as  carrying  on  worship  on 
a  highway  is  of  that  character,  it  cannot  be  affirmed  that  the 
Tengalais  on  the  occasion  in  question  constituted  an  assembly 
engaged  in  worship  lawfully  within  the  meaning  of  section  296  of 
the  Indian  Penal  Code. 

The  result  is  that  the  charges  against  the  3rd  and  7th  accused 
under  both  sections  fail  and  with  them  those  against  the  1 1th  as 
abettor. 

Before  concluding  it  seems  but  right  to  observe  that  one 
specially  objectionable  feature  of  this  case  is  that  the  accused  have 
been  convicted  and  punished  for  acting  in  obedience  to,  or,  at  all 
events,  in  the  spirit  of,  the  District  Magistrate's  order  passed  in 
connection  with  a  festival  in  the  principal  temple  of  the  place 
which  was  going  on  at  the  same  time,  whereby  the  Vadagalais 
were  prohibited  from  joining  the  Tengalais  in  the  recitation,  but 
were  allowed  to  recite  separately — an  order  evincing  judgment  and 

1.    (1899)  2  Ok  706. 
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discretion,  inasmuch  as  whilst  it  prevented  collisions  between  these  Vijiaraghava- 

ohariar 
rival  sects,  it  secured  to  them  both  the  opportunity  of  worshipping  v. 

peaceably.  TheQoeen. 

Snbrahmania 

I  would,  therefore,  reverse  their  conviction,  set  aside  the     Aiyar,  J. 
sentences  passed  on  them  and  acquit  them.     The  fines,  if  levied, 
should  be  refunded. 

Davies,  J. — Taking  the  facts  to  be  as  found,  namely,  that  the 
Vadagalais  joined  the  procession  in  a  separate  goshti  or  group  and 
recited  one  portion  of  the  Prabandham  in  Tamil  while  the  Tenga- 
lais  in  front  were  reciting  another  portion  also  in  Tamil,  and  that 
this  action  of  the  Vadagalais  was  an  innovation,  it  seems  to  me 
that  they  committed  neither  of  the  offences  charged  against  them 
nor  any  other  offence. 

To  constitute  an  offence  under  section  153  of  the  Penal  Code 
the  Vadagalais  must  have  been  acting  illegally  and  also  with  the 
intention  of  provoking  a  riot.  On  the  first  point  the  case  for  the 
prosecution  is  that  the  Vadagalais  were  acting  illegally  in  that 
they  were  disobeying  the  injunction  of  a  Civil  Court.  But  on 
reading  the  judgment  and  decree  of  the  Civil  Court  referred  to, 
I  can  find  no  injunction  prohibiting  the  Vadagalais  from  doing 
what  they  did.  On  the  contrary  I  find  that  the  particular  prayer 
of  the  Tengalais  that  the  Vadagalais  should  not  be  allowed  to 
recite  the  Prabandham  either  jointly  with  or  separately  from  the 
Tengalais,  that  is  that,  the  Vadagalais  should  not  be  allowed  to 
recite  the  Prabandham  at  all,  was  expressly  refused.  While  the 
exclusive  right  of  the  Tengalais  to  the  emoluments  attached  to  ihe 
performance  of  the  service  of  recitation  was  declared,  the  right  of 
the  Vadagalais  to  recite  the  Prabandham  "  as  ordinary  worshippers'' 
was  recognized  and  was  reserved  to  them.  No  attempt  was  made 
to  define  their  rights  as  ordinary  worshippers.  It  was  not  laid 
down  that  they  must  worship  singly  or  by^twos  or  by  threes  and 
not  in  a  large  group,  nor  that  they  must  march  together  with  the 
Tengalais  and  not  separately,  nor  that  they  might  not  utter 
Tamil — these  being  matters  of  ritual  which  are  beyond  the  pro- 
Tince  of  a  Civil  Court  to  determine.  Therefore,  it  cannot  be  said 
that  the  Vadagalais  in  the  present  instance  exceeded  their  rights 
as  ordinary  worshippers  and  consequently  they  did  not  act  '^  malig- 


Digitized  by 


Google 


200  THK    MADRAS    LAW   JOURNAL    REPORTS.  [VOL.    XlII. 

Yijiaarftghava-  nautly  or  wantonly  by  doing  anything  which  is  illegal.*'  Of  coutse 
Y.         if  they^  being  five  or  more^  had  attempted  to  enforce  their  rights 
The  ^ttcen.   j^y  means  of  criminal  force  or  show  of  criminal  force,  they  would 
linviea,  J.    have  been  amenable  to  the  criminal  law,  but  they  did  nothing  of 
the  kind  here.     Now  comes  the  second  poiut>  that  is,  whether  they 
were  intending  to  provoke  a  breach  of  the  peace,  and  in  r^ard  to 
this  I  must  also  hold   them  to   be  innocent.     By  separating  them- 
selves from  the  Tengalais  and  going  far  behind  them  with  the  idol 
between,  they  were   only  following  the   directions  of  the  District 
Magistrate  in  respect  to  a  similar  procession  carried  on  at  about  the 
same  time  and  place  for  the  express  purpose  of  preventing  a  breach 
of   the    peace.     So    that    the    conviction    for   the  offence   under 
section  153  of  the  Penal  Code  entirely  fails. 

As  to  the  other  offence  under  section  296  of  the  Penal  Code, 
disturbing  a  religious  assembly,  the  case  for  the  prosecution  is 
that  the  recital  by  the  Vadagalais  disturbed  the  recital  by  the 
Tengalais  by,  it  would  seem,  the  noise  if  made,  but  the  facts  show 
that  this  could  not  have  been  the  case.  In  the  first  place  a  certain 
amount  of  noise  is  of  the  essence  of  these  street  processions  of  a 
deity,  it  is  tiot  alleged  that  whatever  the  noise  was  the  Vadagalais 
that  made  it  drowned  all  other  noises,  and  from  the  evidence 
it  wohld  appear  that  it  did  not  reach  the  e;irs  of  the  Tengalais  who 
Were  well  away  in  advance  so  long  as  they  remained  there.  It  was 
only  by  some  of  the  Teng-ilais  coming  back  to  where  the  Vada- 
galais were  reciting  that  it  was  known  they  were  reciting  and  in 
Tamil.  If  they  had  been  reciting  in  Sanskrit,  however  loudly,  the 
Tengalais  could  have  had  no  objection,  because  the  right  of  the 
Vadagalais  to  form  a  separate  group  reciting  in  Sanskrit  Is 
admitted.  So  that  the  head  and  front  of  the  Vadagalaiis^  otfending 
even  in  the  eyes  of  the  Tengalais  was  really  nothing  mote  than 
their  reciting  in  Tamil  instead  of  in  Sanskrit.  This  comld  not  have 
been  a  ''disturbance^^  •f  the  worship  of  the  Tengalais  within  the 
meaning  of  section  296  of  the  Penal  Code,  unless  it  prevented  the 
Ten^lais  from  performing  their  part  of  the  worship  which  it  never 
did.  The  conviction  under  this  section,  therefore,  in  my  opinion 
also  fails.  I  wish  to  offer  no  opinion  as  to  whether  religious 
processions  in  public  streets  in  India  are  ''lawful"  oi*  not,  as  from 
my  point  of  view  the  decision  of  the  question  ia  uhtiecodsaty  for 
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the  disposal  of  this  case.     I  would  quash  both  the  convictions  and  Vijiaiaghftva* 
^  ^  ^  crmnar 

acquit  the  three  accused-     The   flues  inflicted  on  them,  if  levied,  v. 

most  be  refunded.  !_J1 


I  should  add  that  the  whole  proceedings  in  the  Criminal 
Courts  have  been  taken  upon  the  erroneous  view  that  the  right 
of  the  Tengalais  was  a  sole  right  to  wors.iip  instead  of  a  sole  right 
to  the  emoluments  attaching  to  the  woi*ship. 

Bknson,  J, :— With  regai*d  to  the  charge  under  section  153, 
Indian  Penal  (!)ode>  the  two  questions  for  decia^ion  are,  firstly, 
whether  the  action  of  the  accused  Vadagalais  in  forming  a 
separate  group  (goshtij  behind  the  idol,  and  there  singing  the 
Tamil  hymn  (Prabandham)  was  in  contravention  of  the  injunction 
contained  in  the  decree  olf  the  Civil  Court,  and,  secondly,  whether 
it  was  '^  wanton'^  or  '*  malignant/^  If  th^r  action  was  in  contra- 
vention of  the  decree,  it  was  '^  illegal"  within  the  meaning  of  that 
word  as  defined  in  section  43,  Indian  Penal  Code,  and  having 
regard  to  the  previous  disputes  between  the  two  sects,  there  can  be 
little  doubt  that  it  was  also  *'  wanton"  and  ^'  malignant"  unless 
the  accused  bona  fide  believed  that  they  were  acting  in  accordance 
with  the  orders  of  the  District  Magistrate,  who,  as  Magistrate,  had 
the  power  to  regulate  the  processions  in  s^uch  a  way  as  to  prevent 
%  breach  of  the  public  peace*  If  their  action  was  not  '*  illegal,"  no 
offence  Binder  section  153  could  have  been  committed.  If  it  was 
''  illegal'^,  it  must  also  appear  that  it  was  *'  wanton''  or  '*  malig- 
nant^'  in  order  tp  justify  the  conviction.  On  both  points  I  am  of 
ojanion  that  the  decision  must  be  in  favour  of  the  accused. 
The  decree  established  the  exclusive  right  of  the  Tengalais  as 
office-holders  and  to  the  enjoyment  of  the  emoluments  of  the  office^ 
and  it  restrained  the  Vadagalais  from  interfering  with  the  Tenga- 
Uiis  by  reciting  the  hymns  as  office-holders,  though  it  expressly 
pxeserved  the  right  of  the  Vadagalais  to  recite  the  hymns  as 
''  ordinary  worshi{^erf."  The  exact  order  or  ritual  to  be  fo4k>wed 
bj  '^  ordinary  worshippers"  is  naturally  not  defined  in  the  decree, 
hot  there  is  nothing  in  it  to  prevent  a  Vadagalai,  or  a  group  of 
Vi^dAgolais  from  reciting  the  hymns  as  ordinary  worshippers  in  any 
pari  of  the  procemon,  provided  that  they  do  not  do  it  in  su(^  a 
way  aiL  to  interfere  with  thQ  office^hpldere  discharging  th^  duty 
M  9m1i.    Ip  th&  pr99Wt  cuse  there  was  no  suoh  intfcfermPOi  am^ 


Davies,  J. 
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Vijiaraghava-  therefore,  110  illegality  in  'the  action  of  the  Vadagalais,  and  no 
y.         offence  under  section   153.     Even  if  the  action  of  the  Vadagalais 

The  Qneen.  ^^^  illegal,  it  would,  I  think,  be  difficult  to  say  that  it  was 
Benson,  J  "  wanton"  or  ''malignant'',  since  it  was  in  accordance  with  the 
orders  of  the  District  Magistrate  in  regard  to  the  kindred  proces- 
sions to  the  big  temple  which  had  been  going  on  for  the  previous 
four  days — orders  which  the  District  Magistrate  issued  with  a 
view  to  preventing  thelrival  sects  coming  into  collision  and  which 
were  carried  out  under  his  own  supervision  and  were  successful  in 
achieving  the  object  aimed  at.  No  special  order  was  issued  as 
regards  the  procession,  out  of  which  the  present  prosecution  arose, 
but  the  circumstances  were  so  similar  to  those  connected  with  the 
big  temple  processions  as  to  raise  a  strong  presumption  in  favour 
of  the  bona  fides  of  the  accused,  a  presumption  which  is  not 
rebutted  by  the  evidence  or  by  other  circumstances  connected  with 
the  procession. 

As  regards  the  offence  under  S.  296,  Indian  Penal  Code,  viz. 
'*  voluntarily  causing  disturbance  to  an  assembly  lawfully  engaged 
in  the  performance  of  religious  worship  and  ceremonies ''  I  cannot 
accept  the  contention  that  the  Tengalais  were  not  "  lawfully  *' 
engaged  in  religious  worship  became  they  were  engaged  in  it  on 
a  highway.  No  doubt  a  highway  is  primarily  intended  for  the  use 
of  individuals  passing  and  re-passing  along  it  in  pursuit  of  their 
ordinary  avocations,  but  in  every  country,  and  especially  in  India, 
highways  have  from  time  immemorial  been  used  for  the  passing  and 
re-passing  of  processions  as  well  as  of  individuals  and  and  .there 
is  nothing  illegal  in  a  procession  or  assembly  engaging  in  worship 
while  passing  along  a  highway,  any  more  than  in  an  individual 
doing  so.  No  doubt,  if  a  religious  or  any  other  procession  interferes 
with  the  ordinary  use  of  the  highway  by  persons  not  members  of 
the  procession,  the  procession  may  be  prohibited  or  controlled  by 
the  proper  authorities,  and  I  take  it  that  no  Court  would  convict  a 
person  under  this  section  on  an  allegation  that  he  voluntarily 
disturbed  a  religious  procession  if  he  could  show  that  he  was  only 
using  the  road  in  the  ordinary  way  and  with  due  regard  to  the 
rights  of  others  equally  entitled  to  use  it.  But,  subject  to  such 
control  and  the  rights  of  others  entitled  to  use  the  highway,  there 
is,  in  my  judgment,  nothing  illegal   in  a  procession  engaging  in 
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worship   on  a  highway.     In  a  case   referred   to   in   a  note   to  1  Vijiaraghara- 
Rassell   on  Crimes   p.  787,    sixth    Edition,   it  ^as  held  that  ''  a  ▼. 

peaceable  procession  in  the  street  of  a  town,  if  lawful,   and   if  the   '^^^  0^0^°* 
street  is  not  obstructed  more  than  is  ordinarily  the  case  under  such    Benson,  J. 
circumstances,  is   not   an   indictable   offence   on  the  part   of   the 
members  composing  it.'' 

The  same  view  was  accepted  as  beyond  dispute  by  Turner,  C.  J. 
and  Muthubawmi  Aiyar,  J.  in  the  case  of  Parthasarathi  v.  Chinna' 
kritihna^  where  it  was  stated  that  persons  of  whatever  sect  "  are 
entitled  to  conduct  a  religious  procession  through  the  public  streets 
80  that  they  do  not  interfere  with  the  ordinary  use  of  such  streets 
by  the  public  and  subject  to  such  directions  as  the  Magistrate  may 
lawfully  give  to  prevent  obstruction  of  the  thoroughfare  or  breaches 
of  the  public  peace/'  The  passage  was  referred  to  with  approval 
in  the  recent  case  of  Shadugopachai  i  and  others  v.  Rama  Row 
— Appeal  No.  211  of  1900 — (not  yet  reported)  in  both  of  which 
the  dispute  was  between  the  same  rival  sects  as  in  the  present  case. 

A!g8k\xifmMuthialu  ChettiY,  Ba'pun  Saib^,  Turner  C.  J.  and 
Muthusawmi  Aiyar,  J.,  said  '*  It  is  a  right  recognized  by  law  that 
persons  may,  for  a  lawful  purpose,  whether  civil  or  religious,  use  a 
common  highway  by  parading  it  attended  by  music  so  that  they 
do  not  obstruct  the  use  of  it  by  other  persons/'  Again  in  the 
Salem  Full  Bench  case  Sundaram  v.  The  Queen^,  Turner,  C.  J. 
reaffirmed  in  no  uncertain  terms  the  right  to  go  in  procession  through 
the  public  streets  subject  to  the  control  of  the  Magistrate,  and 
referred  to  previous  decisions  of  this  Court  in  support  of  his  view^ 
and  Innes,  J.,  said  "  I  entirely  concur  with  the  Chief  Justice  in  his 
exposition  of  the  law  relating  to  processions  which  is  in  accordance 
with  the  decisions  of  this  and  of  the  late  Sadr  Court  for  many 
years  past." 

Lord  Esher,  M.  R.,  has  well  expressed  the  necessity  for  caution 
in  restricting  the  use  of  highway  by  a  too  narrow  reference  to  their 
primary  purpose  as  a  means  of  merely  passing  and  re-passing. 
Referring  to  the  judgment  in  Reg.  v.  Pratt^,\ie  says  :  "I  must  obsorvo 

1.  I.  L.  B.,  6  M.  804.  3.    I.  L.  B.,  6  M.  203. 

2.  T.  L.  R.,  2  M.  140  at  141.  4.    4  E.  B.  860, 
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^y^*f^^^-  that  I  think  that  if  the  language  of  Erie,  J,  and  of  Crompton,  J.  in 
V.  Reg.  V.  Prait^,  were  construed  too  largely,  the  effect  might  be  to 

^  n  £jj^j.fgj.Q  ^jijJj  ^]jq  universal  usage  as  regards  highways  in  this 
Benson  J.  country  in  a  way  which  would  be  mischievous,  and  would  derogate 
from  the  reasonable  exercise  of  the  rights  of  the  public.  Construed 
too  strictly,  it  might  imply  that  the  public  could  do  absolutely 
nothing  but  pass  or  re-pass  on  the  highway,  and  that  to  do 
anything  else  whatever  upon  it  would  be  a  trespass.  I  do  not 
think  that  this  is  so.  Highways  are,  no  doubt,  dedicated  prima 
facie  for  the  purpose  of  passage  ;  but  things  are  done  upon  them  bj 
everybody  which  are  recognised  as  being  rightly  done,  and  as 
constituting  a  reasonable  and  usual  mode  of  using  a  highway  as 
such.  If  a  person  on  a  highway  does  not  transgress  such  reason- 
able and  usual  mode  of  using  it,  I  do  not  think  that  he  will  be  a 
trespasser,*'  Harrison  v.  Duke  of  Rutland*. 

This  passage  is  referred  to  with  approval  by  Collins,  L.  J.  in 
Hickman  v.  Maisey^  and  he  adds  :  '*  Now  primarily  the  purpose  for 
which  a  highway  is  dedicated  is  that  of  passage  as  is  shown  by  the 
case  of  Dovaston  v.  Payne^  and,  although  in  modem  times  a  reason- 
able extension  has  been  given  to  the  use  of  the  highway  as  such, 
the  authorities  show  that  the  primary  purpose  of  the  dedication 
must  always  be  kept  in  view.  The  right  of  the  public  to  pass  and 
re-p:i,ss  on  a  highway  is  subject  to  all  those  reasonable  extensions 
which  may  from  time  to  time  be  recognised  as  necessary  to  ite 
exercise  in  accordance  with  the  enlarged  notions  of  people  in  a 
country  becoming  more  populous  and  highly  civilized,  but  they 
must  be  such  as  are  not  inconsistent  with  the  maintenance  of  the 
paramount  idea  that  the  right  of  the  public  is  that  of  passage.*' 

With  these  remarks  I  entirely  agree.  The  practice  of  using 
the  public  highways  for  religious  processions  has  existed  in  India 
for  thousands  of  years.  History,  literature  and  tradition  all  tell  us 
that  religious  processions  to  the  village  shrines  formed  a  feature  of 
the  national  life  from  the  very  earliest  time.  That  alone  is 
8u£Scient  to  raise  a  presumption  that  it  is  lawful  and  to  throw  on 
those  who  allege  it  to  be  unlawful  the  onus  of  showing  that  it  is 
forbidden  by  law,  but  this  it  admittedly  is  not.  The  law  recognizes 
the  use  of  the  highway   by  processions  as  lawful,  and  gives  tlie 

1.  4  E.  A  B.  860.  3.     1  (190O)  Q.  B.  752, 

2.  (1898)  1  Q.  B.  142.  4.    2  H.  Bl.  527. 
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Magisfcrate  and  superior  officers  of  Police  power  to   direct  the  ^'j*^^^^*' 
conduct  of  assemblies  and  processions  through  the  public  streets         v. 
and  to  regulate  the  use  of  music  in  connection  with  them,  and  to  ^ 

prevent  obstructions  on  the  occasion  of  such  assemblies  and  proces-  ®«»«>^  •'• 
Bions  (Madras  Police  Act  XXIV  of  1859,  S.  49.)  The  law  recog- 
nizes religious  processions  as  lawful  just  as  much  as  it  recognizes 
other  processions.  If  it  were  necessary  to  refer  the  origin  of  the 
use  of  highways  for  religious  processions  to  a  dedication  of  the 
highway  to  such  use,  I  should  find  no  difficulty  in  presuming  such 
a  dedication,  for  it  is  unreasonable  to  suppose  that  the  dedicator 
would  make  a  reservation  against  religious  processions  which  would 
be  wholly  opposed  to  the  sentiment  of  the  community,  and  of  which 
we  can  find  no  trace  in  the  history  or  customary  law  of  the  country. 
It  is  more  reasonable  to  suppose  that  he  would  dedicate  the 
highway  to  the  purposes  for  which,  in  accordance  with  the  custom 
of  the  country,  it  would  be  required  by  the  people.  The  penal  law 
of  India  extends  a  special  protection  against  voluntary  disturbance 
to  all  assemblies  lawfully  engaged  in  religious  worships.  A  proces- 
sion is  but  an  assembly  in  motion  and  if  it  is  a  religious  procession 
it  is,  in  my  judgment,  entitled  to  the  specical  protection  given  by 
the  Penal  Code  to  assemblies  lawfully  engaged  in  religious  worship. 

It  may  or  may  not  be  desirable  to  declare  that  reUgious  proces- 
sions on  highway  are  unlawful,  and  that  the  processionists  are 
trespassers,  but  this  must  be  done,  if  at  all,  by  the  Legislature 
not  by  the  Courts. 

I  think,  then,  that  it  cannot  be  said  that  the  Tengalais  were 
not  lawfully  engaged  in  religious  worship  within  the  meaning  of 
section  296,  but  I  am  of  opinion  that  the  other  element  required  to 
constitute  the  offence,  viz.,  *'  disturbance"  has  not  been  made  out. 
No  doubt  the  courts  below  have  both  held  that  there  was  *'  distur- 
bance,'' but  it  is  clear  that  this  finding  was  based  on  the  supposed* 
ill^ality  of  the  Vadagalais'  action.  That  action,  however,  as  we 
have  seen,  was  not,  in  fact,  illegal,  and  that  being  so,  it  was  not,  in 
my  judgment,  of  such  a  character  as  to  cause  any  disturbance 
within  the  meaning  of  the  section. 

For  these  reasons  I  concur  with  my  learned  brothers  in  holding 
that  the  conviction  must  be  reversed,  and  the  fines,  if  levied^ 
refunded* 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — ^Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Rajaram  Devai         ..  Appellant*  (l*^  Fejendant). 


Lakshmi  Sankara 


Respondent  {Plaintiff). 


Tru8t4!e  and  cestui  que  tntst — Wrongful   withholding — Rertiission — Duty    to    invent— 
Trustee^s  right  to  insist  on  release — Costs. 

A  trustee  improperly  retaining  poBsession  of  trust  property  after  demand  by 
cestui  que  trust  entitled  to  possession  is  a  mere  wrongdoer  and  will  not  be  justified 
in  granting  remissions  of  rent  to  tenants. 

Where  trust  property  consists  of  money  and  cannot  be  applied  immediately  or 
at  an  early  date  for  the  purposes  of  the  trust,  the  trustee  is  bound  to  invest  the  money 
for  the  benefit  of  the  cestui  qyie  trust. 

Where  a  trustee  standing  in  loco  parentis  to  the  cestui  que  trust  was  defraying 
the  latter*s  expenses  and  expected  that  certain  comporatiTely  small  amounts  in  his 
hands  would  be  required  in  a  few  months  for  such  expenses  and  the  sums  were  in 
fact  so  expended  : — 

Held  that  though  the  trustee  might  have  invested  with  propriety  the  sums  in  the 
Savings  Bank  he  was  not  guilty  of  a  breach  of  trust  in  not  so  investing. 

A  trustee  has  no  right  to  insist  on  the  cestui  que  trust  giving  him  a  release  as  a 
condition  precedent  to  his  delivering  trust  property  and  will  therefore  be  mulcted 
in  cobts  even  though  he  6ona  ./J rfp  believed  that  ho  had  such  right. 

Appeal   from    the  decree   of  the  Subordinate  Judge's  Court 
of  Tanjore  in  0.  S.  No.  8  of  1899. 

P.  8.  Sivaswami  Aiyar  for  appellant. 

K.  Narayana  Bow  and  (?.  Devasagayam  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :— The  appellant  contends  that  the  Subordinate 
Judge  ought  not  to  have  charged  him  with  the  value  of  the  rcmis- 
*8ions  made  by  him  in  1891,  1892,  1893  and  1898.  As  regards 
the  50  kalams  remitted  in  1898  we  are  not  prepared  to  say  that 
the  Subordinate  Judge's  view  is  incorrect.  The  appellant  was  then 
a  wrongdoer  in  that  he  was  improperly  retaining  possession  of 
the  plaintiff's  property  after  he  had  attained  majority,  and  no 
suiEcient  reason  is  adduced  to  justify  the  grant  of  so  large  a  remis- 
sion, if  it  was,  in  fact,  gmnted.    As  regards  the  three  earlier  remis- 
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aions  they  were  much  smaller  in  amount  and  they  were  granted 
long  before  relations  between  the  parties  were  strained.  They  are 
proved  by  the  appellant's  sworn  evidence  to  have  been,  in  fact, 
made,  and  to  have  been  made  on  good  grounds,  and  he  is  support- 
ed by  his  contemporaneously  written  accounts,  which  we  see  no 
reason  to  discredit.  The  appellant  must  be  allowed  the  value  of 
these  remissions,  viz.,  Rs.  91-9-0. 

The  appellant  further  contends  that  the  Subordinate  Judge 
was  wrong  in  charging  him  with  Rs.  29-9-6  and  Rs.  14-7-0  on 
account  of  interest  on  sums  which  the  appellant  ought  to  have 
invested  for  plaintiff's  benefit  but  did  not. 

The  amount  of  these  suras  and  the  circumstances  under  which 
and  the  periods  for  which  they  were  not  invested  are  stated  by  the 
Subordinate  Judge  in  paragraphs  2(5  and  27  of  his  judgment. 
There  is  no  proof  that  the  appellant  made  any  profit  out  of  these 
sums  or  used  them  for  his  own  purposes.  Had  he  done  so  he  would 
be  clearly  liable  to  the  plaintiff. 

It  is,  no  doubt,  also  true  that  where  the  trust  property  consists 
of  rao^ey  and  cannot  be  applied  immediately  or  at  an  early  date  to 
the  purposes  of  the  trust,  the  trustee  is  bound  to  invest  the  money 
for  the  benefit  of  the  cestui  que  truxt.  If  the  trustee  in  the  present 
case  had  invested  the  sums  m  hishand.s  in  the  savings  bank,  he 
would,  no  doubt,  have  acted  with  propriety  ;  but  considering  that 
the  trustee  was  in  loco  parentis  towards  the  plaintiff  under  the  will 
of  the  testator  and  was  defraying  all  the  plaintiff's  expenses,  and 
considenng  that  the  trustee  also  foresaw  that  the  sums  in  his 
hands  would,  within  a  few  months,  be  required  for  the  expenses  of 
the  plaintiff,  as  they,  in  fact,  were,  we  do  not  think  that  he  can  be 
held  to  have  committed  a  breach  of  trust  in  having  failed  to  invest 
these  comparatively  small  sums.  We  must  therefore  disallow  these 
two  items  of  interest  to  the  plaintiff. 

As  regards  the  other  items  objected  to  by  the  appellant,  we 
concur  with  the  Subordinate  Judge. 

It  was  strongly  contended  before  us  that]  the  Subordinate 
Judge  should  not  have  allowed  the  plaintiff  proportionate  costs. 
It  was  contended  that  the  appellant  acted  within  his  rights  in 
withholding  from  plaintiff  after  he  attained  majority  the  balance 
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of  cash  admittedly  in  appellant's  hands  on  his  account^  and  also 
the  landed  and  house  property  which  belonged  to  plaintiff^  because 
the  plaintiff  refused  to  give  him  a  full  discharge  as  regards  his 
trusteeship ;  and  it  was  also  contended  that  even  if  appellant  was 
not  within  his  strict  legal  rigbt  in  so  doings  he  bond  fide  believed 
himself  to  be  so^  and  therefore  ought  not  to  have  been  mulcted  in 
costs  even  to  the  extent  decreed  by  the  Subordinate  Judge. 

We  are  not  referred  to  any  authority  to  show,  nor  are  we 
prepared  to  accede  to  the  contention,  that  a  trustee  is  justified  in 
insisting  on  the  cestui  que  trust  giving  him  a  release  as  a  condition 
precedent  to  his  delivering  the  trust  property  to  him,  and  a  bond 
fide  belief  on  the  appellant's  part  that  such  was  his  right  is,  in  our 
opinion,  immaterial  as  affecting  the  question  of  costs  in  a  suit  which 
was  necessitated  by  his  unlawful  refusal.  The  obtaining  a  release 
is  solely  for  the  personal  benefit  of  the  trustee,  and  is  not,  in  any 
sense,  an  act  done  in  the  execution  of  the  trust.  The  cases  cited 
before  us  by  the  appellant's  pleader  are,  therefore,  inapplicable  to 
the  present  suit. 

The  proper  course  for  the  appellant  was  to  have  delivered 
over  to  the  plaintiff  the  property  to  which  the  plaintiff  was  admit- 
tedly entitled ;  and,  if  nothing  more  was  due  to  plaintiff,  then  to 
have  required  him  to  give  an  acknowledgment  in  writing  to  that 
effect,  enforcing  the  right,  if  necessary,  by  legal  proceedings. 

The  bist  contention  of  the  appellant  to  which  we  need  refer 
is  as  regards  house  rent.  We  have  already  stated  that  the  appel- 
lant improperly  retained  possession  of  the  plaintiff's  house  after 
he  had  attained  majority.  No  doubt  during  the  course  of  the  suit 
the  appellant  presented  a  petition  stating  that  he  w.  s  ready  to  deli- 
ver the  house  to  plaintiff,  and  the  latter  presented  a  petition  stating 
that  he  was  ready  to  take  delivery,  but  beyond  that  the  appellant 
took  no  steps  whatever  to  deliver  the  house  to  the  plaintiff. 

We  jnust,  therefore,  hold  that  the  Subordinate  Judge  was  right 
in  decreeing  rent  to  plaintiff  up  to  the  date  of  delivery  of  the  house 
to  him. 

The  dtcree  of  the  Subordinate  Judge  will  be  modified  to  the 
extent  indicated  above  and  confirmed  in  other  respects. 

Each  pfurty  will  have  proportionate  oosts  in  this  appeal. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present  r—Mr.  Justice  Hensoii  and  Mr.  Justice  Bhashyam  Aiyangar. 
Venkata    Narasimha      Appa 

Row  Bahadur  Zemindar.     Appellant*  in  S.  A.  80  of  1901. 
Vema  Reddy   Abbuta   Row 

Naikudu        ...  ...     Appellant*  in  B.  A.  81  of  1901. 

17. 

Sobhanadri  Appa  Row  Baha- 
dur Garu  being  minor 
by  manager  Munshi  Syed 
Bandaji  Sahib  ...     Respondentia  both. 

Landlord  and  Tenent—  Zeinindar — Lands  given  for  private  service — Discontinuance  of       Venkata 

service— Retumpiion  of  some  lands — Notice  for  the  renmining  lands  sufficient.  Narasmiha 

A.ppa  aow< 
Where  lands  are  given   by  a   Zemindar  to  certain  Nayaks  as  remnneration  for         %y. 

certain  private  services  to  be  rendered  to  him  by  thera,it  is  comiietent  to  the  Zemindar   Sobhanadn 

to  give  notice  that  the  ser  ices  are  dispensed  with  and  resume  the  lands.  ^P*  Kow. 

Where  after  the  sor^-ices  were  discontinued,  the  Zemindar  took  possession  of 

tome  of  the  lands  and  the  Nayaks  acquiesced  in  the  same,  it  is  sufficient  if  the  Zemindar 

gives  notice  to  the  Nayaks  of  the  remaining  lands. 

Second  Appeals  from  the  decrees  of  the  District  Court  of 
Kistna  in  Appeal  Suits  Nos.  695  and  709  of  1899,  presented  against 
the  decrees  of  the  Court  of  the  Subordinate  Judge  of  Kistna  at 
Masulipatam  in  0.  S.  Nos.  2  and  1  of  1891  respectively. 

P.  K.  Nambiar  and  T.  Ravm  Bow  for  appellant. 

C  Bamachundra  Bow  Sahib  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  :— The  finding  of  the  District  Judge  that  the 
lands  were  given  to  the  Nayaks  as  remuneration  for  services  of  a 
private  nature  to  be  rendered  to  the  Zemindar  has  not  been 
attacked  on  any  legal  ground;  and  we  are  bound  by  it.  That  being 
so,  it  was  competent  to  the  Zemindar  to  give  notice  and  resume  the 
lands.  It  is  found  that  since  1882  the  services  have  been  dis- 
continued, and  that  shortly  after  1882  the  Zemindar  took  posses- 
sion of  the  15  kattis  of  land  which  had  been  in  possession  of  the 
peons.  In  1886  the  Zemindar  gave  formal  notice  to  the  Nayaks 
that  he  would  at  the  end  of  the  fasli  resume  possession  of.  the  3 
kattis  of  land  which  were  in  their  possession.  It  is  contended  for 
the  appellants  that  as  there  was  no  similar  notice  in  regard  to  the 
15  kattis,  the  resumption  thereof  was  unlawful.  But  as  the  ser- 
vices had  been  discontinued  and  possession   of  the  15  kattis  had 

•  8.  A.  No8.  80  and  81  of  1901.  18th  8eptemlMr  1902. 
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Veukata  been  resumed  by  the  Zemindar  since  1882  to  the  knowledgfe  of  the 
Appa  Row.  Nayaks,  we  must  hold  that  the  Nayaks  acquiesced  in  what  was 
Sobhanadri  ^^^^f  ^^^  *^^  the  Zemindar  was  not  bound  to  give  formal  notice  in 
Appa  Bow.   respect  of  those  lands. 

Both  the  second  appeals  fail  and  are  dismissed  with  costs. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present: — Mr.  Justice  Subramania  Aiyar  and  Mr.  Justice  Davies. 
Periakaruppau.    ...  ...     Appellant*  (Defendant). 

V, 

Palaniappa  ...  ...     Respondent  (Plaintiff), 

Peria-         Practice — Costa — Discretion — Interference  by  appellate  Court. 
karnppan.  p^^  Subramania  Aiyar^  J. — The   discretion   of  the  courts  below  in  the  matter  of 

V* 

Palaniappa.    awarding  costs  cannot  be  interfered  with  by  the  High  Court  on  second  appeal. 

Per  Davief^  J.:—  The  uniform  practice  of  courts  in  this  Presidency  is  to  award 
costs  only  on  the  amount  decreed  to  plaintifif.  Vein  Pillai  v.  Qhofc  Mahomed^  I.  L.  R., 
17  M.  293  rofen-ed  to.  Where  the  award  of  costs  by  the  courts  below  was  against 
this  practice  it  may  be  set  aside. 

Second  Appeal  from  the  decree  of  the  District  Court  of  Madura 
in  A.  S.No.  357  of  1900  presented  against  the  decree  of  the  Court 
of  the  District  Munsif  of  Sivaganga  in  0.  S.  No.  526  of  1899. 

P.  B,  Grant  for  appellant. 

P.  B.  Sundara  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENTS :— Subbahmania  Aiyak,  J.: — I  see  no  reason  for 
reducing  the  amount  awarded  as  damages.  Nor,  in  my  opim'on,  is 
there  any  reason  for  disturbing  the  order  as  to  costs  made  in  the 
courts  below  in  the  due  exercise  of  the  discretion  vested  in  them 
by  law.     I  would  dismiss  the  second  appeal  with  costs. 

Davibs,  J. : — ^I  agree  that  there  is  no  reason  for  reducing  the 
damages  awarded  to  the  plaintifE.  I  am,  however,  unable  to  support 
the  order  of  the  courts  below  granting  the  plaintiff  his  costs  on 
the  whole  amount  of  his  claim  instead  of  only  on  the  amount 
decreed  him  inasmuch  as  it  is  opposed  to  the  uniform  practice  of 
the  courts  in  this  Presidency,  which  is  to  grant  costs  only  on  the 
amount  decreed.  Velu  Pillai  v.  Qhose  Mahomed".  Under  S.  578 
of  the  Code  of  Civil  Procedure,  the  second  appeal  is  dismissed  with 
costs. 


•  S.  A.  Na  000  of  1901.  l^ih  November  1903. 

1.    L  L.  R.,  17  M.  293. 
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IN  THE  HIGH  OOUHT  OF  JUDICATURE  AT  MADRAS. 
PreBent : — Mr.  Justice  Subrahmania  Aiyarand  Mr.  Justice  Davies. 
Zemindar  of  Tarla.  ...     Appellant^  (Plaintiff). 

V, 

Latchiah  and  another  . . .     Respondents  [Defendants) . 

Prwsincial  Small  Cause  CouHs  Act  (Act  IX  of  1887),  Art.  iZ—Suit  for  cess-  -Small    Zemindar  of 
Cause  nature — Second  appeal — Rent — Bent  Recovery  Acty  8,  4. 


A  suit  for  recovery  of  land-cess  is  not  governed  by  Art  18  of  Act  IX  of  1887,  and 
is  therefore  a  snit  of  a  small  cause  natare  and  no  second  appeal  will  lie  from  a  decree 
passed  therein  if  the  value  is  less  than  Rs.  500.  Land-cess  can  be  included  as  rent 
■nder  8. 4  of  the  Rent  Recovery  Act. 

Second  Appeal  from  the  decree  of  the  District  Court  of  Gan- 
jam  atBerhampore  in  A.  S.  No.  188  of  1900,  presented  against  the 
decrees  of  the  Court  of  the  District  Munsif  of  Sompet  in  0.  S. 
No.  524  of  1899. 

K.  Bamachandra  Aiyar  for  P.  B.  Sundara  Aiyar  for  appel- 
lant. 

K  Srinivasa  Aiyangar  for  F.  Kriahnasawmi  Aiyar  for  res- 
pondents. 

The  Court  delivered  the  following 

JUDGMfiJNT: — The  land-cess  can  be  included  in  the  rent 
ander  S.  4  of  the  Rent  Recovery  Act.  It  can  therefore  be  treated 
in  the  nature  of  rent.  However  this  may  be,  it  does  not  fall 
under  Art.  13  of  the  2nd  Schedule  of  the  Provincial  Small  Cause 
Courts  Act. 

The  total  amcmt  of  rent  including  the  land-cess  not  being 
Bs.  500  in  value,  no  second  appeal  lies.  This  second  appeal  is 
therefore  rejected  with  costs.  The  memorandum  of  objections  is 
rejected. 


V, 

LatcUah. 


•  8.  A.  No.  861  of  1901.  l%ih  Normnl^w  19p3 . 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

The  Aryan  Bank  of  Vizagapatam  (un- 
limited) by  the  Ag.  Managing  Direc- 
tor T.  Appalanarasiah  Patrudugaru  . . .     Appellant* 

{PImntiff 
Decree-holder). 

Yenkata  Narasayyamma  ...  ...     Respondent 

{Ist  Defendant 
Judgt. -debtor). 

Aryan         Transfer  of  Property  Act,  8,  68— Civil  Procedure  Code,  8t,  230  and  244,  CI.  (c) — Decree 

Bank  of  a^  sale— Direction  by  appellate  Court  to  take  accounts — Application  by  decree-holder 

Visagapatam  ^  ,  ^  ,         .        , 

y,  to  Original  Court — Order  declaring  amount  due — Appeal. 

NarasaYvam-  ^  decree  for  sale  passed  under  S,  88  of  the  Transfer  of  Property  Act  is  the  final 

ma.  decree  in  the  suit  and  all  proceedings  subsequent  to  that  decree  for  the  purpose  of 

enforcing  and  working  out  such  decree  are  proceedings  in  execution  of  that  decree. 

A  decree  for  sale  under  S.  88  may  either  declare  the  amount  due  on  the  mort- 
gage ut  the  date  of  buch  decree  or  direct  that  an  account  be  taken  of  what  will  be  due 
to  the  plaintiff  for  principal  and  interest  on  the  mortgage  on  a  future  day  which  is  to 
be  fixed  by  the  decree  itself. 

Where  a  decree  for  sale  under  S.  88  directs  accounts  to  be  taken,  an  application 
which  the  decree-holder  may  make,  for  taking  the  account  and  declaring  the  amount 
which  may  be  found  due  on  the  taking  of  such  account  is  an  application  to  enfbroe 
the  decree  within  the  meaning  of  S.  230,  C.  P.  0.  Such  an  application  may  be 
made  to  the  Court  which  passed  the  original  decree,  and  an  order  passed  thereon  is 
appealable  as  being  one  falling  under  S.  244,  CI.  (c)  of  the  Civil  Procedure  Code. 

Appeal  from  the  order  of  the  District  Court  of  Vizagapatam, 
dated  30th  August  1901,  in  O.  S.  No.  37  of  1896.  (Pauper  Appeal 
No.  5  of  1900  on  the  file  of  the  High  Court). 

C.  Krishnan  and  T.  Bangachariar  for  appellant. 

P.  ii.  Sundara  Aiyar  for  respondent. 

'J  he  Court  delivered  the  following 

JUDGMENT: — ^This  is  an  appeal  by  the  decree-holder  in 
O.  S.  No.  37  of  1896  (Pauper  Appeal  No.  5  of  1900  on  the 
file  of  the  High  Court)  against  the  order  of  the  District  Judge  of 
Vizagapatam,  dated  30th  August  1901,  declaring  in  Court  under 

•  0.  K.  A.  No.  164  of  1901.  15th  April  1902. 
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S.  88  of  the  Transfer  of  Property   Act  the  amount  due  to  the      ^*^, 

^       "^  Bank  of 

decree-holder  for  principal  and  interest  on  tbe  mortgage  up  to  7th  vizagapatam 

August  1901,  on  taking  an  account  as  directed  by  the  decree  of      Venkata 

this  Court,  dated  7th  February  1901,  in  the  above  appeal.     The  Narasayyam. 

respondent's  pleader  raises  the  preliminary  objection  that  no  appeal 

lies  to  this  Court  against  the  said  order^  and  he  admits  that,  if  this 

objection  were  well-founded,  the  account  itself  should  have  been 

taken  in  this  Court  and  the  order  fixing  the  amount  should  have 

been  declared  in  Court  by  this  Court  on  the  30th  of  August  1901. 

In  our  opinion  the  objection  is  not  well-founded   and  the  order 

appealed  against  is  really  one  falling  under  S.  '244  (c)  of  the  Civil 

Procedure  Code^  being  a  question  arising  between  the  parties  to  the 

suit  in  which  the  decree  was  passed  on  appeal  by  this  Court  and 

relating  to  the  execution  of  that  decree.     Following  the  decision 

of  this  Court  in  the  recent  Full  Bench  cases^,  we  hold  that  a  decree 

for  sale  passed  under  S.  88  of  the  Transfer  of  l^roperty  Act  is  ibhe 

final  decree  in  the  suit,  and  that  all  proceedings  taken  subsequent 

to  that  decree  for  the  purpose  of  enforcing  and  working  out  such 

decree  are  proceedings  in  execution  of  that  decree.     A  decree  for 

sale  passed  under  that  section  may  declare  the  amount  due  on  the 

mortgage  at  the  date  of  such  decree,  or  direct,  as  was  done  in  this 

case,  that  an  account  be  taken  of  what  will  be  due  to  the  plaintifiE 

for  principal  and  interest  on  the  mortgage  on  a  future  day  which 

is  to  be  fixed  by  the  decree  itself.     In  this  case  the  7th  of  August 

1901  was  the  day  so  fixed  by  the  appellate  decree  of  this  Court, 

dated  7th  February  1901,  and  the  decree  further  provided  that  the 

amount  that  may  be   declared  due  on  the  30th  of  August  1901 

should  be  paid  on  or  before  the  31st  of  December  1901.    In  our 

opinion   an  application  which   the   decree-holder  may   make  for 

taking  the  account  and  declaring  the  amount  which  may  be  found 

due  on  the  taking  of  such  account  is  an  application  to  enforce  that 

portion  of  the  decree  within  the  meaning  of  S.  230  of  the  Code  of 

Civil  Procedure,  and  that  being  so,  the  decree-holder  is  entitled  to 

apply  under  S.  583  to  the  Court  which  passed  the  decree  against 

which  the  appeal  was  preferred  to  the  High  Court.    The  Court 

which  is  to  declare  the  amount  due  by  virtue  of  the  appellate 

decree  is,  therefore,  the  Court  which  passed  the  original  decree. 

In  this  view  the  order  in  question  fails  under  S.  244  (c)  and  is 

U    See  MaXliharjunadu,  Sheiti  v.  Lingamurti  Pan^W,  ^c,  I.  L.  B.,  26  M.  244. 
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Aryan       analoffous   to   orders  under  claases  a  and  b  of  S.  244  fixing  the 
Bank  of  ® 

Vizagapatam  amount  of  mesne  profits  or  interest  payable  under  a  decree. 

y. 

Venkata  The  preliminary  objection    thereforia    fails.     The  appellant's 

*^maf*"*'  counsel  takes  exception  to  two  items  in  the  account.  The  first 
relates  to  the  amount  of  mesne  profits,  Rs.  12,666-10-8.  In  r^ard 
to  this  no  evidence  has  been  offered  by  the  appellant  to  show  that 
it  should  not  be  fixed  on  the  basis  of  the  lease,  as  was  done  by  the 
Judge. 

As  regards  the  second  item,  Rs.  6,161-11-0,  no  doubt  in  the 
plaint  it  was  credited  towards  the  mortgage- debt  sued  for,  but  it 
was  so  credited  towards  the  amount  due  under  three  mortgage 
bonds,  whereas  in  appeal  the  appellant  was  made  liable  only  under 
two  mortgage  bonds.  In  the  absence  of  any  evidence  to  the 
contrary,  the  District  Judge  ought  to  have  credited  only  a  propor- 
tionate share  of  this  item  towards  the  sum  due  by  the  appellant. 
The  Vakils  on  both  sides  agree  that  on  this  account  the  figure 
Rs.  6,161-11-0  should  be  Rs.  4,407. 

We  allow  the  appeal  to  this  extent  and  modify  the  sum 
declared  in  para  1  of  the  District  Judge's  order  by  substituting 
Rs.  22,619-6-10  for  Rs.  20,864-1  MO. 

Appellant  and  respondent  will  pay  and  receive  proportionate 
costs  calculated  on  the  above  two  items  in  this  Court. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Boddam. 

Thomas  So uza  ...  ...      Appellant*   {Counter' 

Petitioner,  Plaintiff 
V.  Decree-holder). 

Gulam  Moidin  Beari,  purchaser  from  and 
representative  of  the  Judgment-debtor 
and  another  ...  ...  ...  Respondents  (Pe^i^ionfif 

and  Judgment'debior). 

Thomas        Specifh  Belief  Act,  8.  d—Clvil  Procedure  Code,  3.  Mi—Decree  for  poseeasiofh—Ordtr 

^**  in  Execution—Appeal— 'Applications  for  egpecuiion — Proceeding  in  emt— Standing 

Gnlam  crop^ — Purchaser  from  trespasser — Right  to  stay  delivery. 

Moidin  Beari.  j^  order  passed  in  execution  of  a  deeree  passed  under  8.  9  of  the  Specific  RoJief 

Act  is  not  appealable. 

•  A.  A.  A.  O.  No.  2  of  lOOa.  llth  September  1902. 
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ApplioatioBB  for  execution  of  decrees  are  proceedings  in  suits.     Thdkur  Perthad       Thomatt 
T.  Sheikh  Fakir  UUah,  h.  B.,  22  I.  A.,  44  (50)  and  S.  647,  C.  P.  C,  referred  to.  ^^^^'^ 

A  decree-holder  entitled  to   pos&ession  of  land  is  entitled  to  the  land  and  the         Gulam 
standing  crops  thereon,  and  a  purchaser  of  the  crops  from  h  trespasser  is  not  entitled  ■^®*^'*  Bean, 
in  law  or  equity  to  an  order  deferring  the  handing  over  of  the  land  to  the  decree- 
hidder  until  the  growing  crops  have  been  gathered. 

Appeal  from  the  order  of  the  District  Court  of  South  Canara, 
dated  26th  November  1901,  in  A.  A.  O.No.  243  of  1901,  presented 
against  the  order  of  the  Court  of  the  District  Munsif  of  Mangalore, 
dated  16th  August  1901,  in  M.  i\  No.  840  of  1901.  (0.  S,  No.  218 
0/1900). 

The  appellant  brought  0.  S.  No.  248  of  1900  in  the  District 
Munsif 's  Court  of  Mangalore  for  recovery  of  possession  of  plaint 
properties  under  S.  9  of  the  Specific  Relief  Act.  He  obtained 
a  decree.  When  in  execution  of  the  decree  the  plaintiff  applied 
for  possession,  the  respondent  who  purchased  from  the  judgment- 
debtor  the  sugarcane  plantation  standing  on  the  land  claimed  a 
right  to  it.  The  District  Munsif  held  that  the  standing  crops  must 
go  with  the  land  and  ordered  execution  to  issue.  The  respondent 
appealed.  An  objection  that  no  appeal  lay  was  overruled  by  the 
District  Judge,  who  held  that  as  purchaser  from  and  therefore 
representative  of  the  judgment-debtor,  the  respondent  had  a  right 
of  appeal  under  S.  244.  On  the  merits  he  held  that  execution  may 
issue,  but  that  the  respondent  must  have  free  access  to  the  land  for 
the  enjoyment  of  the  plantation.  Against  this  order  this  appeal 
was  preferred. 

P.  B.  Sundara  Aiyar  for  appellant. — ^No  appeal  lay  lo  the 
lower  court.  S.  9  of  the  Specific  Relief  Act  deprives  him  of  the 
right  of  appeal  which  he  may  ordinarily  have.  The  word  decree 
will  also  include  orders  in  execution.  See  I.  L.  R.,  12  M.  116.  The 
decree  for  possession  of  the  property  carries  with  it  all  crops  which 
may  stand  upon  it.  See  I.  L.  R.,  13  M.  215,  lb.  2  B.  617, 18  W. 
R.  104. 

K,  Narayana  Bow  for  respondent. — ^The  section  does  nd 
iffect  appeals  from  orders  in  execution.  Orders  in  execution  are 
xw)t  orders  in  suit  till  S.  647,  C.  P.  C,  was  amended  (P.  R.  S.  In  22 
I.  A.  44,  the  Privy  Council  held  that  the  amendment  only  declared 
the  law).  That  does  not  touch  this.  S.  9  of  the  Specific  Relief  Act 
should  be  construed  in  the  light  of  the  law  as  understood  at  the 
time  of  the  Act.     No  decision  was  quoted  directly  deciding  this 
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Thomv      point.     In  cases  which  arose  under  a  provision  of  the  Registration 
V.  Act  very   similar  to  this,   appeals  hare  been  held  to  lie  against 

Moid^^'^Hri.  ^^^^^^  in  execution,  See  I.  L.  R.,  5  B.  673  and  I.  L.  R.,  1  A.  583. 
12  M.  case  quoted  is  rather  in  my  favour,  as  it  allows  one  appeal 
though  not  a  second.  S.  244  will  apply  to  this  case  as  my  client 
was  a  purchaser  of  the  property  which  was  the  subject  of  the 
suit  and  is  therefore  a  representative  of  the  debtor  I  also  contend 
that  the  appellant  is  estopped  because  he  drew  the  money  depo- 
sited by  me  in  court  for  his  costs. 

The  Court  delivered  the  following 

JUDGMENT  : — We  are  of  opinion  that  the  decree  of  the  Dis- 
trict Judge  is  wrong  and  must  be  reversed.  The  suit  was  brought 
under  S.  9  of  the  Specific  Relief  Act  (Act  I  of  1877).  By  the 
last  clause  of  that  section  ''  no  appeal  shall  lie  from  any  order  or 
decree  passed  in  any  suit  under  this  section,^'  etc.  According  to 
the  explanation  to  S.  647  of  the  Civil  Procedure  Code,  applications 
for  execution  of  decrees  are  proceedings  in  suits.  This,  the  Privy 
Council  says  in  Thakur  Pershad  v.  Sheik  Fakir-ullah^ ,  is  a  mere 
statement  of  what  was  the  law.  The  application  upon  which  this 
decree  was  passed  was  an  appeal  against  a  decree  or  order  in 
execution  of  the  decree  under  S.  9  of  the  Specific  Relief  Act  and 
therefore  there  was  no  appeal. 

Again  on  the  merits  it  appears  to  us  that  the  decision  is 
^rong.  The  plaintiff  obtained  a  decree  for  possession  and  was 
entitled  to  possession  as  from  the  date  of  the  decree  at  least.  At 
that  time  the  crops  were  standing  and  the  plaintiff  was  entitled  to 
possession  of  the  land  and  what  was  on  it.  The  land  was  culti- 
vated by  a  trespasser  who  after  the  decree  sold  the  growing  crops 
to  the  present  applicant.  We  are  unable  to  discover  any  right 
either  in  law  or  in  equity  which  can  entitle  the  applicant  to  an 
order  deferring  the  handing  over  of  the  land  to  the  plaintiff  until 
the  growing  crops  have  been  gathered  by  the  applicant. 

The  decree  of  the  District  Judge  is  reversed  and  that  of  the 
District  Munsif  is  restored  with  costs  in  this  and  in  the  lower 
Appellate  Court. 


1.    L.  B.,  22  I.  A.  44  at  50. 
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IN  THE  HIGH  COUET  OF  JUDICATURE  AT  MADRAS. 

Present: — ^Mr. Justice  Benson  and  Mr.  Justice BhashjamAiyangar. 

Achutan  Nambudri   ...  ...  ...     Appellant* 

^^  (Plaintiff). 

Koman  Nair  and  others  ...  ...     Respondents 

[Defendants). 

Kanom — Agreement  to  renetc — Subtequeftt  purchaser  with  notice — Rights  of  purchaser  to        Achntan 
eject— Specific  performance.  Nambudri 

V. 

Where  there  is  only  an  agreement  to  renew  a  kanom  (or  mortgage)  for  12  years  ^^'^  -«air. 
And  the  owner  sells  the  property  to  a  third  person  who  purchases  with  notice  of  the 
prior  agreement,  such  third  person  can  sue  to  eject  the  person  who  is  in  possession  and 
who  is  entitled  to  get  the  kanom  renewed  under  the  agreement  notwithstanding  the 
f&ct  that  the  person  in  possession  would  be  in  time  at  the  institution  of  the  suit  for 
siting  for  specific  performance  of  the  prior  agreement. 

Ramasafni  Patiar  v.  Chinnan  Asarij  T.  L.  B.,  24  M.  462  ;  and  Maddison  v.  Alder- 
ton,  8  A.  C.  474,  followed. 

Q^»re  : — Whether  an  agreement  to  renew  a  kanom  is  not  an  agreement  to  lease, 
and  if  so  a  le*8e  within  S.  3  of  the  Registration  Act  and  requires  to  be  registered 
ander  S.  17. 

Second  appeal  from  the  decree  of  the  District  Court  of  South 
Malabar  in  A.  S.  No.  859  of  1899,  presented  against  the  decree  of 
the  Court  of  the  District  Munsif  of  Angadipuram  in  0.  S.  No.  475 
of  1898. 

Plaintiff  is  the  appellant.  The  suit  was  to  recover,  with 
future  michavaram,  two  items  of  land  demised  on  kanom  by  6th 
defendant,  the  owner  of  the  lands,  to  the  1st  defendant.  The 
plaintiff  had  obtained  a  melcharth  with  authority  to  redeem  the 
lands  from  the  6th  defendant.  The  kanoms  to  the  1st  defendant 
were  dated  22nd  June  1880  for  200  fanams.  The  6th  defendant 
had  also  received  from  the  1st  defendant  a  purankadom  of  1,000 
fanams.  Defendants  2  to  4  deriving  title  to  the  lands  from  1st 
defendant  by  way  of  gift  pleaded  that  on  the  6th  August  1896,  the 
6th  defendant  had  agreed  to  grant  a  renewal  of  the  kanom  to  1st 
defendant  and  that  therefore  the  plaintiff  could  not  redeem.     The 

•  8.  A.  No.  S9  of  1901.  16th  September  1902, 
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Achutan     District  Munsif  found  the  agreement  of  renewal  a  forgery,  but  the 

Nambudri 

District  Court  found  it  genuine  and  held  that  the  plaintifiE  was  not 
entitled  to  recover.  The  plaintiff  preferred  this  second  appeal  to 
the  High  Court. 

P*  iJ.  Sundara  Aiyar  for  appellant : — The  kanom  to  the  1st 
defendant  is  a  lease  (S.  A.  1962  of  1897),  and  therefore  without 
registration  it  is  void.  Even  if  it  be  a  mortgage,  the  mortgage 
amount  with  the  purankadom  exceeding  Rs.  100,  the  kanom  should 
have  been  registered.  Ist  defendant  or  defendants  2  to  4  deriv- 
ing title  from  him  not  having  sued  for  specific  performance  of  the 
agreement  to  renew  the  lease  within  three  years  from  the  date  of 
execution  are  not  now  entitled  to  claim  it.  Their  claim  is  now 
barred.  Their  allegation  in  the  written  statement  that  they  are 
entitled  to  specific  performance  cannot  be  treated  as  a  cross  plaint. 
It  is  enough  if  they  have  not  sued  for  specific  performance 
within  three  years  and  their  claim  is  barred  on  the  date  of 
decree.  No  principle  of  equity  is  applicable  here  as  the  policy  of 
the  Transfer  of  Property  Act  is  to  obtain  a  general  registry  of 
certain  dealings  of  immovable  property.     24  M.  462,  8  A.  C.  474. 

The  policy  of  the  Registration  Act  is  to  secure  a  general  registry 
of  certain  dealings  with  immoveable  property,  and  therefore  the 
kanom  not  having  been  registered  cannot  be  recognised.  The 
defendants  not  having  sued  for  specific  performance  within  three 
years  of  the  agreement,  they  cannot  now  claim  to  be  entitled  to  it. 

.7.  L.  Bosario  for  respondent  : — The  kanom  having  been 
originally  for  200  fanams  only  did  not  require  registration.  The 
fact  that  there  was  a  purankadom  of  1,000  fanams  does  not  affect 
the  matter.  That  might  have  been  repaid  before  the  mortgage 
money  is  repaid  {Bhashyam  Aiynngur,  J.  That  will  be  only  a 
payment  of  a  portion    of  the  mortgage  money). 

The  Court  delivered  the  following 

JUDGMENT  : — Before  deciding  this  second  appeal  we  desire 
to  have  a  finding  as  to  whether  the  plaintiff  when  he  obtained  the 
melkanom  had  notice  of  the  prior  agreement  to  renew  by  6th 
defendant  in  favour  of  2nd  defendant  evidenced  by  Exhibit  I. 
The  District  Judge  is  requested  to  return  a  finding  on  this  issao 
within  four  iQonths.     Further  evidence  may  be  taken. 
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Seven  days  will  be  allowed  for  filini?  objections  after  the  find-      Aohutan 
,  .       ,  .     «  o       rf  Nambudn 

ing  has  been  posted  up  m  this  Court.  v. 

Koman  Nair. 

In  compliance  with  the  above   judgment,  the  District  Judge 

submitted  the  following 

Finding  : — I  am  directed  to  record  a  finding  on  the  point 
whether  the  plaintiff,  when  he  obtained  the  melkanom,  had  notice 
of  the  prior  agreement  to  renew  by  6th  defendant  in  favour  of  2nd 
defendant  evidenced  by  Exhibit  I.  The  facts  of  the  case  are  already 
recited  in  the  judgments  of  the  District  Munsif  and  of  my  predeces- 
sor. The  plaintiff  sues  on  a  melkanom  deed,  Exhibit  A,  dated  24th 
January  1898,  to  recover  two  items  of  land  formerly  in  the 
possession  of  the  Ist  and  2nd  defendants,  who  are  husband  and 
wife.  It  has  been  proved  that  prior  to  this  date,  the  6th  defendant, 
who  is  the  jenmi  of  the  property  and  the  grantor  of  Exhibit  A, 
had  accepted  renewal  fees  from  the  2nd  defendant  and  had 
promised  to  give  her  an  extension  of  kanom  for  12  years  under 
Exhibit  I. 

[The  Judge  after  discussing  the  evidence  as  to  notice  conti- 
nued] : — I  think  the  probabilities  are  decidedly  in  favour  of  the 
plaintiff  having  known  of  the  existence  of  the  receipt  Exhibit  I. 
On  all  these  grounds  I  find  that  the  plaintiff  had  notice  of  the 
prior  agreement  referred  to. 

This  second  appeal  coming  on  for  final  hearing  after  the 
return  of  the  finding,  the  Court  delivered  the  following 

JUDGMENT  :— The  finding  that  the  plaintiff  had  notice  of 
the  agreement  to  renew,  evidenced  by  Exhibit  I,  is  not  seriously 
impugned.     We  accept  the  finding. 

But  it  is  argued  on  behalf  of  the  appellant  that  the  kanom 
held  by  the  2nd  defendant  is  really  a  lease,  and  that  Kxhibit  I,  as 
an  agreement  to  renew  a  lease,  is  a  lease^  according  to  the  defini- 
tions of  that  term  in  S.  3  of  the  Indian  Registration  Act,  and  that 
its  registration  is  therefore  compulsory  under  S.  17  (d)  of  the  Act, 
and  also  that  though  Exhibit  I  contemplates  the  execution  of  a 
further  document,  yet  clause  (h)  of  S.  17  of  the  Registration  Act 
does  not  exempt  Exhibit  I  from  registration^  inasmuch  as  the 
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Achntan     exemption   under   clause  (h)  id  limited   only   to    the  instruments 
Nambudri  ^  ^  ^ 

V.         specified  in  clauses  (fc)  and  (c)  of  S.  17.     It  is  further  contended 

that  if  the  kanom  held  by  the  2nd  defendant  is  to  be  regarded  in 

law   as   a    mortgage,   not   as  a  lease,   the   agreement   to   give  a 

renewed   kanom  will   be  for  the  original   kanom   amount  of   200 

fanams  and  for  the  purankadom  of  1,000  fanams,  the  aggregate 

of  which  sums  is  more  than  Rs.  100,  and  that  under  the  Transfer 

of  Property  Act,    S.  59,   the   kanom  which  was   intended    to   be 

created  can  be  effected  only  by  an  instrument  in  writing  registered 

and  that  therefore  the  2nd  defendant  at  the  date  of  the  suit  had 

acquired  no  interest  in  the  property  which  would  bar  the  plaintifPs 

right  to  redeem  the  then  subsisting  mortgage,  the  term  of  which 

had  expired.     It  is  not  necessary  in  this  case  to  decide  whether" 

the  kanom  is  to  be  regarded  as  a  lease,  and  not  merely  a  mortgage, 

as,  in  our  opinion,  the  plaintiff  must  succeed  on  the  2nd  ground. 

The  2nd  defendant's  pleader  argues  that  at  the  date  of  the  suit  the 

2nd  defendant  was  xti  a  position  to  enforce  specific  performance 

of  the  contract  to  renew  evidenced  by  Exhibit  I,  though  she  may 

now  be  barred  by  limitation  from  doing  so 

The  fact,  if  it  be  so,  that  the  2nd  defendant  was  then  in  such 
a  position,  does  not,  in  our  opinion,  satisfy  the  requirements  of  the 
Transfer  of  Property  Act,  the  policy  of  which  is  to  secure  a  public 
registry  of  mortgages  affecting  immoveable  property  exceeding 
Rs.  100  in  amount. 

In  the  absence  therefore  of  a  registered  instrument  in  support 
of  the  2nd  defendant's  alleged  title  to  hold  the  kanom  for  a  further 
period  of  12  years^  we  must  hold  that  the  2nd  defendant  has  no 
valid  answer  to  the  plaintiff's  claim  to  redeem.  Bamaaami  Paitar 
V.  Chiyman  Asari,^  and  Maddison  v.  Alder son,^ 

We  allow  the  appeal,  set  aside  the  decree  of  the  Lower 
Appellate  Court,  and  restore  the  decree  of  the  District  Munsif 
with  the  modification  that  the  compensation  payable  to  the  defend- 
ants 2  to  4  shall  be  that  fixed  by  the  Lower  Appellate  Court ;  and 
the  time  for  redemption  is  extended  until  this  day  3ix  months. 

The  2nd  to  4th  respondents  must  pay  the  plaintiff's  costs  in 
this  and  in  the  Lower  Appellate  Court. 

1.    X.  L.  B.  21  M.  462.  2.    8  A.  C.  474,  per  Lord  Selbome. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present: — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Mohamedsha  Khan  Sahib  and  others...  Appellants*    (Plaintiffs). 

V. 

Srinivasulu     alias     Srinivasa    Rao    and 

others...  ...  ...  ...Respondents.  (De/endan^« 

3^  1  £  2  and  legal  reptves. 
of  4th  defendant). 
Severed  attachtnents — Sale  in  purBuaitce  of  one — Sale  get   aside    u^hder  S.    310-^1 —  Mohamedsbft 
Revival  of  other  attachments— Waiver.  Khan  Sahib 

Where  a  Bale  held   in   execntion  of   a  decree  is  set   aside   under  S.  8 10- A  by    gyiniywiulu. 
pajrment  to  the  decree-holder  who  brongh't  the  property  to  sale,  the  attachment  made 
at  the  instance  of  other  decree-holders  is.not  thereby  cancelled. 

Where,  by  way  of  caution,  a  decree-holder  who  has  previously  attached  the 
property  of  his  Judgment-debtor  asks  for  re-attachment,  he  does  not  thereby  abandon 
or  waive  the  original  attachment  especially  when  he  refers  to  the  prior  attachment 
as  subsisting  and  asks  for  re- attachment  only  if  the  court  should  deem  it  necessary. 

Second  appeal  against  the  decree  of  the  Subordinate  Judge's 
Court  of  Kistna  at  Masulipatam  in  A.  S.  No.  157  of  1900, 
presented  against  the  decree  of  the  Court  of  the  District  Munsif  of 
Masulipatam  in  0.  S.  No.  760  of  1898. 

P.  8.  Sivaswami  Aiyar  for  appellant. 

T,  F.  Seshagiri  Aiyar  for  1st  respondent. 

The  Court  delivered  the  following 

JUDGMENT : — ^The  sale  never  having  been  conGrmed,  but 
having  been  set  aside  under  section  310-A,  C.  P.  C,  was  not  a 
completed  sale,  and  that  sale  therefore  cannot  have  the  effect  of 
removing  the  attachment  which  had  previously  been  made  at  the 
instance  of  another  decree-holder,  the  present  respondent,  who 
would  have  been  entitled  to  rateable  distribution  under  section  295 
of  the  C.  \\  C.  only  if  the  sale  had  not  been  set  aside.  The 
appellant  also  contends  that  the  attachment  was  abandoned  by 
the  respondent,  hecaiiio  he  again  caused  ail  attachment  to  be  made 
after  the  sale  was  set  aside  under  section  310-A.  This  was  only  a 
precautionary  step  and  cannot  amount  to  an  abandonment  of 
the  prior  attachment,  and  we  may  add  that  the  petitioner  expressly 
stated  in  the  petition  that  the  former  attachment  was  in  law  sub- 
sisting,  but  that  if  the  court  thought  it  necessary  a  re-attachment 
might  issue.  The  decree  of  the  Subordinate  Judge  is  therefore 
right,  and  this  second  appeal  is  dismissed  with  costs. 

•  S.  A.  No.  609  6t  1901.  28rd  October  1908. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Subramania  Aiyar  and  Mr.  Justice  Davies. 

Mathureswara  Bhattar  and  another       . . .     Appellants^ 

{Defendants  1  and  2) . 

Earpara  Kutti  Bhattar  and  another       . . .      Respondents 

{Plaintiffs). 

Mathures-     Joint  oxonei's — Refusal  of  some  to  sign  pattn — Rent  dtie  by  tenant  irrecoverable — Right 

wara  Bhattar  of  others   to  sue  for  damages. 

y. 
Karpnra  Where  in  consequence  of  the  refusal  of  some  of  the  co-o¥rners  of  a  land  to  sign  a 

KutfciBhattar.  p^tta  for  acceptance  by  the  tenant,  rent  doe  by  the  tenant  became  irrecoverable,  the 
co-owners  who  so  refused  to  sign  would  be  liable  to  the  others  for  the  loss  sustained 
by  them  as  regards  their  share  of  the  rent. 

The  fact  that  a  remedy  for  partition  was  open  to  the  other  owners  would  not 
take  away  the  right  of  the  latter  to  sue  for  damages. 

Appeal  from  the  decree  of  the  District  Court  of  Madura  in 
A.  S.  No.  520  of  1901,  presented  against  the  decree  of  the  District 
Munsif  of  Madura  in  0.  S.  No.  541  of  1900. 

P.  S.  Sivaswami  Aiyar  for  appellants. 

P.  jB.  8unda/ra  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMKNT:— As  the  District  Judge  has  pointed  out  the 
defendants  were  under  a  legal  obligation  to  join  the  plaintiffs  in 
the  puttahs  tendered  to  the  tenants.  Section  3  of  the  llent 
Recovery  Act  requires  the  Inamdar  to  grant  a  puttah  to  the  tenant, 
and  under  the  rulings  of  this  court  when  there  are  joint  Inamdars 
all  of  them  must  join  in  granting  the  puttah.  Under  section  7  of 
the  same  Act  rent  cannot  be  recovered  unless  such  puttah  has  been 
granted.  Owing  to  the  defendants'  refusal  to  join  the  plaintiff  the 
rents  for  the  faslis  named  in  the  plaint  have  become  irrecoverable, 
and  the  plaintiffs'  share  has  been  lost  to  them.  In  circumstances 
such  as  the  present,  we  think  that  there  was  not  only  a  legal 
obligation  on  the  defendants  with  reference  to  the  tenant,  but  also 
between  them  and  the  plaintiffs  inter  se.  To  hold  otherwise  would 
be  to  allow  a  co-owner  with  impunity  so  to  conduct  himself  in 
regard  to  the  common  property  as  would  result  in  its  being  damag- 
ed or  destroyed.  If  there  is  one  obligation  between  co-owners 
*  A.  A,  0.  No.  62of  1902.  27tii  Ootobor  1902. 
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stronger  than  another,  it  is  that  each  shall  do  what  is  just,  reason-     Mathores- 
able  and  necessary  for  the  preservation  of   the  joint   property,  v 

Dealing  with  the  obligations  springing  from  the  relations  between  Ku^rSattar 
co-owners,  Domat  lays  it  down  generally  that  those  who  have  an 
afFair  or  other  thing  in  common  together  are  mutually  account- 
able to  one  another  for  their  management  and  their  conduct  in 
relation  to  it,  and  every  one  of  them  must  answer  for  the  damage 
or  loss  which  they  may  have  occasioned  to  the  common  thing 
(Civil  Law,  Article  1492).  In  this  case  the  refusal  of  the  defend- 
ants to  sign  the  puttah  entailed  loss  to  the  plaintiffs,  and  if  that 
refusal  was  not  justifiable,  the  defendants  are  clearly  liable  to  the 
plaintiffs  in  damages.  Assuming  that  the  plaintiffs  could  obtain 
partition  of  the  joint  estate,  that  fact  does  n6t  debar  them  from 
their  remedy  for  damage  to  that  estate  while  it  remains  joint. 

The  order  of  remand  was  therefore  right,  and  the  appeal  is 
dismissed  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice   and 
Mr.  Justice  Benson. 

Arunachela  Reddi  and  another  ...       Appellants^ 

{Defendants  3  &  4). 

V. 

Chidambara  Reddi   ...  ...  ...     Respondent 

{Plaintiff). 

Guardian    and    ward — Testamefitary    guardian — Alienation  by    de  facto  guardian —     Aranaobela 
Necessity — Acquiescence.  Reddi 

V. 

An  alienation  of  a  minor's  estate  made  by  the  natural  and  de  facto  guardian  will   Chidambara 
be  ralid   if  for  necessity   notwithstanding  ibat  there  was  a  testamentary  guardian         Aeadi. 
in  existence  (especially  where  such  testamentary  guardian  had  acquiesced  in  the 
alienation). 

Second  Appeal  from  the  decree  of  the  District  Court  of 
Trichinopoly  in  A.  S  No.  117  of  1899,  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Kulitalai»in  0.  S.  No.  403 
of  1898. 

P.  S.  Sivaswami  Aiyar  for  appellants. 

T.  Natesa  Aiyar  for  respondent. 

•  8.  A.  No.  840  of  1001.  J9th  October  1908. 
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Amnacliela  The  Court  delivered  the  following 

Beddi 

CbidiLbm  JUDGMENT: -The  Lower  Appellate  Court  decided  against 

Beddi.      the  validity  of  the  alienations  to  defendants  3  and  4  on  the  ground; 

(1)  that  they  were  made  by  the  Ist  defendant  who  was  the 
ds  facto  guardian  of  the  minor^  her  adopted  son^  at  a  time  when 
there  was  a  testamentary  guardian  who  had  been  appointed  under 
the  will  of  the  widow's  husband. 

(2)  that  the  alienees  had  failed  to  show  that  the  aUenations 
were  necessary  in  the  interest  of  the  minor. 

As  regards  the  1st  ground  it  is  well  settled  that  an  alienation 
may  be  validly  made  by  a  de  facto  guardian  (assuming,  of  course, 
the  necessity).  In  the  present  case,  the  1st  defendant^  as  the 
minor's  mother,  was  his  natural  guardian.  The  evidence  shows 
that  the  testamentary  guardian,  the  plaintiff's  father,  (2nd  defend- 
ant), acquiesced  in  the  alienations  made  by  the  1st  defendant 
and  that  he  assisted  her  in  the  management  of  the  estate.  In 
our  judgment  the  fact  that  at  the  time  the  alienations  were 
made  by  the  1st  defendant,  the  2nd  defendant  had  been  appointed 
testamentary  guardian  is  no  ground  for  holding  that  it  was 
competent  for  the  1st  defendant  to  make  the  alienations. 

As  regards  the  question  of  necessity,  the  documentary  evidence 
shows  that  the  alienations  were  made  in  part  for  the  purpose  of 
discharging  a  liability  incurred  by  the  husband  of  the  Ist 
defendant  and  in  part  in  connection  with  litigation  in  which  the 
question  of  the  validity  of  the  minor's  adoption  was  involved. 

No  doubt  the  alienees  were  near  relatives  of  the  Ist  defendant 
but  there  is  nothing  to  suggest  that  in  making  the  alienations 
to  them  she  was  acting  otherwise  than  in  the  interest  of  the 
minor's  estate. 

We  think  the  evidence  shows  the  necessity  for  the  alienations, 
and  we  accordingly  allow  the  appeal  of  the  3rd  and  4th  defendants, 
and  restore  the  MunsiPs  decree. 

The  plaintiff  must  pay  the  costs  of  these  def  endants^  here  and 
in  the  Lower  Appellate  Court. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Benson. 

Sabapathy  Chettj  ...  ...  ...     Appellant* 

{Plaintiff). 

V, 

Bangappa  Naicken  ...  ...  ...     Respondent 

{Defendant). 

Revenv4  Recovery  Act  (U  of  1  64),  8.  59 — Revenue  saU — Sale  not  confirmed—Ovmer    Sabapathj 
%6ken  aggrieved^ Suit  for  setting  aside  sale — Limitation.  Chetti 

Y. 

Bangappa 
Tbe  title  of  a  purchaser  in  a  rerenne  sale  becomes  complete  only  on  confirmation      Naicken. 

by  the  CoUeoior  and  the  purchaser  becomes  entitled  to  possession  and  to  hare  the 

lands  registered  in  his  name  only  after  such  confirmation.     The  owner  whose  property 

is  sold  for  arrears  of  revenae   cannot  be  said  to   be  a  person    '*  aggrieved'*  within 

the  meaning  of  S.  69  of  Act  II  of  1864  until  such  confirmation  by  the  Collector  and 

may  therefore  bring  a  suit  for  setting  aside  the  sale  within  six  months  from  such 

date.    Decision  in  Venkata  r.  Chengadu,  I.  L.  B.,  12  M.  168  is  no  longer  applicable. 

Second  Appeal  from  the  decree  of  the  District  Court  of 
of  Madura  in  A.  S.  No.  309  of  1900,  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Tirumangalam  in  0.  S. 
No.  31  of  1900. 

jBT.  Srinivasa  Aiyaiigar  for  appellants. 

£.  Kufpusami  Aiyar  tot  respondent. 

The  Court  delivered  the  following 

JUDGMEN  r  :— We  do  not  think  that  the  District  Judge  was 
right  in  holding  that  the  day  on  which  the  property  was  put  up 
forsake  and  knocked  down  was  the  date  on  which  the  plaintiff's 
causa  of  action  arose.  The  provisions  of  S.  88  of  the  Act  II  (of 
1864),  which  were  first  enacted  as  an  amendment  by  Act  III  of 
1884,  show  that  until  confirmation  by  the  Collector  the  sale 
proceedings  are  incomplete^  and  are  liable  to  be  set  aside  or 
confirmed  by  the  Collector  either  on  the  application  of  the  parties^ 
or  of  his  own  motion.  It  is  the  confirmation  of  the  sale  which  gives 
to  the  purchaser  the  right  to  possession^  and  to  have  the  lands 
registered  in  his  name.     Until  the  sale  proceedings  have  been 

•  8.  A.  No.  891  of  1001.  7th  November  1902. 
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Sabapathy  confirmed,  it  cannot  properly  be  said  that  the  rights  of  persons 
Y.         whose  interests  will  be  affected  by  the  sale  are  injured  so  as  to 

^Naiken  *  give  them  a  right  of  suit  as  persons  aggrieved  within  the  mean- 
ing of  S.  59  of  the  Act.  To  hold  otherwise  would  lead  to  the 
unreasonable  result  that  a  party  would  be  obliged  to  take  futile 
proceedings  before  the  expiry  of  six  months  from  the  sale  in  order 
to  protect  himself  against  the  possible  action  of  the  revenue 
authorities  in  connection  with  the  sale  at  some  subsequent  time. 
For  example,  in  the  present  case,  the  sale  was  set  aside  by  the 
Deputy  Collector,  (who  was  entitled  to  confirm  or  set  it  aside 
under  the  law)  on  the  16th  December  1898,  t.  e.,  before  the  expiry 
of  six  months  from  the  date  of  the  sale  (19th  August  1898).  It 
was  not  until  long  after  the  expiry  of  the  six  months  that  the 
Collector  reversed  the  Deputy  Collector's  order  and  confirmed  the 
sale.  If  the  view  adopted  by  the  District  Judge,  and  urged  for 
the  respondent,  were  correct,  the  present  plaintiff  should  have 
brought  a  suit  as  an  aggrieved  party  within  six  months  of  the 
sale,  though  he  had  obtained  satisfaction  and  got  the  sale  set 
aside  by  applying  to  the  Deputy  Collector,  and  had  no  further 
grievance.  It  is  scarcely  necessary  to  say  that  the  Legislature 
could  not  have  intended  the  taking  of  such  futile  proceedings,  and 
the  only  reasonable  view  is  that,  in  cases  like  the  present,  there 
is  no  grievance  giving  a  right  to  sue  until  there  is  an  order 
confirming  the  sale. 

The  decision  in  Venkata  v.  Ghengodia}  was  in  regard  to  a  sale 
that  took  place  before  the  provisions  of  the  present  S.  38  were 
enacted  and  when  the  law  made  no  provision  for  the  confirmation 
of  sales  by  the  Collector  and  when  therefore  the  sale  was  complete 
as  soon  as  it  was  held.  That  decision  has  no  bearing  on  the  present 
case.  We  set  aside  the  decree  of  the  District  Judge  and  remand 
the  appeal  for  decision  on  the  merits.  Costs  in  this  Court  will 
abide  the  result. 


1.    I.  Ii.  B^  12  M.  168. 
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IN  THfi  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Sinnu  Sastryal  alias   Ramasawmy 

Sastryal        ...  ...  ...  Appellant*  {Mh  Defendant) 

Petitioner, 

V, 

Subramania  Sastryal  and  another   ...  Respondent  (Plaintiff  Coun- 
ter-Petitioners.) 

Venkatrama  Sastryal  and  another  ...  Appellants*    (Petitioners, 

V. 


Defendants  2  and  4.) 


Subramania  Sastryal  and  2  others  ...  Respondents    {Counter- Peti- 
tioners, Plaintiffs  and 
Purchasers) . 

Decree — Execution — Res  Judicata — Order  to  sell  pi'operty  free  of  mortgage — Mortgagee's         Sinnu 
consent — Decree-holder  proceeding  to  sell  subject  to  mortgage — Notice  to  tKorigagee  ^ 

and  judgment-debtor  Sabramania 

Where  un  order  was  obtained  with  the  consent  of  the  mortgagee  for  the  sale  of       SaetiyaL 

property  free  of  the  mortgage  in  execution  of  a  money-decree,  the    decree-holder 

cannot  without  notice  to  the  mortgagee  or  the  Judgment#debtorgot  the  order  revoked 

and  proceed  to  sell  the  proi)erty  subject  to  the  mortgage. 

Appeals  from  the  orders  of  the  Subordinate  Judge's  Court  of 
Knmbakonam,  dated  25th  January  1902  and  18th  April  1902  in 
C.  M.  P.  Nos.  76  &  261  of  1902  respectively  in  O.  S.  No.  1 1  of  1899. 

V.  Krishnaoami  Aiyar,  Y.  C  Seshachariar  and  C.  V,  Krish- 
nasamy  Aiyar  for  appellant. 

P.  S.  Sivaswami  Aiyar  and  K.  Raviachandra  Aiyar  for 
respondents. 

The  Court  delivered  the  following 

JUDGMENT :— We  think  that  the  order  of  the  Subordinate 
Judge  to  sell  the  properry  subject  to  Krishnaier's  mortgage  was 
wrong.  The  Subordinate  Judge  had  previously,  with  Krishnaier's 
consent,  ordered  that  the  property  should  be  sold  free  of  his  mort- 
gage, and  that  order  ought  not,  on  the  application  of  the  decree- 
holder,  to  have  been  virtually  revoked,  and  that  without  notice  to, 
or  the  consent  of,  Krishnaier  or  his  representatives  or  the 
Judgment-debtor.  The  Judgment-debtor  justly  complains  that  if 
the  property  was  to  be  sold  free  of  incumbrance  (as  originally 
ordered)  it  could  be  sold  in  conveniently  small  lots,  for  which 
there  would  be  a  larger  circle  of  bidders,  and  that  a  higher  price 
would  thus  have  been  realized. 

♦  A.  A.  O.  Nos.  23  &  72  of  1902.  lOth  November  1902. 
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Sinnii 
Sastryal 

V. 

Babramania 
Sastryal. 


We  may  add  that  on  the  29th  January  1902,  while  the  sale, 
which  began  on  the  23rd,  was  still  in  progress,  the  Jadgment- 
debtor  obtained  an  order  from  the  High  Court  for  an  interim  stay 
of  the  sale,  and  his  local  Vakil  at  (Cumbakonam  informed  the 
Subordinate  Judge  of  the  fact,  that  the  order  would  reach 
him  next  day,  and  asked  for  an  adjournment  or  rather  continuance 
of  the  sale  until  the  next  drty,  30th,  but  the  Subordinate  Judge 
under  the  erroneous  impression  that  the  seven  days  from  the  23rd 
(during  which  the  sale  could  be  continued  without  a  fresh  procla- 
mation) expired  on  the  29th,  refused  to  graut  the  application.  It 
is  clear  that  but  for  this  mis-apprehension  the  Subordinate  Judge 
would  have  continued  the  sale  on  the  30th,  and  then  stayed  it,  as 
he  was  bound  to  do,  on  receipt  of  the  High  Court  order.  On  these 
grounds  we  must  set  aside  both  the  orders  of  the  Subordinate 
Judge  appealed  against,  and  the  order  confirming  the  sale,  and 
direct  the  Subordinate  Judge  to  re-sell  the  property,  after  issuing 
a  fresh  proclamation  in  due  form. 

Appellants  must  have  their  costs  in  both  courts. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr,  Justice  Bhashyam  Aiyangar. 


Subbammal. 


Appellant* 
(Defendant), 


Muthu  Pathan 


Respondent 
{Plaintiff). 


Sabbammal    Benamidar — Mortgage  with  consent  of  real  owner — Payment  hy  henamidar — Charge, 


V. 

Muthu 
Pathan. 


Whore  a  bcnainidar  executes  with  the  consent  of  the  real  owner  a  mortgage  for  a 
consideration  binding  upon  the  real  owner,  a  payment  made  by  the  benamidar  of  the 
mortgage  amount  is  not  an  officious  and  voluntary  payment  and  the  benamidar  is 
entitled  to  a  charge  upon  the  property. 

Bhngwati  Prasad  v.    Radha  Kishen^  applied  andfollowed. 

Second  Appeal  from  the  decree  of  the  District  Court  of  Trichi- 
nopoly  in  A.  S.  No.  186  of  1899,  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Trichinopoly  in  0.  S.  No.  4  of  1897. 

P.  R,  Sundara  Aiyar  for  appellant. 
r.  Nateaa  Aiyar  for  respondent. 


•  S.  A.  No.  788  of  1901. 

1.     I.  L.  E.,  15  A.  304. 


11th  November  1902. 
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The  Court  delivered  the  following  Subbammai 

___  ,  Mathu 

JUDGMENT : — ^The  plaint  is  not  drawn  up  with  sufficient  Pathan. 
clearness  to  disclose  exactly  the  cause  of  action  on  which  the  suit 
is  based  nor  does  it  appear  clearly  that  the  property  over 
which  the  plaintiff  claims  a  charge  was  purchased  subject  to  a  pre- 
existing mortgage  which  the  plaintiff  undertook  to  discharge.  In 
O.  S.  No.  22  of  1893,  the  plaintiff  relying  upon  his  title  as 
purchaser  sued  to  eject  the  defendant,  but  it  was  held  by  the  Court 
of  Appeal  that  the  defendant  was  the  real  purchaser  and  that  the 
sale-deed  was  taken  only  nominally  in  plaintiff's  name.  The  find- 
ing therein  being  conclusive  in  the  present  suit,  the  plaintiff  now 
sues  to  recover  the  sum  of  Rs.  311-5-6  as  a  charge  upon  the  said 
property  on  the  ground  that  he  paid  the  principal  of  that  sum, 
partly  on  the  21st  May  1892  and  partly  on  the  15th  March  1893, 
to  one  Krishna  Pathan  in  discharge  of  a  mortgage  on  the  said 
property  made  to  him  by  the  plaintiff  himself  on  the  16th  April 
1888  ;  and  as  appears  from  para.  3  of  the  District  Munsif's  revised 
judgment,  the  plaintiff's  case  seems  to  be  that  Krishna  Pathan's 
mortgage  is  connected  with  the  discharge  of  the  original  mortgage 
subject  to  which  the  property  in  question  was  bought  for  the 
defendant  in  the  name  of  the  plaintiff.  This  however  is  not  clearly 
stated  in  the  plaint  nor  established  by  evidence.  The  defendant, 
however,  in  her  deposition  admits  that  the  mortgage  in  favour  of 
Krishna  Pathan  was  made  for  her  benefit  and  with  her  consent, 
and  her  plea  was  that  the  said  mortgage  was  discharged  by  the 
plaintiff  with  her  own  money  and  that  therefore  he  is  not  entitled 
to  recover  it  from  her.  Both  the  Courts  below  concur  in  finding 
that  her  plea  is  false  and  that  the  plaintiff  discharged  Krishna 
Pathan's  mortgage  with  his  own  money,  and  they  passed  a  decree  in 
his  favour  for  recovery  of  the  same  as  a  charge  upon  the  property, 
the  claim  to  recover  it  as  a  debt  being  dismissed  as  barred  by  the 
law  of  limitation. 

The  only  question  for  determination,  therefore,  in  this  appeal 
is  whether  the  plaintiff  has  acquired  a  charge  upon  the  property  by 
his  having  discharged  the  mortgage-debt  to  Krishna  Pathan.  That 
mortgage  having  been  made  by  the  plaintiff  with  the  consent  of 
the  defendant  and  for  her  benefit,  it  was  a  valid  incumbrance  on 
the  property  as  against  the  defendant,  ftud  the  plaintiff  having 
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Subbammal  made  himself  liable,  at  the  defendants  request  for  the  debt  con- 
Muthu  tracted  from  Krishna  Pathan,  he  cannot  bo  regarded  as  having 
Pafchan.  ^q{^  Krishna  Pathan's  debt  officiously  or  as  a  mere  voluoteer. 
As  between  himself  and  the  defendant,  the  latter  was  bound  to 
discharge  the  same  and  she  not  having  done  so,  the  plaintiff 
discharged  the  obligation  he  was  under  to  Krishna  Pathan  and  by 
such  payment  relieved  the  property,  for  the  benefit  of  the  defend- 
ant, from  Krishna  Pathan's  incumbrance.  Under  these  circum- 
stances, the  decision  of  the  Privy  Council  in  Bhagwati  Prabod  v. 
Radhakishen}  is  a  clear  authority  that  the  plaintiff  is  entitled  in 
equity  to  have  it  declared  that  the  amount  claimed  by  him  is  a 
charge  upon  the  property. 

In  that  case,  in  execution  of  a  money-decree,,  the  judgment- 
debtor^s  property  was  attached  and  brought  to  sale  and  the  same 
was   by    desire    of    the  judgment-debtor    (Bir  Bhaddar)   and  for 
his    benefit,  purchased,  by  Nandan  Tewari   (his  agent)  who,  by 
hypothecating  the  property  to  one  Sargu  Prasad  raised  a  loan  and 
paid  the  same  into  Court  to  complete  the  purchase.  Sargu  Prasad 
brought  a  suit  on  the  mortgage  bond  against  Nandan  Tewari,  the 
ostensible   purchaser    and  in    execution  of    the    decree  which  he 
obtained  on  the  mortgage,  became  the  purchaser  of  th<*  mortgaged 
property.     In  a   suit   subsequently  brought  against  Sargu  Prasad, 
by  Bir  Bhaddar,  it  was  however  held  by  the  Indian  Courts  that 
Sargu  Prasad  was  aware  that  Nandan  Tewari  was  only  a  benami 
purchaser  and  that  therefore  the  mortgage  which  he  obtained  from 
liim,  the  decree  thereon  and  the  sale  in   execution   thereof   were 
invalid  as  against  Bir  Bhaddar.     Sargu  Prasad  thereupon  brought 
a  suit  against  Bir  Bhaddar  and  Nandan  Tewari  for  the  recovery 
of  the  amount  lent  by  him  to  Nandan  Tewari  on  the  mortgage 
executed  by  the  latter  and  claimed  to  enforce  payment  of  the  same 
also  as  an  equitable  charge  upon  the  property  in  the  hands  of  Bir 
Bhaddar  even  if  the  mortgage  as  such  was  not  binding  upon  him. 
On  appeal  by  Sargu  Prasad,  the  Judicial  Committee  of  the  Privy 
Council  in  giving  a  decree  m  his  favour  stated  as  follows  (at  page 
309) : — '*  After  the  judgment  in  the  former  suit  it  might  be  difficult 
to   hold  that  the  deed  executed  by  Nandan  Tewari  was  a    valid 
hypothecation  of  the  property,  and    it  is  not  necessary^ to  decide 
that  question.     The  facts  admitted  by  Bir  Bhaddar  and  also  found 

1.    I.  L.  B.,  16  A.  804. 
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by  the  Court  in  the  former  suit  between  these  parties  are  sufficient  Subbaminal 
to  show  that  the  appellant  (the  representative  of  Sargu  Prasad)  is      Muthu 

entitled  in  equity  to  have  it  declared  that  the  sums  claimed  with  P***^*"* 
interest  are  a  charge  upon  the  property." 

It  will  be  observed  that  the  Privy  Council  considered  it 
unnecessary  to  decide  whether  the  mortgage  as  such  was  or  was 
not  binding  upon  Bir  Bhaddar  inasmuch  as  it  had  been  decided 
by  the  High  Court  in  a  previous  litigation  between  the  same  parties 
that  the  mortgage  and  the  sale  in  enforcement  thereof  were  invalid 
as  against  Bir  Bhaddar.  Their  Lordships,  however,  came  to  the 
conclusion  that  quite  independently  of  the  charge  created  by  the 
mort'gage,  Sargu  Prasad  was  entitled  in  equity  to  a  charge  against 
the  property  in  the  hands  of  Bir  Bhaddar  for  whom  his  agent 
Nandan  Tewari  purchased  the  property  by  means  of  the  loan 
advanced  to  him  for  that  very  purpose  by  Sargu  Prasad.  The 
plain tiff^s  claim  in  the  present  case  to  an  equitable  charge  is  even 
stronger  inasmuch  as  the  incumbrance  which  was  dischar.ired  by 
the  plaintiff  under  an  obligation  whioh  he  entered  into  at  the 
request  of  the  defendant  was  according  to  her  own  admission 
binding  upon  her. 

The  second  appeal  tlierefore  fails  and  is  dismissed  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Marimuthu  Udaiyan  and  others    ...  Appellants*  {Defendants^  to  7). 


Subbaraya  Pillai  and  others 


. . .  Respondents  {Plaintiffs  2toT  A 
1st  Dedendants). 


Marimuthu 
Udaiyan 

V. 


Civil  Procedure  Code  8».  204,  295,  312,  314  and  fi22— Purchase  by  Decree-holder— 
No  permission  of  Court — Ajtplicatiofi  to  set  aside — Confii^mation — Person   interested  in 
sale — Limitation  Act^  Act  166 — Judgment-debtor' s  sons — Void  or  Voidable — Restitution     Subbaraya 
—Sale  to  a  bonti-fide  purchaser.,  Pillai 

The'sons  of  a  jadgraent-debtor  are  not  persons  interested  in  the  sale  of  ancestral 
property  held  in  execution  of  a  money-decree  against  their  father  so  as  to  bo  entitled 
to  apply  for  setting  aside  the  sale  under  S.  294. 

Persons  entitled  under  S.  205  to  rateable  distribution  in  the  assets  realized  by 
the  sale  may  be  entitled  to  apply  under  S.  204  for  setting  aside  the  sale. 


•  8.  A.  No.  929  of  1901. 


24th  HoTember  1902. 
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Marimntha  An  application  fco  set  aside  the  sale  under  S.  294  must  be  made  within  80  days 

Udaiyan      fj^^^  ^j^^  ^^^^  ^^  ^y^^  ^^^  under  Art.  166  of  Sch.  II  of  the  Limitation  Act. 

V. 

Subbaraya  No  sale  can  be  confirmed  nnder  Ss.  312  and  314,  C.  P.  C,  and  become  absolute 

until  the  expiration  of  such  30  days. 

Where  a  sale,  held  In  October  1887,  was  set  aside  under  S.  294,  C.  P.  C,  upon  an 
application  made  by  the  sons  of  the  judgment-debtor  in  June  1888  long  after  the 
expiry  of  the  30  days  prescribed  by  Art.  166  of  the  Limitation  Act,  and  hmg  after  the 
sale  was  confirmed,  the  High  Court  might  whpn  the  order  setting  aside  the  sale  came 
to  its  notice  in  a  case  between  the  sons  uf  the  judgment  debtor  and  the  purchaser  for 
recovery  of  possession,  set  aside  the  said  order  under  S.  622,  C.  P.  C. 

A  purchase  made  by  the  decree-holder  without  the  permission  of  the  Court  is 
not  void,  but  only  voidable  under  S.  294,  0.  P.  C. 

When  a  sale  is  set  aside  under  S.  294,  C.  P.  C,  the  judgment-debtor  who  has 
been  benefited  by  the  satisfaction  of  the  decree  in  whole  or  in  part  must  make 
1  estitution. 

The  execution  of  the  decree  will  be  reopened,  the  piurchase-money  if  paid  most 
be  refunded  to  the  purchaser  and  the  decree-holder  will  be  held  responsible  for  any 
deficiency  in  the  price  which  may  happen  on  the  resale  and  for  the  expenses 
incidental  thereto. 

When  restitution  is  impracticable  as  where  the  decree-holder  purchaser  his 
sold  property  to  a  person  who  has  purchased  it  bona  fide^  a  sale  cannot  be  set  aside 
under  S.  294  at  the  instance  of  the  judgment -debtor  or  of  any  person  interested  in 
the  sale. 

Second  Appeal  from  the  decree  of  the  District  Court  of  Salem 
in  A.  S.  No.  258  of  1899,  presented  against  the  decree  of  the  Court 
of  the  District  Munsif  of  Salem  in  0.  S.  No.  246  of  1895. 

P.  S.  Sivaswami  Aiyar  for  appellants. 

Respondents  were  not  represented. 

The  Court  delivered  the  following 

JUDGMENT  :— The  1st  defendant  sued  the  1st  and  8th 
plaintiffs  and  the  9th  defendant  in  0.  S.  Suit  No.  503  of  1885  on 
the  file  of  the  District  Munsifs  Court,  Salem,  on  a  mortgage  hond 
executed  by  them,  and  in  execution  of  the  decree  obtained  therdn, 
the  mortgaged  properties  were  sold  on  the  27th  October  1 887  and 
were  purchased  by  the  2nd  defendant,  who  was  placed  in  pos- 
session of  the  same  after  the  sale  had  been  confirmed  and  ceflificate 
issued  to  him. 

In  April  1888,  the  3rd  defendant,  father  of  defendants  4  to  7, 
became  the  purchaser  of  the  property  from  the  2nd  defendant  and 
obtained  possession  of  the  same. 
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In  June  1888  plaintiffs  2,  3,  4,  5  and  7,  all  these  minors,  the 
sons  of  the  1st  and  8th  plaintiffs  and  of  the  9th  defendant  applied 
under  S.  294,  Civil  Procedure  Code,  to  have  the  sale  set  aside  on 
the  ground,  among  others,  that  the  1st  defendant  himself  purchased 
the  property  through  his  agent  the  2nd  defendant  without  having 
obtained  the  permission  of  the  Court  to  bid  at  the  sale.  The 
District  Munsif  holding  that  the  mortgage  which  had  been  made 
before  the  birth  of  the  applicants  was  binding  upon  them,  and  that 
besides,  their  application  was  barred  by  the  law  of  limitation, 
dismissed  it  on  the  20th  July  1888.  The  3rd  defendant  also  was 
a  party  to  these  proceedings.  In  appeal  the  order  of  the  District 
Munsif  was  reversed  and  the  application  remanded  (on  the  23i'd 
July  ]  890)  for  disposal  on  the  merits.  The  District  Munsif  after 
going  into  the  merits  of  the  case,  came  to  the  conclusion  that  the 
1st  defendant  himself  was  the  purchaser,  and  holding  that  the  3rd 
defendant  had  no  locv>8  standi  to  take  part  in  the  proceedings  and 
that  he  '  need  not  therefore  recognize  him  as  a  necessary  party 
at  all  to  these  proceedings,'  set  aside  the  sale  by  his  order,  dated 
the  28th  September  1891  (Exhibit  F).  This  order  appears  to 
have  been  confirmed  on  an  appeal  which  was  preferred  by  the  2nd 
defendant  to  the  District  Court. 


Marimuthu 
Udaiyan 

V. 

Siibbaraya 
Pillai. 


Thereupon  the  plaintiffs  and  the  9th  defendant  applied  to  the 
District  Munsif  for  restoration  of  possession  from  the  3rd  defendant^ 
but  the  application  was  rejected  on  the  ground  that  their  remedy 
was  by  a  regular  suit,  and  this  order  of  the  Munsif  was  also 
upheld  on  appeal  by  the  District  Judge  (31st  July  1894).  Hence 
the  present  suit,  instituted  on  the  25th  April  1895. 

The  District  Munsif  decreed  the  plaintiff's  suit  by  hi9  decree, 
dated  the  14th  September  1896.  On  appeal  by  defendants  3  to  7, 
the  then  District  Judge  reversing  the  Munsif's  decree  remanded 
the  suit  to  be  disposed  of  on  the  merits,  holding  that  the  3rd 
defendant  was  not  bound  by  the  order  of  the  District  Munsif 
(Exhibit  P,  dated  the  28th  September  1891),  setting  aside  the  sale 
inasmuch  as  the  District  Munsif  in  passing  that  order  held  that 
the  3rd  defendant  had  no  locus  standi  and  was  therefore  not  a 
necessary  party  at  all.  On  this  remand,  the  District  Munsif,  after 
framing  and  trying  17  issues,  passed  a  decree  in  favour  of  plaintiff, 
2  to  7  alone,  adjudging  t^^them  their  shares  in  the  mortgaged 
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Mwrimufchu    property  and  dismissed  the  suit  so  far  as  it  related  to  the  shares 

Udaiyan  -    ,       , 

V.  of  the  1st  and  8th  plaintiffs  and  the  9th  defendant.     This  decree 

PillaT^*   was  confirmed  on  appeal  by  the  (present)  District  Judge,  and  this 

second  appeal  is   preferred   by  defendants   8  to   7   against  that 

portion  of  the  decree  which  adjudged  to  plaintiffs   2  to  7,  their 

respective  shares  in  the  property. 

The  only  findings  of  fact  which  alone  need  be  noticed  here  and 
which  are  conclusive  in  this  second  appeal  are  that  the  mortgage 
debt  is  binding  upon  plaintiffs  2  to  7,  that  the  2nd  defendant's 
purchase  in  the  auction  sale  was  benami  for  the  1st  defendant, 
who  admittedly  did  not  obtain  the  permission  of  the  Court  under 
S.  294,  and  that  the  3rd  defendant  purchased  the  property  in  good 
faith,  for  valuable  consideration,  from  the  2nd  defendant. 

Plaintiffs  2  to  7  were  not  parties  to  O.  S.  No.  803  of  1885, 
and  the  application  for  setting  aside  tho  sale  was  not  made  by 
their  fathers,  viz,,  the  1st  and  8th  plaintiffs  and  the  9th  defendant 
who  alone  were  the  judgment-debtors  therein.  Tho  decree  as 
such  will  not  bind  plaintiffs  2  to  7,  and  if  in  the  present  suit  it  had 
been  established  that  the  mortgage  debt  was  not  binding  upon 
them,  the  sale  in  execution  of  the  decree  in  0.  S.  No.  503  would 
not  have  affected  their  shares  and  they  would  have  been  entitled 
to  the  decree  which  has  been  passed  in  their  favour.  Under  S.  294, 
Civil  Procedure  Code,  the  application  for  setting  aside  the  sale 
may  be  made  by  the  judgment-debtor  or  any  other  person  interest- 
ed in  the  sale.  Persons  entitled  under  S.  295  to  rateable  distribu- 
tion in  the  assets  realized  by  the  sale  and  as  such  interested  i\\  the 
bale  may  be  entitled  under  S.  294  to  apply  for  setting  aside  the 
sale,  and  Art.  166  of  the  second  schedule  to  the  Limitation  Act, 
1877,  prescribes  a  period  of  30  days  to  be  reckoned  from  the  date 
of  the  sale,  for  making  an  application  under  S.  294,  Civil  Procedure 
Code,  and  under  Ss.  312  and  314,  Civil  Procedure  Code,  no  sale 
can  be  confirmed  and  become  absolute  before  the  expiration  of  the 
said  period  of  30  days.  Plaintiffs  2  to  7  were  neither  judgment- 
debtors  in  0,  S.  No.  503,  nor  persons  interested  in  the  sale  under 
the  decree  therein,  and  it  was  not  therefore  competent  to  them  to 
intervene  under  S.  294  and  apply  for  setting  aside  the  sale,— and 
that,  after  the  sale  had  been  confirmed — and  seek  to  avoid  the 
sale  as  against  the  3rd  defendant  who  had  become  a  bona  jUa 
purchaser   for   value   without   notice,    prior  to  such  application. 
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Bvea  asBtniiing  tliat  tiey  conld  thus  apply,  they  could  nol  be  in  »    Marimutho 

XJdiEiiv&Ti 

better  position  than  if  they  had  been  joint  jndgment-debtors  with  v. 

their  fathers*  If  they  had  been  so,  the  ordinary  period  of  30  days  ®*^^^ 
prescribed  by  Art.  16©  of  A<5t  XV  of  1877,  would  not  by  reason  of 
their  minority  be  prolonged  by  S.  7  of  the  Limitation  Act  inas- 
nuaioh  aa  at  the  time  when  the  right  to  apply  under  S.  294 
accrued,  i,  e.,  the  date  of  sale,  all  the  judgment-debtors  were  not 
minors.     Penasami  v.  Krishnayyan^. 

In  eases  in  which  under  8.  294,  a  sale  is  liable  to  be  set  aside 
on  the  ground  that  the  decree*holder  himself  made  the  purchase, 
directly  or  through  another,  the  section  only  contemplates  the 
setting  aside  of  the  sale  in  iota  and  does  not  warrant  its  being  set 
aside  in  pavL  The  efEect  of  setting  aside  a  sale  under  S.  294,  Civil 
Procedure  Code,  is  that  the  judgment-debtor  who  has  been  bene- 
fited by  satisfaction  of  the  deci'ee,  either  in  whole  or  in  part  as-  the 
case  may  be,  by  reason  of  the  sale  sought  to  be  set  aside,  has  to 
make  restitution  by  the  execution  of  the  decree  being  re-opened  (and 
the  purchase  money  if  paid,  being  also  refunded  to  the  decree-holder 
purchaser),  the  decree-holder  however  being  by  law  held  respon- 
sible for  any  deficiency  in  the  price  which  may  happen  on  the 
resale.)  and  for  the  expenses  incidental  thereto.  But  such  restitu- 
tion is  impracticable  in  favour  of  a  purchaser  for  value  from  the 
decree-holder  or  from  the  purchaser  benami  for  the  decree-holder. 
A  purchase  by  the  decree-holder,  without  the  permission  of  the 
Court  (whether  made  by  himself  or  through  another  person), 
being,  under  S.  294,  Civil  Procedure  Code,  not  void,  but  only  void- 
able, it  cannot  for  the  above  reasons  be  avoided  against  a  trans* 
feree  in  good  faith  for  valuable  consideration,  and  this  is  in  accord- 
ance with  the  principle  of  law  that  as  a  general  rule,  the  right  to 
avoid  an  avoidable  contract  is  determined  when  the  vendee  has, 
before  the  vendor's  election  to  avoid,  transferred  the  property  to  a 
purchaser  in  good  faith  for  valuable  consideration  {Babcoch  v. 
Lawaon^  affirmed  on  appeal  The  Horlock^  heake  on  Contracts,  3pd 
Edition  at  p.  327).  In  the  present  case,  it  being  found  that  the 
1st  defendant,  the  decree-holder  in  O.  S.  No.  503,  purchased  the 
property  through  the  2nd  defendant,  the  purchase  money  must 
have  been  naturally  paid  into  Court  and  drawn  by  the  1st  defend- 
ant.    Whether  the  decree  was  thus  fully  satisfied  and  whether  out 


L  L.  B.,  26  M.  431,  F.  B. 
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MarimuUm  of  the  puPchaHe  money,  any  balance  remained,  which  was  paid  to 
T.  the  jndgment-debtors,  it  does  not  appear.  If  a  sale  coald,  under 
'pillat^*  S.  394,  be  set  aside  as  against  a  transferee  in  good  faith  for  con- 
sideration— (like  the  3rd  defendant  herein) — from  the  decree- holder 
purchaser,  the  result  would  be  that  the  party  seeking  to  set  aside 
the  sale  would  be  in  a  more  advantageous  position  than  if  the 
decree-holder  purchaser  had  not  transferred  the  property  to  a  third 
person. 

The  plaintiffs  in  bringing  the  present  suit  do  not  even  offer  any 
restitution  in  favour  of  the  3rd  defendant,  who  is  the  only  contend- 
ing defendant  in  the  suit.  In  our  opinion,  the  proceedings  of  the 
Court  in  0.  S.  No.  503  of  1885,  setting  aside  the  sale  under  S.2W, 
Civil  Procedure  Code,  on  application  made  by  plaintiffs  2  to  7 
—and  even  that,  long  after  the  confirmation  of  the  sale — cannot 
affect  the  3rd  defendant,  who  became  a  bona  fide  purchaser  for 
value  prior  to  the  commencement  of  the  proceedings  instituted  by 
plaintiffs  2  to  7  under  S.  294,  Civil  Procedure  Code.  As  already 
stated,  the  District  Munsif  in  his  final  order,  dated  the  28th  Sep- 
tember 1891,  setting  aside  the  sale  held  that  the  3rd  defendant 
had  no  locus  standi  in  respect  of  the  proceedings  and  was  there- 
fore not  a  necessary  party  at  all  thereto.  From  the  materials  on 
record,  it  is  not  easy  to  determine  whether  notwithstanding  such 
declaration  by  the  District  Munsif,  the  3rd  defendant  should  or 
should  not  legally  be  regarded  as  having  been  a  party  to  the  said 
order.  If  the  correct  view  be  that  the  3rd  defendant  should  in 
law  be  regarded  as  a  party  to  the  said  order,  it  may  be  that  the 
flame  should  formally  be  set  aside  to  entitle  the  3rd  defendant  to 
an  adjudication  in  this  suit,  inconsistent  with  the  said  order.  The 
order  of  the  District  Judge,  however,  which  confirmed  the  same 
was  under  S.  588,  Civil  Procedure  Code,  final  and  no  appeal  lay 
therefrom  to  the  High  Court,  and  it  is  therefore  competent  to  the 
High  Court  to  sot  aside  such  order  under  S.  622,  Civil  Procedure 
Code,  as  in  either  view  the  District  Munsif  in  setting  aside  the 
sale,  acted  illegally  and  with  material  irregularity. 

We  accordingly  set  aside  the  order  of  the  District  Munsif 
(Exhibit  F),  dated  the  28th  September  1891  as  also  the^ order  of 
the  District  Judge  confirming  it  on  appeal. 


1.     L.  B.  4,  2,  B.  D.  394. 


Digitized  by 


Google 


rkVtB  Y  &  TI.]      THX   HADBAS   LAfT    JOUBNAI,  BBPOBTS. 


237 


y, 

Subbaraja 

Filial. 


The  only  cause  of  action  on  whicli  plaintiffa  2  to  7  could  HAnmnthu 
succeed  in  this  suit  is  that  the  mortgage  debt  is  not  binding  upon 
them  and  that  therefore  the  sale  is  inoperative  so  far  as  their  shares 
in  the  mortgaged  property  are  concerned.  But  as  they  have 
entirely  failed  to  establish  this^  and  it  has  been  practially  conceded 
that  they  are  bound  by  the  mortgage  debt  the  suit  ought  to  have 
besn  dismissed. 

The  second  appeal  is  therefore  allowed  and  in  reversal  of  the 
decrees  of  both  the  lower  courts^  the  plaintifPs  suit  is  dismissed 
with  costs  throughout. 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — ^Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Murkanat  alias  Kattayat  Pattumayi  insane 
by  guardian  and  husband  Murkanat 
Umman  Kutti 


P^lakhal  Raman  Menon  and  another 


Appellant*  (lat 
Defendant 

Respondents  {Plaintiff 
and  2nd  Defendant). 


Cml  Proeedurt  Code,  flf.  24t^^Deeree-holder  purchaser^ Application  for  delivery  rejected 
— Suit  for  po88e$9%on — Maintainability, 

A  siiit  by  the  deoree-bolder-pnrchaser  for  poasMaion  of  land  against  the 
judgment-debtor  after  a  previoos  application  by  him  under  S.  818,  G.  P.  C,  for  delivery 
of  property  haa  been  rejected  as  barred  as  haying  been  made  more  fchan  3  yean 
after  the  confirmation  of  sale  is  barred  by  S.  244,  C.  P.  C. 

Muttia  T.  Appa$ami,  I.  L.  B.,  18  M.  604 ;  Ldkshmana  Chettiar  y.  Kannammal,  I.  L. 
B.,  24  H.  185 ;  Ka$inatha  Aiyar  v.  Uthumansa  Bowthan,  I.  L,  R.,  25  M.  529  ;  Madhu- 
9udanda»  y.  Oovinda  Priachoudhrani,  I.  L.  B.,  27  C.  84  followed. 

Second  Appeal^  from  the  Decree  of  the  Subordinate  Judge's 
Court  of  South  Malabar  at  CaUcut  in  Appeal  Suit  No.  682  of  1900, 
presented  against  the  Decree  of  the  Court  of  the  District  Munsif 
of  Emad  in  0.  S.  No.  363  of  1898. 

C.  V.  Ananthakrishna  Aiyar  for  appellant. 

jB.  Oovindan  Nambiar  for  respondent. 


Murkanat 

y. 
Palakhal 
Baman. 


•  8.  A.  Ho.  901  of  1901. 


27ih  Norember  19Q2« 
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[vol.  Tin. 


Harkanat 

V. 

Falakhal 
Bamon. 


The  Coupt  delivered  the  following 

JUDGMENT :— The  question  which  has  been  raised  in  thia 
case  is  a  pure  question  of  law,  and  the  facts  on  which  it  depends 
are  beyond  dispute.  The  question  is  as  to  the  right  of  suit,  and 
we  have  therefore  to  decide  it,  though  it  waa  not  raised  in  the 
Courts  below. 

The  plaintiff  was  the  decree-holder  in  Original  Suit  No.  409 
of  1880  and  became  purchaser  of  the  plaint  piu)perty  which  was 
sold  in  execution  of  that  decree.  He  applied  under  S.  318,  Ciril 
Procedure  Code,  for  delivery  of  the  property  purchased,  but  his 
application  was  rejected  as  barred  by  limitation  having  been  made 
more  than  3  years  after  the  confirmation  of  the  sale,  and  he  brings 
the  present  suit  to  recover  possession  of  the  land  from  the  defendant 
who  was  the  judgment-debtor  in  C.  S.  No.  409  of  1 880. 

The  appellant's  Vakil  contends  that  the  suit  is  barred  by 
S.  244,  Civil  Procedure  Code.  If  the  question  were  not  already 
settled  by  more  decisions  than  one  of  this  Court  and  of  the  Calcutta 
High  Court,  we  should  entertain  considerable  doubt  as  to  whether 
proceedings  taken  by  a  purchaser  to  obtain  possession  of  the  property 
purchased  could  be  regarded  as  '^relating  to  the  execution,  discharge 
or  satisfaction  of  the  decree'*  within  the  meaning  of  S.  244,  Civil 
Procedure  Code,  when  such  proceedings  could  not  possibly  afFect 
the  execution,  discharge  or  satisfaction  of  the  decree. 

It  has,  however,  been  decided  in  the  case  reported  in^  Muiiia 
v.  Appasami,  Lakbhmanan  Chettiar  v.  Kannammal^,  MadhueU'^ 
dandaa  v.  Gobinda  Priachowdhrani^  and  Kasinatha  Aiyar  v.  Uthu^ 
mansa  Bowthan^  per  Moore,  J.  that  such  proceedings  between  the 
decree-holder  when  he  is  the  purchaser  and  the  judgment-debtor  are 
proceedings  in  execution  of  the  decree  and  relate  to  its  execution. 

Following  the  authority  of  these  cases  we  allow  the  second 
appeal  and  reversing  the  decree  of  the  Lower  Court  restore  that  of 
the  District  Munsif  dismissing  the  suit.  As  the  plea  on  which  the 
appellant  succeeds  was  not  taken  in  the  Courts  below,  we  leave 
each  party  to  bear  his  own  costs  throughout. 


1.  I.  L.  B.,  13  M.  504. 

2.  I.  L.  B.,  24*M.  186. 


8. 
4. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Subrahmanyam  ...  ...   Appellant*  {Plaintiff). 

V. 

Venkamma  and  others...  ...   Respondents  (Defendants). 

Hindu  Law — Adopt%(yn  hy  widow — Sapindan  consent — Authority  of  husband,  false  to       Subrah- 
the  Jenoijciledge  of  sapindOf  effect  of — Sapinda*8  consent,  effect  o/,  name  consenting —  ^ 

8apinda*8  consent,  some  not  being  applied  to,  effect  of — Consent  of  ottc  of  several    Ve: 
undivided  sapindas,  sufficiency  of. 

Where  the  assent  of  a  sapinda  is  obtained  under  the  representation  by  the  widow 
that  she  had  authority  from  her  husband  and  suoh  authority  turns  out  to  be  false, 
then  the  assent  of  the  sapinda  is  inefficacious. 

Bat  if  the  sapinda  knew  the  authority  to  be  false,  thou  his  assent,  if  otherwise 
efficacious,  may  be  valid. 

In  an  undivided  family  the  assent  of  the  senior  and  managing  member  (or 
sapinda)  may  be  sufficient. 

In  a  divided  family  seniority  has  nu  bearing  upon  the  validity  of  the  assent. 

The  widow  must  apply  for  the  assent  of  all  the  nearest  sapindas  and  an  adop- 
tion made  with  the  consent  of  one,  but  without  applying  for  the  assent  of  another 
of  the  same  grade,  will  be  invalid  though  it  may  be  that  if  application  had  been 
made  he  would  have  refused  his  assent. 

Appeal  from  the  decree  of  the  District  Court  of  Kistna  in 
0.  S.  No.  12  of  1900. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

F.  Krishnasami  Aiyar  and  K.  Suhramania  Sastri  for  respon- 
dents. 

The  Court  delivered  the  following 

JUDGMENT  : — ^This  is  a  suit  to  obtain  a  declaration  that  the 
adoption  of  the  2nd  defendant  by  the  1st  defendant — the  widow  of 
one  Elamayya — is  invalid  on  the  grounds  that  the  1st  defendant  had 
no  authority  from  her  husband  to  make  the  adoption,  and  that  the 
alleged  assent  of  the  3rd  defendant  alone  to  the  adoption  is  invalid 


•  A.  No.  114 of  1901.  18th  February  1903. 
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Subrah-      ^j^^  insufficient  in  law.     The  plaintiff  and  the  3rd  defendant  are 
manyam  * 

divided  brothers,  being  the  nearest  existing  cousins  of  the  deceased 

Ramayya,  who  died  issueless  about  20  years  ago,  leaving  him  sur- 
viving no  undivided  member  of  his  fainily.  The  2nd  defendant,  who 
is  the  son  of  a  remote  gnati  of  the  deceased,  was,  shortly  before 
the  institution  of  this  suit,  adopted  by  the  1st  defendant,  who  pur- 
ported to  adopt  him  in  pursuance  of  her  husband's  oral  authority 
and  of  the  assent  of  the  3rd  defendHut  and  some  other  gnutis.  The 
District  Judge  disbelieved  the  evidence  as  to  the  oral  authority 
given  by  the  husband,  but  upheld  the  adoption  on  the  grounds 
that,  according  to  the  proper  construction  of  the  document  (Exhi- 
bit III)  executed  by  the  3rd  defendant  signifying  his  assent  to  the 
adoption,  his  consent  was  one  given  independently  of  the  alleged 
authority  of  the  husband,  that  such  assent  was  not  proved  to  have 
been  given  from  corrupt  motives,  and  that  the  assent  of  the  3rd 
defendant  alone  was  sufficient  in  law  inasmuch  as  ''  it  would  have 
been  useless  for  the  widow  to  have  sought  also  the  assent  of  the 
plaintiff  who  probably  wanted  one  of  his  own  sons  to  be  adopted 
by  her.'' 

Notwithstanding  the  attempt  made  before  us  by  the  respon- 
dent's pleader  to  impugn  the  finding  of  the  District  Judge  a^  to 
the  alleged  authority  from  the  husband,  we  are  quite  satisfied  that 
his  finding  is  correct  and  that  tlie  oral  evidence  in  support  of  the 
alleged  authority  is  altogether  untrustw^orthy.  We  also  agree  with 
the  District  Judge  that  the  evidence  is  by  no  means  sufficient  to 
establish  that  the  3rd  defendant's  assent  was  procured  for  a 
pecuniary  consideration. 

The  two  questions  which  have  been  chiefly  argued  at  length 
before  us  are  (1)  whether  the  3rd  defendant's  assent  is  not  null 
and  void  as  having  been  given  on  a  representation  made  by  the 
widow  that  she  had  her  husband's  authority  to  make  the  adoption, 
and  (2)  whether  the  assent  of  the  3rd  defendant  alone  is  sufficient 
in  law,  either  absolutely  or  under  the  circumstances  of  the  case. 

The  principle  of  law  applicable  to  the  determination  of  the 
first  question,  as  laid  down  by  the  Judicial  Committee  of  the  Privy 
Council  in  Sri  BagMmadha  v.  Sri  Brozo  Kishoro^  and  in  Karu- 

1.     L.  R.  3  I.  A.  154.  ~~  " 
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nabdhi    Ganesha     Ratnamaiyar    v.    Gopala   Batnamaiyar^    and      Subrah- 
followed  by   this  Court  in  Venkatalahshmamma  v.  Narasayya^  is      °^*^y*"* 
that  the  assent  of  a  sapinda  to  an  adoption  to  be  made  by  the    Venkamma. 
widow   of  a  deceased  kinsman  should  be  one  given  by  him  in  the 
exercise   of  his  discretion  as   to  whether  the  adoption  ought  or 
ought  not  to  be  made  by  a  widow  not  having  her  husband's  autho- 
rity to  make  the   adoption  and  that,  therefore,  a  sapinda's  consent 
obtained  by  the  widow  upon  a  representation  that  she  had  received 
authority  to  adopt  from  her  husband,  when  no  such  authority  has 
in  fact  been  given,  is  inefficacious  in  law.     Applying  this  principle 
to  the  present  case,  the  8rd  defendant's  assent  would  undoubtedly 
be  inefficacious  if  it  could  be  regarded  as  having  been  influenced 
by  the  widow's  allegation  of  authority  from  her  husband. 

We  are  quite  unable  to  concur  with  the  District  Judge  in 
construing  Exhibit  III  as  the  according  of  an  independent  assent 
by  the  3rd  defendant,  whether  the  husband  had  given  permission 
or  not.  On  the  contrary  the  document  expressly  recites  that  in 
asking  the  3rd  defendant  to  give  his  assent  also,  the  widow's 
proposal  to  him  was  to  make  an  adoption  in  pursuance  of  her 
husband's  authority  given  to  her  in  the  presence  of  the  3rd 
defendant  and  other  gnatis.  The  learned  pleader  for  the  respond- 
ents seeks  to  distinguish  the  present  case  from  the  cases  above 
referred  to,  on  the  ground  that  if  no  authority  had  been  given  by 
the  husband,  as  alleged,  the  3rd  defendant  while  giving  his  assent 
must  have  known  perfectly  well  that  no  such  authority  had  been 
given  and  the  widow's  representation,  if  any,  that  such  authority 
was  given,  being  one  which  must  have  been  false  to  his  knowledge, 
could  not  have  influenced  the  exercise  of  his  discretion  in  accord- 
ing his  assent.  Assuming  that  the  alleged  authority  of  the 
husband  was  false  to  the  3rd  defendant's  knowledge,  the  sound- 
ness of  this  contention  must  be  accepted  and  the  case  would  thus 
be  clearly  distinguishable.  In  the  present  case,  no  doubt,  the  3rd 
doFenrlant  has  given  direct  evidence  in  support  of  the  alleged  oral 
a.ithoiity  of  the  husband  and  he  also  stated  in  Exhibit  III  that 
the  husband's  authority  was  given  in  his  presence.  Though  we 
concur  with  the  District  Judge  in  distrusting  his  evidence,  it  does 
not,  however,  necessarily  follow  from  this  circumstance  that  the 
1.    L.  B.  7  I.  A,  173.  2.    I.  L.  B.,  8  Mad,  545. 


Digitized  by 


Google 


242  THB   MADRAS   LAW   JOUBNAL  REPOBTS.  [vOL.  XIII. 

Snbrah-  3rd  defendant  himself  really  disbelieved  the  widow's  represent- 
manyam  ^^.^^^  ^^  ^^^^  ^^^^  ^^^  ^^^  ^^^  husband's  authority  to  adopt.  It 
Venkamma.  ^^^  ^^^  ^^^^^  believing  the  representation  to  be  true,  he  supported 
the  widow  by  falsely  stating  and  giving  evidence  that  he  himseU 
was  present  when  the  alleged  authority  was  given.  But  upon  the 
whole  evidence  in  this  case,  we  are  satisfied  that  he  knew  as  well 
as  the  Ist  defendant  did,  that  the  husband  had  given  no  authority 
whatever,  but  that  the  two  acting  in  collusion  against  the  plaintiff, 
invented  the  husband's  authority — which  the  3rd  defendant  was 
to  support  by  his  evidence — with  a  view  to  neutralizing  the  absence 
of  the  assent  of  his  brother  (the  plaintiff)  and  thus  avoid  the  risk — 
by  no  means  an  improbable  one — of  the  adoption  being  upset  on 
the  ground  that  the  3rd  defendant's  assent  alone  was  insufficient. 
We  cannot,  therefore,  hold  that  the  Srd  defendant's  assent  if 
otherwise  sufficient  is  invalidated  by  the  widow  having  falsely  set 
up  her  husband's  authority. 

In  approaching  the  consideration  of  the  2nd  contention  relied 
on  in  support  of  the  appeal,  we  have  to  be  guided  chiefly  by  the 
decisions  of  this  Court  in  Parasara  Bhattar  v.  Ranga  Raja 
Bhattar^  and  Venkatakrishfiamma  v.  Annapumammah*.  We 
may  at  the  outset  dispose  of  the  assent  alleged  to  have  been 
obtained  by  the  widow  from  a  number  of  Iier  husband's  distant 
gnatis,  with  the  remark  that  such  of  them  as  have  been  examined 
as  witnesses  in  the  case  deny  having  given  any  such  assent,  and 
that  even  assuming  it  to  have  been  given,  such  assent  can  be  of  no 
avail  as  the  1st  defendant  herself  in  her  evidence  states  that  she 
obtained  their  oral  assent  to  the  adoption  by  representing  to 
each  of  them  that  she  had  her  husband's  authority. 

In  Parasara  Bhattar  v.  Ranga  Raja  Bhattar)^  as  in  the 
present  case,  the  adoption  was  made  with  the  assent  of  only 
one  of  two  sapindas  of  equal  degree,  who  were  divided 
between  themselves  and  both  divided  from  the  deceased.  In 
upholding  the  adoption  on  the  ground  that  the  non-assenting 
sapinda  withheld  his  assent  on  improper  grounds,  thi:^  Court  laid 
down  the  law  applicable  to  the  case  as  follows: — ^   *    *    *    * 


1.    I.  L.  R.,  2  M.  202.  2.     I.  L.  R.,  28  M.  486. 
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and  where  the  only  surviving  members  of  the  family  are  divided      Subrah- 
•^  .  ,  manyam 

from  the  deceased  husband  for  whose  benefit  it  is  desired  to  make         v. 

the  adoption,  and  also  from  each  other  and  equally  distant  from  the 
deceased,  there  seems  nothing  in  principle  to  throw  doubt  upon  the 
sufficiency  of  the  assent  of  some  of  them,  when  bona  fide  given,  if 
it  be  shown  that  the  consent  of  the  others  is  refused  from  interested 
or  improper  motives  or  without  a  fair  exercise  of  discretion.  In  the 
present  case  the  assent  of  both  sapindas  was  sought  and  plaintiffs 
assent  to  a  second  adoption  was  not  absolutely  withheld,  but  it  was 
coupled  with  a  condition  that  the  widow  should  adopt  his  3rd  son. 
In  Suit  No.  156  of  1869,  he  had  stated  that  this  boy  was  already 
given  in  adoption  in  another  family.  That  assertion  is  found  now 
to  have  been  false  (see  Appeal  No.  51  of  1879),  but  the  widow, 
upon  the  ground  stated,  refused  to  make  an  adoption  which  might 
turn  out  to  be  invalid.  It  is  clear  that  plaintiff's  assent  was  subse- 
quently withheld  from  purely  interested  motives,  and  the  evidence 
^hows  that  the  assent  of  the  7th  witness  for  plaintiff — who  belongs 
to  a  branch  of  the  family  senior  to  that  of  plaintiff  and  who  is  at 
least  equally  entitled  with  the  plaintiff  to  succeed  to  the  reversion — 
was  given  with  complete  good  faith  aud  in  the  exercise  of  a 
deliberate  discretion^.'' 

It  will  be  observed  that  in  the  above  case  the  non-assenting 
sapinda  was  applied  to,  by  the  widow,  for   his  assent,  but  that  he 
refused  to  give  his  assent  unless   she  would  adopt  his  own  son, 
whom,  according  to  his  sworn  deposition  previously  given  in  a 
Court  of  justice,  he  had  already  given  in  adoption  to  a  third  party 
and  that  the  widow  refused  to  make  an  adoption  which  might  turn 
out  to   be   invalid.     In   the    prehont   case,    it  is  clear   from  the 
evidence  of  the  1st  defendant  herself  that  she  never  applied  to  the 
plaintiff  for  his  consent.     She  says   that  she  expressed  a  desire 
about  5  years   ago   to   adopt    the   2nd    defendant,  and   that   the 
plaintiff  then  said  he  would  give  his  own  boy  in  adoption,  who 
being  then  10  or  14  years  old,  was  in  her  opinion  too  old  to  be 
adopted.     Though  according  to  her  own  statement,  she  went  to  the 
houses  of  all  the  gnatis,  shortly  before  the  adoption,  she  did   not 
go  to  the  plaintiff^s  house  to  obtain  his  assent.     The^^plaintiff  and 
some  of  the  gnatis,  on  hearing  that  the  1st  defendant  was  going  to 
adopt  the  2nd  defendant,  sent   to  her,  about  10^  days  before  the 
1.    I.  L.  B.,  2  11.  206,  207. 
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Subrah-      adoption,  the  following  letter,  by  registered  post — which,  however, 
V.  being   refused   by  her,  was  returned  to  the  plaintiff  by  the  Post 

Office  : — "  It  is  learnt  from  rumours  you  give  rise  to,  that  having 
fallen  into  evil  ways  and  contrary  to  law  and  without  authority  or 
sanction  from  your  husband  or  the  nearest  gnatis,  and  on  the  evil 
advice  of  Venkatappayya,  you  are  goifig  to  adojSt  his  son.  Any 
adoption  made  in  the  said  manner  is  not  at  all  valid.  Even  if  you 
should  do  so,  our  right  of  heirship  cannot  be  lost.  It  is  clear  that 
you  have  no  good  intention  in  making  this  adoption  but  only  the 
evil  intention  of  allowing  the  property  to  go  into  other^s  posses- 
sion ;  such  adoption  will  be  caused  to  be  set  aside  by  a  Court.  So 
understand."  The  plaintiff  in  his  evidence  says  that  he  never 
asked  the  1st  defendant  to  adopt  his  son  and  that  she  never  asked 
him  for  his  assent  for  her  making  an  adoption. 

The  learned  pleader  for  the  respondent  urges  1st,  that  the 
assent  of  the  3rd  defendant  alone  is  sufficient  in  law,  especially  as 
he  is  the  plaintiffs  senior  in  age,  and  2ndly,  that  even  assuming 
that  under  ordinary  circumstances  the  widow  should  have  also 
sought  for  the  plaintiff ^s  assent,  she  need  not  have  done  so  in  the 
present  case,  as  it  was  certain  that  he  was  hostile  to  her  adopting 
the  2nd  defendant  and  would,  therefore,  have  refused  his  assent, 
even  if  applied  to.  Having  regard  to  the  deliberate  dicta  of  the 
Privy  Council  in  the  Bamna(P  Ghinnakimidi^  and  Ountuf^  cases 
—in  the  first  two  of  which  the  Judicial  Committee  disapproved  of 
the  proposition  of  Mr.  Justice  Holloway  that  the  assent  of  any 
single  ftapinda  would  be  sufficient -*->and  the  decisions  of  this  Court 
in  Arundadi  Ammal  v.  Kuppammal^,  Paraatera  Bhattar  v.  Banga 
Baja  Bhattar^y  and  Venkatahriahnamma  v.  Annapv/nvamma^,  it  is 
too  late  in  the  day  to  contend  that  the  assent  of  the  3rd  defendant 
alone,  ignoring  the  plaintiff,  would  be  sufficient.  As  regards  the 
3rd  defendant's  seniority  that  is  quite  immaterial  In  an  un- 
didivided  family,  no  doubt,  the  senior  in  age  having  the  status  of 
managing  member  of  the  family,  it  may  be  that  his  assent  alone, 
if  given  hona  fide,  will  be  sufficient  and  be  equivalent  to  the  assent 
of  the  family.  But  this  consideration  does  not  apply  to  cases  where 
th^  assent  has  to  be  sought  from  divided  kinsmen-^^specially  when 
they  are  also  divided  as  between  themselves.     Adverting  to  oases 

1.  12  M.I.  A.  897.  8.    L.  B.,  4  I.  A.  1, 13.  5.    I.  L.  B.,  2  M.  202. 
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in  which  the  deceased  husband  died  a  separated  member  and  there      ^^^ 
is  no  father-in-law  alive,  the  Judicial  Committee  in   the  Guntur  v. 

case  (I.   L.  R.,  I  M.  174  at  pp.  190-191)  explained  their  dictum 
in  the  Bamnad  case  as  follows  : — 

"  All  which  this  Committee  in  the  former  case  intended  to  lay 
down  was,  that  there  should  be  such  proof  of  assent  on  the  part 
of  the  sapindas  as  should  be  sufficient  to  support  the  inference 
that  the  adoption  was  made  by  the  widow,  not  from  capricious  or 
corrupt  motives,  or  in  order  to  defeat  the  interest  of  this  or  that 
sapinda,  but  upon  a  fair  consideration,  by  what  may  be  called  a 
family  council,  of  the  expediency  of  substituting  an  heir  by  adop- 
tion to  the  deceased  husband/'  The  expression  '  family  council' 
in  the  above  extract  is  no  doubt  rather  too  general  and  comprehen- 
sive. It  is  not  probable  that  it  was  intended  to  include  the  whole 
circle  of  sapindas  aud  samanodakas  or  to  imply  that  they  should 
assemble.  The  presumptive  reversionary  heir  or  heirs  are  the  nearest 
of  kin  to  the  deceased  husband  and  as  such  the  natural  advisers  ol 
the  widow ;  and  if  his  or  their  assent  be  obtained  >ind  the  same  be 
given  bona  fide  and  not  from  any  corrupt  motive,  that  would  be 
sufficient  authority  on  which  she  could  act,  and  it  would  not  be 
necessary  that  she  should  seek  the  assent  of  remoter  reversionary 
heirs.  The  two  cases  Parasara  Bhatta/r  v.  Banga  Baja  Bhattarl  and 
Venkatakrishnamina  v.  Annapurnamma'^ ,  evidently  proceed  on  this 
view,  though  it  does  not  appear  from  the  report  whether  or  not  there 
were  remoter  reversionary  heirs  in  existence.  If  the  presumptive 
reversionary  heir  or  heirs  withhold  his  or  their  assent  from  improper 
motives,  the  widow  may  validly  act  upon  the  assent  given  bona  fide  by 
remoter  reversionary  heirs.  Adverting  to  cases  in  which  a  majority 
give  or  with  hold  assent  and  a  minority  withhold  or  give  assent, 
Jufiti<^  Subrahmania  Aiyar  in  his  judgment  (concurred  in  by  Moorey 
J.)  in  V^nkaiahrisfmamma  v.  Armapurnamma^  observed  as  foUews : 
— ^at  p.  48^)  '^  It  should^  at  the  same  time,  be  borne  in  mind  that 
a  mere  numerical  majority,  whether  in  favour  o£  ox  agaiust  an 
adoption,  will  not  by  itself  determine  the  question^  Adoption  being 
a  proper  act,  it  will  be  presumed  that  when  the  majority  give  their 
assent,  such  assent  was  given  on  bona  fide  grounds.  If,  however,  it 
be  shown  that   the  majority   give  or  withhold  their   assent  from 


1.    I.  L.  R.,  2  M.  203.  2.    I.  L.  B.,  23  M.  486. 
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maSywn     ^P**^^^  considerations,  such  assent  or  dissent  will  be  of  no  avail  to 
y-  the    party   relying    on  it/*     In  the  above  case,    there  were   four 

reversionary  heirs  of  equal  degree,  three  of  whom  gave  assent,  but 
the  fourth  withheld  his  assent,  without  communicating  to  the  widow 
either  at  the  time  he  was  asked  to  assent  or  subsequently,  what  the 
reasons  for  his  refusal  were  and  the  adoption  was  upheld  on  the 
ground  that  the  sapinda  who  refused  "  to  give  his  reaHons  for  the 
opinion  why  an  heir  by  adoption  should  not  be  substituted,  while 
other  sapindas  decide  in  favour  of  such  substitution,  cannot  be  held 
to  exercise  properly  the  discretion  confided  to  him.  His  opinion 
against  the  adoption  must  be  put  entirely  out  of  consideration  as 
capricious  or  prompted  by  undue  considerations." 

In  both  the  above  cases,  the  widow  had  sought  .the  advice  and 
assent  of  all  the  presumptive  reversionary  heirs  and  the  adoption 
was  upheld,  though  one  of  the  two  in  the  first  case  withheld  his 
assent — but  on  an  improper  ground — and  one  of  the  four,  in  the 
latter  case,  withheld  his  assent — but  without  giving  any  advice  or 
reason.    In  the  present  case,  it  is  argued  that  though  the  plaintiff's 
assent  was  not  sought  for,  at  or  about  the  time  of  the  adoption,  yet 
inasmuch  as  he  would  have  refused  to  give  his  assent,  it  must  be 
taken  that  his  assent  was  applied  for  and  refused.  It  is,  however,  im- 
possible to  accede  to  this  argument.  If  it  was  her  duty  to  seek  the 
assent^  not  only  of  the  3rd  defendant,  but  also  of  his  brother  (the 
plaintifE),  she  cannot  be  regarded  as  having  discharged  her  duty 
because,  in  her  opinion,  she  would  have  made  an  application  to  the 
plaintiff  but  in  vaiu.     The  very  object  of  enjoining  a  widow  to  seek 
and  act  under  the  advice  of  her  husband's  sapindas  will  be  defeated 
if  she  does  not  give  an  opportunity  to  the  sapindas  concerned  to 
advise  her  against  making  an  adoption   or    against  adopting  a 
particular  boy.  It  may  be  that  if  the  sapinda  who  is  supposed  to  be 
opposed  to  the  adoption  be  consulted,  his  advice  against  the  adop- 
tion will  be  effective  upon  the  widow  or  it  may  be  that  the  widow's 
explanation  will  induce  him  to  change  his  mind  and  give  his  assent. 
Whether  the  deponent  was  conscious  of  it  or  not,  we  think  there  is 
much  truth  and  force  in  the  following  statement  of  the  plaintiff  in 
his  deposition  : —  "  I  was  not  asked  to  give  consent  to  the  adoption. 
I  cannot  say  what  I  would  have  done  if  I  had  been  asked."  In 
answer  to  questions  put  to  the  plaintiff  as  to  the  allusion  made  in  his 


Digitized  by 


Google 


PABT  VII.]  THE    MADRAS    LAW   JOURNAL   REPORTS.  24? 

notice — (Exhibit  I  already  referred  to) — to  the  Ist  defendant  having  Subrah- 
fallen  into  evil  ways,  he  stated  as  follows  : — ''  The  minor's  (2nd  ™*^^*" 
defendant's)  natural  father  was  familiar  with  the  Ist  defendant  and  ^^'^^ajn'"*- 
so  I  wrote  as  I  did  in  the  letter.  I  suspected  her  conduct.''  It  would 
have  been  perfectly  legitimate  on  the  part  of  the  plaintiff  to 
dissuade  the  widow  from  adopting  the  2nd  defendant  if  he  had 
reason  to  believe  that  such  adoption  would  lead  to  scandal  and 
bring  disrepute  on  the  family.  If  she  had  applied  to  him  for  his 
assent  and  he  withheld  the  same,  with  or  without  assigning  reasons, 
and  she  had  nevertheless  made  the  adoption  relying  on  the  assent 
of  the  3rd  defendant  alone,  we  should  then  be  in  a  position  to  decide 
whether  the  plaintiff  withheld  his  assent  properly  or  improperly  and 
capriciously.  But  it  is  clear  from  the  action  of  the  1st  defendant  in 
refusing  to  receive  the  letter  which  was  sent  to  her  by  registered 
post,  that  she  was  determined  to  ignore  him  and  not  care  for  his 
advice  or  even  give  him  an  opportunity  to  advise  her.  The  plaintiff 
says  in  his  evidence  that  he  never  asked  the  1st  defendant  to  adopt 
one  of  his  sons.  But,  assuming,  as  the  1st  defendant  says,  that 
some  5  years  before  the  adoption  the  plaintiff  wanted  her  to  take 
one  of  his  sons  in  adoption,  there  is  nothing  improper  in  a  sapinda 
proposing  to  give  his  assent  to  the  widow  adopting  his  own  son  if 
snch  son  be  the  nearest  sapinda,  and  refusing  to  give  his  assent  to 
her  adopting  a  stranger  or  a  distant  sapinda,  if  there  be  no  reason- 
able objection  to  the  adoption  of  his  own  son — ^as  for  instance  in 
the  case  of  Parasara  Bhattar  v.  Banga  Raja  Bhatiar^, 

For  the  above  reasons  the  adoption  of  the  2nd  defendant  made 
by  the  1st  defendant  with  the  assent  of  the  8rd  defendant  alone  is 
invalid.  The  appeal  is  therefore  allowed  and,  in  reversal  of  the 
decree  of  the  Lower  Court,  judgment  is  given  for  the  plaintiff  with 
costs  throughout,  declaring  the  adoption  of  the  2nd  defendant  by 
the  1st  defendant  to  be  invalid. 


1.    I.  L.  B.,  2  M.  80S. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr,  Justice  Bhashyam  Aiyangar. 

Easturi  and  others     ...  ...  ...        Appellants* 

[Defendants  8,  9,  10, 
V.  11  and  14). 

Anantharam  Thivari  and  others  ...       Respondents 

[Plaintiffs  and  De- 

fendants  1  to  7,  12, 

13,  15  and  16.) 

Kftstnri        Qovernment  paying  Mohini   to  trustees— Direction  by  QovermnefU  tit  ryot  to  paif  first 
.       ^*,  crop   assessment — No  assignment  of  public   revenue — Title  to    due  in  the  name   of 

Thirari.  trustees — Revenue  Recovery  Act  II  of  1864,  8s.  2   and    42— Personal   claim— Ho 

rent — Limitation  Act,  Artn.  110  and  120 — Rent  Recovery  Act. 

An  arrangement  by  which  the  Government  directs  its  ryot  to  pay  lo  certain 
trustees  of  a  mutt  firtst  crup  asaeaaraent  on  the  land  instead  of  itself  paying  cash  toth« 
•aid  trustees  is  not  an  asnignment  by  Government  of  the  public  revenue  to  the 
trusieeB. 

Krishnasami  v.  Venkatarama^ ,  referred  to. 

The  trustees  on  default  by  the  ryot  in  paying  the  assessment  should  bring  the 
matter  to  the  notice  of  the  revenue  authorities,  and  it  would  be  competent  to  the  latter 
to  realize  thearrear  under  Act  II  of  1864  (Madras)  and  pay  it  over  to  the  trustee?,  but 
the  latter  will  not  be  entitled  to  sue  in  their  own  name  for  the  amount. 

Ss.  2  and  42  of  the  Revenue  Kecovory  Act  are  applicable  only  to  public  rerenae 
and  not  to  realization  of  sums  due  to  an  institution  like  the  plaintiffs  mutt. 

If  the  trustees  are  entitled  under  the  aiTangement  to  sue,  in  their  own  tame* 
their  claim  is  only  a  personal  one  against  the  holders  of  the  land  for  the  time  being. 

Where  the  trustees  are  not  constituted  Inamdars  but  are  entitled  under  the 
arrangement  to  sue  in  their  own  names  for  the  first  crop  assessment,  their  claim  is  not 
one  for  rent  wichin  the  meaning  of  the  Bent  Becovery  Act  or  Art.  110  of  the  Limi- 
tation Act.    Such  a  claim  falls  under  Art.  120  of  the  Limitation  Act. 

Where  the  trustees  obtained  a  decree  personally  for  their  claim  against  the 
representatives  of  the  original  ryot,  who  agroed  with  Government  to  pay  over 
first  crop  assessment  to  the  trustees,  the  latter  are  not  entitled  also  to  a  decree 
personally  against  the  transferees  who  were  possessed  of  the  land. 

Second  Appeal  from  the  decree  of  the  Sabordinate  Judge's 
Court  o£  Negapatam  in  A.  S.  No.  450  of  1899  presented  against  the 

•  S.  A.  No.  1189  of  1900.  26th  November  1901. 

1.1.  L.  K.,  13  M.  819. 
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decree  of  the  Court  of  the  District  Munaif  of  Trivalur  in  0.  S.  No.      ^«'*^ 

75  of  1898.  Anaa^Mftm 

Thiyari. 

P.  S.  8%va»wami  Aiyar  for  appellant. 

T.  V.  Seshagiri  Aiyar  for  F.  Kriahnaswami  Aiyar  and 
V.  Rameaam  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  :— Until  1863  the  Government  was  paying  from 
the  Public  treasury  in  cash  Rs.  238-5-3  to  the  trustees  of  a  chari- 
table mutt^  of  which  the  plaintiffs  are  the  present  trustees.  In 
1863  the  Government  in  lieu  of  the  cash  payment  directed  the 
predecessor  of  defendants  1  to  4,  who  was  the  holder  on  ryotwari 
tenure  of  5  and  odd  velis  of  land,  to  pay  the  lirst  crop  assessment 
payable  on  the  land  amounting  to  Rs.  233-5-3  to  the  trustees  of  the 
mutt  instead  of  to  the  Government  revenue  oflScers  and  obtained 
from  him  an  agreement  (Exhibit  D)  that  he  would  do  so,  and  from 
that  time  the  trustees  were  apparently  collecting  the  said  amount 
and  the  Government  was  collecting  the  2nd  crop  assessment  on  the 
land  amounting  to  Rs.  120  as  well  as  the  whole  of  the  land-cess 
and  village-cess  from  defendants  1  to  4  and  their  predecessors.  In 
1893,  at  the  time  of  the  revision  of  the  Tanjore  assessment,  the 
assessment  for  the  1st  crop  was  raised  to  Rs.  299-8-0,  the  difference 
(Rs,  66-2-9)  between  that  and  the  former  assessment  being  payable 
to  Government  direct. 

The  plaintiffs  bring  this  suit  to  recover  Rs.  709-8-6,  being  the 
amount  payable  under  the  arrangement  made  in  1863  in  respect  of 
fa^lis  1303  to  1306  inclusive.  They  seek  to  recover  this  both 
personally  from  defendants  1  to  4  and  as  a  charge  on  the  said  5 
and  odd  velis  of  land,  portions  of  which  have  now  passed  into  the 
hands  of  defendants  6  to  16. 

The  District  Munsif  gave  a  personal  decree  against  defendants 
1  to  4  only  and  dismissed  the  suit  in  other  respects. 

On  appeal  by  the  plaintiffs  to  the  Subordinate  Judge,  he  held 
that  the  plaintiffs  were  entitled  to  a  charge^on  the  land  and  gave  a 
decree  against  all  the  defendants  to  that  effect,  affirming  also  the 
penoual  decree  against  defendants  1  to  4. 
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KMtnri  This  second  appeal  is  made  by  defendants  8  to  11  and  14  alone, 

▲oftiitharam  The  principal  contentions  raised  by  them  are  that  the  plaintiffs, 
*"'  even  if  entitled  to  maintain  the  suit,  have  no  charge  on  the  land, 
and  that  if  so,  the  period  of  limitation  applicable  is  3  yeai's,  the  suit 
being  one  for  rent  and  is  therefore  barred  except  as  against  the 
2nd  defendant,  who  has  given  an  acknowledgment  of  liability  which 
saves  the  bar  as  against  him. 

In  support  of  the  Subordinate  Judge's  judgment  the  learned 
pleader  for  the  1st  and  2nd  respondents  relies  on  the  decision  of 
this  court  in  the  case  reported  in  Kribhnasami  v.  Venhatarama}. 
In  the  absence  of  the  necessary  materials  bearing  on  the  question, 
some  of  which  are  referred  to  in  Exhibit  D,  we  are  unable  to  express  a 
definite  opinion  on  the  point,  but  we  are  inclined  to  agree  with  the 
view  there  taken  by  Mr.  Justice  Shephard,  viz.,  that  by  the 
similar  arrangement  made  in  that  case  in  1863  the  Government  did 
not  part  with  its  right  to  the  revenue,  and  the  fact  that  a  portion 
of  the  public  revenue  was  temporarily  appropriated  by  Government 
to  a  demand  against  the  public  treasury  did  not  deprive  such 
portion  of  its  character  as  public  revenue.  It  is  clear  that  the 
Government  revenue  was  not  assigned  to  the  trustees  as  Inamdarsin 
respect  of  the  holding,  and  the  very  fact  that  the  Government  did 
not  direct  the  ryot  to  execute  the  muchilka  Exhibit  D,  in  favour 
of  the  plaintiff's  mutt,  but  took  it  in  its  own  favour  clearly  indi- 
cates that  there  wag  no  transfer  of  the  rights  of  Government  to  the 
plaintiffs,  and  it  would  probably  be  open  to  Government  at  any 
time  to  substitute  any  other  arrangement  for  that  made  in  1863. 
In  this  view  whenever  the  ryot  fails  to  pay  the  said  assessment  to 
the  trustees  of  the  mutt,  the  latter  should  bring  the  matter  to  the 
notice  of  the  revenue  authorities,  and  it  would  be  competent  to  them 
to  realize  the  arrear  under  Act  II  of  1864  (Madras)  and  pay  it  over 
to  the  trustees.  This  view,  however,  was  not  put  forward  either  in 
the  pleadings  or  in  the  courts  below,  and  defendants  1  to  4  have 
not  appealed  to  the  Lower  Appellate  Court  and  have  not  taken 
any  part  in  bringing  this  second  appeal.  The  case  has  therefore 
to  be  disposed  of  on  the  footing  that  the  plaintiffs  were  assignees 
from  Government  of  the  said  annual  amount  of  JRs.  233-5-4  entitled 
to  sue  in   their   own   games.     In   this  view  it   is   clear   that  the 

h    I.  Ii.B.«  1811,819. 
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amount  which  they  now  seek  to  recover  is  not   public  revenue,  but      KaBtnri 
an  income  due  to  the  mutt   though  the  right  of  the  mutt  to  such  Anantharam 
income  originated  in  a  grant  or  arrangement  made  by  Government.  *^*"' 

Ss.  2  and  42  of  the  Revenue  Recovery  Act  are  applicable  only  to 
public  revenue  and  not  to  the  realisation  of  sums  due  to  an  institu- 
tion like  the  plaintifPs  mutt.  The  plaintiffs  can  therefore  enforce 
their  claim  only  as  a  personal  one  against  the  holders  of  the  land 
for  the  time  being  who,  if  there  had  been  no  assignment  in  favour 
of  the  plaintiffs,  would  have  been  obliged  to  pay  tho  amount  in 
question  as  land  revenue  to  Government  according  to  their  respec- 
tive shares.  In  the  view  that  the  plintiffs  have  not  been 
constituted  luamdars  bO  as  to  create  the  relation  of  land-holder  and 
ryot  between  themselves  and  pattadars,  the  claim  made  by  the 
plaintiffs  cannot  be  regarded  as  one  for  rent  either  for  the  purposes 
of  the  Rent  Recovery  Act  or  for  the  purposes  of  Art.  110  of 
Schedule  2  of  the  Indian  Limitation  Act,  1877.  There  being 
no  special  article  applicable  to  a  claim,  such  as  the  present,  it  falls 
under  the  general  Art.  No.  120,  which  prescribes  six  years  from  the 
date  of  the  cause  of  action  and  the  claim  therefore  as  a  personal 
one  is  not  barred.  As  only  some  of  the  defendants  have  preferred 
this  second  appeal,  viz.,  defendants  8  to  11  and  14,  the  decree 
appealed  against  will  stand  so  far  as  the  other  defendants  are  con- 
cerned. The  9th  defendant  was  a  purchaser  of  a  part  of  the  land  in 
revenue  auction  sale,  and  no  part  of  the  sum  claimed  in  the  plaint 
accrued  due  subsequent  to  his  purchase.  The  11th  defendant  is 
only  a  mortgagee  and  as  such  is  not  liable  for  the  Government 
revenue  and  therefore  for  the  plaintifPs  claim.  As  regards  defend- 
ants 8,  10  and  14,  they  were  no  doubt  in  possession  of  portions  of 
the  land  during  fasli  1306  and  as  such  would  be  personally  liable 
to  pay  severally  the  revenue  falling  due  on  their  respective  portions, 
but  as  the  plaintiffs  have  obtained  a  decree  which  has  become  final 
in  the  Original  Court  personally  against  defendants  1  to  4  in 
respect  of  all  the  lands  for  the  whole  of  fasli  1306,  the  plaintiff 
cannot  obtain  a  further  decree  against  defendants  8,  10  and  14 
for  a  portion  of  the  same  amount.  The  Second  Appeal  as  regards  all 
the  appellants  is  therefore  allowed.  The  plaintiffs  will  pay  the 
costs  of  the  appellants  in  this  and  in  the  lower  appellate  Court. 
The  decree  of  the  lower  appellate  Court  will  be  modified  accord- 
ingly and  affirmed  in  other  respects. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present :— Mr.  Jnatice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Jambu  Chetty  and  another  ...  ...     Appellants^ 

{DefendarUs). 


V, 

N.  P.  L.  N.  Palaniappa  Chettiar...  ...     Respondent 

Plaintiff). 

Jamlm  Ch©Uy  Negotiable  Instrvments  Act^  8,  94 — Debt — Creditor  accepting  bill  or  note — CondiiioiMl 

^:  or  absolute  payment — Presumption — Discount  in  addition  to  interest  for  troubh  in 

Chettiar.  realiiation — Negotiation — Additional  security—Notice  of  dishonor — Drawee  prima' 

rtly  liable — Lapse  of  a  reasonable  time — Notice  not  necessary — Pleadings-^Necettitj/ 

of  averment — Discharge. 

Where  there  is  a  debt  and  the  debtor  gives  a  note,  bill,  or  hnndi  for  the  debt, 
it  is  a  question  of  fact  in  each  case  whether  the  parties  intend  the  same  as  absolute 
or  conditional  payment.  The  prima  facie  presumption  as  to  the  effect  of  giving  and 
taking  a  note  or  bill  is  that  the  debt  ii  conditionally  paid  and  not  satisfied. 

Where  the  creditor  is  allowed  a  discount  of  2|  per  cent,  on  the  amount  of  the 
hondis  in  addition  to  interest  which  is  more  than  a  reasonable  compeusatioti  for  the 
trouble  to  be  taken  bj  the  creditor  in  realizing  the  hnndis,  payment  is  absoluto  sod 
not  conditional. 

The  mero  negotiation  of  the  note  or  bill  and  the  taking  of  an  additional  eecimlj 
aro  consistent  with  either  case. 

Where  the  bills  were  g^ven  as  an  absolute  payment,  the  creditor  cannot  sue  <m 
the  original  debt  or  cause  of  action. 

Notice  of  dishonour  must  be  given  even  to  a  drawer  though  he  may  be  pn* 
marily  liable  where  the  drawee  does  not  accept. 

S.  94  of  the  Negotiable  Instruments  Act  recognises  that  the  person  to  whom  notice 
of  dishonor  is  given  should  be  informed  not  only  that  the  instrument  was  dishonored 
and  in  what  way,  but  also  "  that  he  will  be  held  liable  thereon." 

Notice  of  dishonor  must  be  given  within  a  reasonable  time  alter  dishonor. 

A  person  who  says  that  notice  of  dishonor  is  not  necessary  it  averrmg  an  excep- 
tion to  the  general  rule,  and  must,  if  he  wants  to  rely  upon  the  same,  allege  the 
special  oircumstanoes  which  constitute  the  exception  in  the  pleadings. 

Where  either  dne  notice  of  dishonor  is  not  given  or  is  girren  after  the  lapne  of  t 
reasonable  time  the  person  liable  in  case  of  dishonor  will  be  discharged. 

•  A.  No.  86  of  1901.  6th  December  1902. 
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Appeal  from  the  decree  of  fehe  Subordinate  Judge^s  Conrt  of  Jambo  Chetty 
Madura  (West)  in  O.  S.  No.  14  of  1900.  Palan^appa 


F.  Krishnaswami  Aiyar  and  S.  Srinivasa  Aiyar  for  appellant. 

P.  8.  Sivaswami  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — This  is  an  action  for  the  recovery  of  the  sum 
of  Us.  5,421-14-10,  being  the  balance  alleged  to  be  due  on  accounts 
for  goods  sold  and  sums  lent  from  time  to  time,  by  the  plaintiff  to 
the  1st  defendant.  The  1st  defendant  admitted  his  liability  only 
to  the  extent  of  Rs.  521-3-9  and  objected  among  other  items  to  his 
having  been  debited  by  the  plaintiff  with  the  several  sums  of 
Rs.  1,547-4-9,  1,500-0-0, 1,765-8-3,  and  1,100-0-0,  being  the  amounts 
of  4  hundis  drawn  by  the  1st  defendant  in  favour  of  the  plaintiff, 
which  were  dishonoured  by  the  drawee  at  Rangoon.  The  Subordi- 
nate Judge  overruled  the  defendant's  objection,  and  gave  a  decree 
in  favour  of  the  plaintiff  as  sued  for.  The  defendants  appeal 
against  that  decree  and  urge  in  support  of  their  appeal  that  the 
plaintiff  having  accepted  the  hundis  in  discharge  of  the  debt  due 
to  him,  he  cannot  sue  upon  the  consideration  for  the  hundis,  and 
that  his  remedy,  if  any,  is  upon  the  hundis.  Apparently,  the  1st 
defendant  contended  in  the  Court  below  that  the  hundis  had  not 
only  been  accepted  in  discharge  of  the  debt,  but  that  the  same 
were  accepted  as  cash  payment  in  consideration  of  a  discount  of 
2\  per  cent,  on  the  amount  of  the  hundis,  and  that,  therefore, 
the  plaintiff  had  no  cause  of  action  against  him  either  on  the 
original  debt  or  upon  the  hundis,  he,  the  plaintiff,  having  taken 
the  risk  of  their  being  dishonoured  by  the  drawee.  Upon  the 
evidence  in  the  case>  we  ore  clearly  of  opinion  that  the  1st  defend- 
«ii  has  entirely  failed  to  establish  that  the  hundis  were  treated 
and  accepted  as  cash  payment.  Aa  we  understand  the  learned 
{deader  for  the  appellants,  his  contention  in  this  court  is  only  that 
the  BundiS  were  taken  as  absolute  payment  and  that  the  plaintiff 
cannot  therefore  sue  upon  the  original  consideration.  He  argues 
tiiat  unlike  &  promissory  note,  the  giving  of  a  bill  or  hundi  prima 
facie  operates  as  absolute  payment  o£  the  debt  and  that  the  onus 
is  upon  the  party  affirming  the  contrary  to  show  that  the  parties 
intended  it  to  operate  only  as  a  conditional  payment.     We  think 
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JftmbuChetfcy  that  there  is  no  distinction   in  this  respect  between  a  note  and  a 
Paianiappa   bill^  and  no  Authority  has  been  cited  to  us  in  support  of  sach  a 
Chettiar.     distinction. 

Whether  it  be  a  note  or  a  bill,  it  is  a  question  of  fact  in  either 
case,  whether  the  parties  intended  the  same  as  absolate  or  condi- 
tional payment,  and  the  presumption  is  that  the  efEect  of  giving 
and  taking  a  note  or  bill  is  that  the  debt  is  conditionally  paid.  As 
stated  by  the  Master  of  the  Rolls  in  In  re  Bomer  and  Haslarn^, 
it  is  perfectly  well-known  law,  which  is  acted  upon  in  every  form 
of  mercantile  business,  that  the  giving  of  a  negotiable  security  by 
a  debtor  to  his  creditor  operates  as  a  conditional  payment  only, 
and  not  as  a  satisfaction  of  the  debt,  unless  the  parties  agree  so  to 
treat  it. 

It  is  next  urged  that  the  evidence  in  the  case  shows  that  the 
parties  intended  the  hundis  to  operate  as  absolute  payment  of  the 
debt,  and  in  support  of  this  contention  reliance  is  chiefly  placed 
upon  the  plaintiff  having  been  allowed  a  discount  of  2^  per  cent, 
upon  the  amount  of  the  hundis  in  addition  to  interest  from  the 
date  of  the  hundis,  at  the  current  rate  prevailing  in  RangooDj 
which  it  ia  shown  was  higher  than  the  local  current  rate. 

The  Ist  defendant  in  his  written  statement  expressly  relied 
upon  this  circumstance  in  support  of  this  contention,  and  on  this 
point  also  cross-examined  the  plaintiff's  6th  witness  who  was  plain- 
tiff's agent  at  that  time.  The  witness  stated  that  discount  was 
allowed  to  cover  risks  in  connection  with  the  realization  of  the 
hundis  and  that  it  is  allowed  in  every  case.    • 

The  evidence  given  by  the  1st  defendant  on  this  point  was, 
that  for  cashing  Rangoon  hundis  the  highest  discount  is  |  per 
cent.,  but  that  he  consented  to  pay  2^  per  cent,  in  regard  to  the 
hundis  in  question,  because  the  plaintiff  was  to  have  the  risk  in 
case  Eadar  Ravathan  (the  drawee)  proved  insolvent.  There  was 
no  cross-examination  of  tbe  1st  defendant  on  this  point,  nor  was 
any  explanation  elicited  in  the  re-examination  of  the  plaintiff's 
6th  witness.  The  allowing  of  i  per  cent,  discount  may  be  regarded 
as  a  reasonable  compensation  for  the  trouble  to  be  taken  in  realis- 
ing at  Rangoon  the  amount  of  a  hundi  drawn  and  given  in  Madura ; 

1.    (1898)2Q.B.»tpikge296. 
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bat  2i  per  cent,  cannot  reasonably  be  regarded  merely  as  such  JambuChetty 
compensation,  and  it  clearly  shows  that  the  plaintiffs  calculated   Paianiappa 
upon  making  a  clear  profit  of  about  2  per  cent,  by  taking  the     ^^®<^*»»^- 
bill  in  discharge  of  the  debt,  without  at  the'same  time  running  any 
real  risk,  inasmuch  as  he  would  have  his  remedy   against  the  1st 
defendant,  upon  the  bills,  if  the  same  were  dishonoured  at  Ran- 
goon.    And  it  is  fairly  certain    that  the  plaintifiE^s  action  would 
have  been  based  upon  the  hundis,  but  for  his  having  been  pro- 
bably advised  that  such  action  would  be  sure  to  fail  for  want  of 
due  notice  of  dishonour. 

The  inference  to  be  drawn  from  the  comparatively  high  rate 
of  discount  is  strengthened  by  the  evidence  of  the  plaintiff's  6th 
and  3rd  witnesses.  The  former  says  that  the  Ist  defendant  some- 
times paid  the  plaintiffs  firm  in  cash  and  sometimes  by  a  bill,  the 
amount  of  which  was  credited  to  him  in  the  plaintiff's  account. 

If  the  bill  were  dishonoured  the  1st  defendant  would  pay  the 
amount  of  the  bill  or  he  would  be  debited  with  the  amount  thereof, 
and  the  plaintiff's  account  clearly  shows  that  the  1st  defendant  was 
first  credited  with  the  accounts  of  the  four  hundis  in  question, 
and  afterwards  debited  with  the  same  after  the  plaintiff  failed  to 
realise  them.  The  evidence  of  this  witness  as  to  the  interview  he 
had  with  the  1st  defendant  at  Madura  after  he  received  informa- 
tion of  the  hundis  having  been  dishonoured,  and  the  evidence  of 
the  3rd  witness  as  to  what  passed  between  him  and  the  1st  defend- 
ant at  Rangoon  in  reference  to  these  hundis  after  they  had  been 
dishonoured  when  the  1st  defendant  went  to  Rangoon,  clearly  go 
to  show,  that  the  plaintiff  accepted  the  hundis  unconditionally, 
with  the  intention  of  enforcing  his  remedies  thereunder,  if  the 
same  should  be  dishonoured  and  not  with  the  intention  of  suing  the 
1st  defendant  upon  the  original  consideration. 

We  cannot  accede  to  the  appellant's  contention  that  the  fact 
of  the  plaintiff  having  negotiated  two  of  the  hundis  shows  that 
the  hundis  were  given  and  taken  as  absolute  payment,  nor 
cseti  we  accede  to  the  respondent's  contention  that  the  giving  by 
the  Ist  defendant  of  certain  bundles  of  cloth  to  the  plaintiff  as  colla- 
teral security  for  the  hundis,  the  bundles  of  cloth  being  deliverable 
to  the  drawee  only  after  the  hundis  were  honored  by  him,  is  inconsis- 
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Jambuchetty  tent  with  hundia  having  been  accepted  as  absolute  payment.  The 
Falaiiiappa  negotiation  of  the  hundis  is  equally  consistent  with  their  having 
Chettiap.  lyQQi^  given  and  taken  as  absolute  payment  or  as  conditional  payment, 
and  as,  at  the  commencement  of  the  action,  the  two  hundis  were 
not  outstanding  in  the  hands  of  third  parties,  but  were  in  the 
plaintiff^s  possession,  who  was  thus  in  a  position  to  hand  over  the 
bills  to  the  defendant,  ho  could  bring  an  action  on  the  considera- 
tion, if  the  bills  in  this  case  were  taken  as  conditional  payment 
Davies  v.  Reily^, 

The  giving  of  additional  security  for  the  hundis  is  a  circum- 
stance not  inconsifitent  with  their  having  been  accepted  as  absolute 
payment,  but  rather  tends  to  confirm  the  inference  that  they  were 
given  and  taken  as  such.  For  these  reasons,  the  conclusion  we 
have  come  to  is,  that  the  four  hundis  in  question  were  accepted  as 
absolute  payment  of  the  debt,  and  that  the  plaintiff  therefore 
cannot  sue  upon  the  original  debt  even  in  the  view  that  they  were 
given  and  taken  as  conditional  payment  of  the  debt,  the  plaintiff 
cannot  maintain  this  action  as  he  was  guilty  of  laches  in  respect  of 
the  same,  and  they  must  therefore  be  treated  as  absolute  payments, 
and  as  between  the  1st  defendant  the  debtor  and  the  plaintiff  the 
creditor  the  debt  is  discharged. 

We  cannot  accede  to  the  respondent's  contention  that  inas- 
much as  the  drawee  did.  not  accept  the  bills,  and  the  1st  defendant, 
the  drawer,  therefore,  was  primarily  liable,  the  plaintiff  was  under 
no  obligation  to  give  notice  of  dishonour  to  the  1st  defendant. 
Section  94  of  the  Negotiable  Instruments  Act,1881,  recognises  that 
the  person  to  whom  notice  of  dishnour  is  given,  should  be  informed 
not  only  that  the  instrument  has  been  dishonoured,  and  in  what 
way,  but  also  "  that  ho  will  be  held  liable  thereon." 

Upon  the  evidence  of  the  plaintiff's  6th  and  3rd  witnesses,  we 
hold  that  notice  of  dishonour  was  not  given  either  in  express  terms 
or  by  reasonable  intendmeiit  by  informing  the  1st  defendant  that 
he  would  be  held  liable  thereon,  and  wo  also  hold  that  such  imper- 
fect notice  as  was  given  was  not  given  within  a  reasonable  time 
after  dishonour  {vide  sections  105  and  106,  Negotiable  Instru- 
ments Act;  also;  S.  A.  No.  967  of  1900J.     The  result,  therefore,  is 

1.    1898  (1)  Q.  B.  p.  I. 
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that  the  plaintiff  cannot  sue  the  1st  defendant  for  the  debt  any  J«mbuCh©tty 
more  than  on  the  bills.  The  respondent's  pleader  relies  upon  Pftianlap^a 
para  12  of  the  Judgment  of  the  Subordinate  Judge  and  on  clauses  ettiar. 
a,  c  and  g,  of  section  98  of  the  Negotiable  Instrument  Act,  and 
contends  that  no  notice  of  dishonour  was  necessary.  If  the  plain- 
tiff relied  upon  any  of  these  three  exceptions  to  the  general  rule 
as  to  the  necessity  of  giving  notice  of  dishonour,  he  ought  to  have 
made  the  necessary  averments  in  the  pleadings  and  established  the 
same.  Neither  in  the  pleadings  nor  in  the  issues  has  he  relied 
either  generally  or  specially  upon  all  or  any  of  these  three  excep- 
tions, and  we  cannot  permit  liim  to  raise  them  now,  as  each  of 
them  involves  questions  of  fact  which  can  be  satisfactorily  tried 
only  by  framing  additional  issues.  We  may  also  add  that  the 
evidence  to  which  our  attention  has  been  diawn  is  far  from  making 
out  clearly  any  of  these  exceptions.  In  the  view,  however,  which 
we  have  taken  of  the  main  question  involved  in  the  case,  riz.,  that 
the  bills  were  given  and  taken  as  absolute  payment,  it  becomes 
unnecessary  to  remit  such  additional  issues  for  trial,  even  if  we 
were  otherwise  disposed  to  do  so. 

The  Subordinate  Judge's  view  that  the  provisions  of  the  Nego- 
tiable Instruments  Act  are  not,  or  at  any  rate,  ought  not,  to  be 
strictly  applied  to  natives  is  manifeslly  unsound  and  untenable. 
If  any  local  usage  relating  to  bills  and  notes  in  an  Oriental 
language,  the  operation  of  which  usage  is  saved  by  section  1, 
though  such  usage  may  be  at  variance  with  the  Act,  be  relied  upon, 
such  usage  should  be  alleged  and  established  by  the  party  relying 
upon  it. 

The  appeal,  therefore,  is  allowed  with  costs  and  the  decree 
appealed  from  varied  accordingly. 

Both  parties  agree  that  the  plaintiff  should  have  a  decree  for 
Rs.  521-8-9,  the  amount  admitted  by  the  defendants  in  the  court 
below,  with  interest  at  6  per  cent,  from  date  of  phiiut  till  payment. 
Each  party  will  pay  and  receive  proportionate  costs  in  the  court 
below. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Subrahmauia  Alyar  and  Mr.  Justice  Davies. 

Yeerasokkaraja  minor  represented 
by  I  the    Collector  of   Salem  as 

Agent  to  the  Court  of  Wards  ...     Appellant*     (Petiiioner 

2nd  Defendant.) 

Papiah  ...  ..•  ...     Respondent    {Counter- 

Petitioner  Plaintiff.) 

Veerasokka*   Hindu    Laic^-Hindu  dying — Debts  no  cimrge  on  inheritance — Representative  not  howtd 
^^  to  pay  rateably — Civil  Procedure  Code  8,  252 — Due  application  of  astet* — Debt 

FADiah.  '^^'^  ^y  dcceatted  to  representative — Representative* «  righi  to  pay  himself  out — Pay- 

ments to  the  full  value — Assets  in  possession  of  representative  cannot  be  proceeded 
against — Position  of  executor — Jeioels  pledged  by  deceased — Redemption  by  repre- 
scntative  with  oicn  funds — Lien  unsecured  creditors  of  a  Hindu  have  no  charge  or 
lien  Ml  the  inheritance. 

The  heir  and  legal  representative  of  the  deceased  coming  into  posBeKsion  of  the 
deceased's  assets  is  not  bound  to  pay  each  and  every  creditor  rateably.  S.  252, 
C.  P.  C,  only  provides  that  the  representative  can  be  proceeded  against  personaUy  to 
the  extent  to  which  he  has  failed  to  apply  the  assets  duly. 

An  heir  paying  debts  but  not  paying  the  creditors  rateably  has  not  failed  to  apply 
assets  duly  within  the  moaning  of  8.  252,  C.  P.  C.  Every  payment  on  account  of  a 
debt  is  a  perfectly  lawful  payment  irrespective  of  its  effect  upon  other  creditors  and 
win  be  a  due  application  of  the  assets  within  the  meaning  of  S.  252. 

There  is  no  analogy  between  the  position  of  an  executor  governed  by  the 
special  provisions  of  the  Indian  Succession  Act  and  tliat  of  the  legal  representative 
under  the  Hindu  Law  hi  respect  of  the  distribution  of  assets. 

Where  payments  have  been  made  by  the  representative  to  the  full  value  of  the 
property  that  has  come  into  his  hands,  creditors  cannot  proceed  against  such  property 
on  the  mere  ground  that  the  representative  is  still  in  possession  of  property  or^- 
nally  belonging  to  the  deceased. 

Ram  Oolam  Dobey  v.  Ayma  Begum^  followed. 

Where  certain  jewels  were  pledged  by  <he  deceased  and  the  representative 
redeemed  them  with  his  own  money  he  is  entitled  as  against  the  creditors  to  a  lien 
with  respect  to  the  amount  paid  by  him  for  redemption.  The  representative  is  not  » 
mere  volunteer  in  so  redeeming  with  his  own  funds. 

Where  a  debt  is  due  by  the  deceased  to  the  representative  the  latter  is  entitled  to 
pay  himself  out  of  the  assets  as  he  cannot  sue  himself. 

•  A.  A.  0,  No.  80  of  1902.  0th  December  1002. 

1.    12  W.  R.  C.  R.  177. 
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Appeal  from  the  order  of  the  District  Court  of  Salem,  dated  Veeraaokka- 
the  28th  February  1902  in  C.  M.  P.  No.  34  of  1901,  in  E.  P.  No.  46        '^i'' 
of  1900  in  O.  S.  No.  82  of  1898.  ^""^^"^ 

T.  Subramania  Aiyar  for  appellant. 

P.  B.  Sundara  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — Subrahmania  Aiyab,  J. — ^The  decree  in  execu- 
tion of  which  the  present  question  arises  was  obtained  by  the 
respondent  on  a  promissory  note  against  the  appellant  as  the  son 
and  heir  and  legal  representative  of  his  mother,  the  executant  of 
the  promissory  note,  the  decree  directing  payment  from  the  estate 
o(  the  deceased  debtor.  The  respondent  having  attached  certain 
jewels  of  the  deceased  in  the  possession  of  the  officers  of  the  Court  of 
Wards  who  were  in  charge  of  the  estat.e  of  the  appellant  (a  minor), 
a  claim  was  put  forward  on  behalf  of  the  appellant  to  the  effect 
that  the  respondent  as  attaching  creditor  was  entitled  to  only  so 
much  of  the  sale  proceeds  of  the  jewels  as  might  exceed  the  sum 
of  Rs.  1,562  due  to  the  appellant  (made  up  of  !Rs.  361  paid  after 
the  death  of  the  appellant's  mother  for  the  redemption  of  two  of 
said  jewels  from  tho  creditor  to  whom  they  had  been  pledged  by 
her  and  of  Bs.  1,091  also  paid  subsequent  to  the  mother's  death  to 
certain  of  her  other  creditors  and  Rs.  110  advanced  to  the  mother 
oat  of  the  appellant's  own  funds  some  time  before  her  death).  The 
District  Judge  without  going  into  the  truth  of  the  alleged  pay- 
ments held  that  the  claim  was  not  l^ally  sustainable. 

The  questions  raised  in  the  argument  before  us  were  whether 
it  was  the  duty  of  the  appellant  and  those  entitled  to  act  on  his 
behalf  in  the  matter  to  pay  his  mother'a  creditors  rateably  out  of 
the  assets  left  by  her  and  whether  the  appellant  is  entitled  to  any 
and  what  portion  of  the  sale  proceeds  of  the  attached  jewels  which 
appear  to  have  been  sold  with  the  consent  of  the  parties  subject  to 
the  decision  of  the  appellant's  claim. 

It  is  now  settled  that  unsecured  creditors  of  a  Hindu  have  no 
charge  or  lien  on  the  inheritance.  No  text  or  other  Hindu  Law 
authority  has  been  cited  in  support  of  the  contention  that  an  heir 
and  representative  such  as  the  appellant  was,  in  applying  the  ances* 
tor's  assets  in  his  hands  towards  the  discharge  of  the  ancestors 
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Veorasokka-  debts,  bound   to    pay   each  and  every  creditor   rateably.    Nor  is 

V.  there  any  statutory  provision  to  that  efEect.     The  effect  of  S.  252 

^^^"  *      of    the   Civil   Procedure   Code    is    only    that    the    representative 

Subrahmania  cqyi  be  proceeded  against  personally  to  the  extent  to  which  he  has 
failed  to  apply  the  assets  duly.  It  is  scarcely  necessary  to  say 
that  it  does  not  follow  from  this  that  if  payment  is  not  n^ade  by 
the  heir  rateably  he  has  failed  to  apply  the  assets  duly.  Tie 
cases  cited  for  the  appellant  {Syed  Jafer  Hussnin  and  others  v. 
Hingan^ y  Joogul  Kiahone  Singh  v.  Kalee  Chumsingh^ ,Kattala  Uppi 
v.  Thangara  Varma  Rajah  of  Kottayatu  Padinhari  Kovilagam^) 
proceed  on  the  clear  assumption  that  every  payment  on  account 
of  a  debt  is  a  perfectly  lawful  payment  irrespective  of  its  e^ect 
upon  the  other  creditors,  and  would  be  a  due  application  of  the 
assets  within  the  meaning  of  the  section.  That  assumption  is  made 
for  the  obvious  reason  that  the  principle  of  distributing  among 
the  general  body  of  creditors  the  whole  of  the  avilable  assets 
rateably  is  unknown  to  the  law  except  where  it  has  been  iutro- 
duced  by  express  legislation.  If  in  the  absence  of  adequate 
legislation  on  the  point,  we  should  hold  that  a  legal  representative 
such  as  the  appellant  is  bound  to  distribute  assets  coming  to  his 
hands  rateably  only,  we  should  be  adopting  a  rule  which  though 
just  in  the  abstract  would  yet,  as  is  obvious,  be  attended  with 
serious  difficulties  in  its  practical  applicatiou.  This  is  a  con- 
sideration which  ought  not  to  be  overlooked,  for  whether  it  is 
workable  is,  in  the  language  of  Lord  liohertson  in  Janson  r. 
Driefontein  Coiisolidated  AHnea  Co.,  Limited^  "  one  oE  the  tests 
of  any  legal  doctrine." 

It  is  hardly  necessary  to  say  that  there  is  no  analogy  whatever 
between  the  case  of  an  executor  who  is  governed  by  the  special 
provisions  of  the  Indian  Succession  Act  and  that  of  the  appellant 
as  a  legal  representative  under  the  Hindu  Law,  with  reference  to 
the  question  of  the  distribution  of  the  assets  among  creditors; 
nor  has  the  passage  cited  from  Domat  (Volume  II,  page  107) 
any  bearing  oq  the  present  case  as  the  heir  referred  to  therein 
seems  to  be  subject  to  a  rule  peculiar  to  the  Roman  Law.  In 
my  opinion,  therefore,  the  answer  to  the  question  under  consider- 
ation should  be  in  the  negfative. 

1.  8  W.  R.  161.  3.     3  M.  H.  C.  R.  161. 

2.  25  W.  B.  224.  4.    L.  B.  1902  A.  C,  606. 
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As   to   the   next   question,  it   was   urged   on   behalf   of   the  Vecrasokka- 

Taja 
respondent  that  as  the  jewels  themselves  are  still  in   the  hands  v. 

of  the  appellant,  the  respondent  is  entitled  to  proceed  against  them         ^^^^ 

as  assets  undisposed  of,  without  reference  to  any  payments  made  S^^rahmajfiia 

by  him  or  on  his  behalf  to  other  creditors.  Now,  supposing  that 

the  Court  of  Wards  had  caused  the  jewels  to  be  sold  by  auction 

and  purchased  them  with  the  minor^s  other  funds  in  their  hands 

and  paid  the  sale  proceeds  to  the  mother's  creditors  it  would  be 

impossible  to  contend  that    the  jewels   were  still    undisposed   of 

assets  on  the  ground  that  they  still  remained   in  the  possession 

of  the  minor.     In  cases  like  the  present  the  thing  to  be  considered 

is  the  real  effect  of  what  has   been  done   and  not    whether    the 

property  which  originally  belonged  to  the  deceased  is  still  with 

the  representative.    Ram  Golam  Dobey  t\  Ayma  Begum^  relied  on 

by  the  appellant  is  a  clear  authority  in  favour  of  this  view.     There 

Loch  and  Mnrphertfon,  JJ.  held  that  when  a   defVndint  against 

whom  a  decree  had  been  passed  in  his  representative  capacity  had 

made  payments  in  satisfaction  of  the  decree  to  the  full  value  of 

the  property  of  the  deceased   which   had  come   or  which    might 

have  come  to  his  hands,  the  decree  could  no  longer  be  executed 

even  though  the  defendant  had    still  in   his  possession    property 

which  originally  belonged  to  the  deceased. 

The  good  sense  of  the  reasoning  on  which  this  decision  rests, 
even  were  the  question  res  integra,  would  induce  one  to  adopt  the 
same  view.  It  may  be  added  that  the  present  is  eminently  a  case 
for  raising  the  presumption  that  the  payment  was  made  on  behalf 
of  the  appellant  as  representative  of  his  mother  inasnmch  as  he 
himself  is  incapacitated  and  the  persons  making  the  payment  are 
public  servants  bound  to  proceed  in  the  matter  according  to  the 
provisions  of  8.  17  of  Regulation  V  of  1804  with  the  sanction 
of  the  Court  of  Wards.  To  hold  otherwise  would  be  to  unjustly 
mulct  the  appellant  to  the  extent  of  the  payments  already  made. 

Apart  from  this  ground  so  far  as  the  sum  of  Rs.  361  said  to 
have  been  paid  for  the  redumption  of  the  two  jewels  is  concerned, 
the  appellant  is  in  my  opinion  entitled  to  a  lien  on  those  jewels  for 
the  amounts  so  paid. 

This  payment  if  true  was  not  a  payment  by  a  new  stranger.  It 
was  one  made  in  the  course  of  getting  possession  of  the  deceased's 

1.    12  W.  R.,  177. 
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Veeraaokka-  assets  which  the  appellant  had  to  dispose  of  in  accordance  with  the 

T.         law.    In  Sheldon  on  Sabrogations  it  is  stated  on  the  anthority  of 

^£!!!  '      certain  decisions  in  America  (where  under  the  initial  gpiidance  of 

Subrahmaiiia  Chancellor  Kent  the  di>ctrine  of  Subrogation  derived  from  the 
Civil  Law  has  been  developed  more  fully  than  in  England)  that  the 
wife  and  children  of  a  deceased  who  pay  valid  demands  against 
his  estate  have  been  held  not  to  be  mere  volunteers  and  may  be 
subrogated  (See  2nd  edition  page  368).  The  reason  for  the 
application  of  the  principle  to  such  cases  would  seem  to  be  well 
expressed  in  the  following  passage  quoted  by  the  author  referred 
to  at  pp.  368  and  369  from  a  judgment  of  Thompson  C.  J. :  '^  I 
regard  the  doctrine  as  applicable  in  all  cases  where  a  payment  has 
been  made  under  a  legitimate  and  fair  effort  to  protect  the  ascer- 
tained interests  of  the  party  payings  and  where  intervening  rights 
are  not  thereby  jeopardized  or  defeated.  Such  payments, 
whatever  their  effect  may  be  at  law  in  extinguishing  the  indebted- 
ness to  which  they  apply  will  not  be  so  regarded  in  equity,  if 
contrary  to  equity  to  regard  them  so.'* 

Here  ni  right  of  the  respondent  has  been  jeopardised  or 
defeated  by  the  payment  made  for  redeeming  the  jewels  and  it  is 
but  equitable  that  creditors  like  the  respondent  who  wish  to  take 
advantage  of  the  redemption  should  do  so  only  subject  to  the 
condition  of  paying  what  they  would  have  had  to  pay,  were  they 
themselves  redeeming  the  property. 

In  regard  to  the  Rs.  1 10  said  to  have  been  advanced  to  the 
mother  in  her  lifetime,  the  appellant  has  a  right  to  pay  himself 
out  of  the  assets  as  he  cannot  sue  himself. 

It  follows  that  the  appellant  is  entitled  to  be  paid  out  of  the 
sale-proceeds  the  sums  which  he  proves  he  is  entitled  to,  in  the 
view  of  the  law  stated  above  and  that  the  respondent  is  only 
entitled  to  the  remainder. 

I  would,  therefore,  set  aside  the  order  of  the  District  Judge 
and  would  remand  the  case  for  enquiry  into  the  truth  of  the 
allegations  made  on  behalf  of  the  appellant  and  fur  disposal  on 
the  merits. 

Costs  in  this  court  should  abide  the  result. 

Daviss,  J. :— I  concur. 
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IN  THE  HIGH  COURT  OF  JCJDICATtJRE  AT  MADRAS. 

Present  : — Sir  Charles  Arnold  White,  Chief  Justice, 

Sami  Aiya         ...  ...  ...  ...     Petitioner* 

V-  {lat  Accused). 

The  King  Emperor  ...  ...  ...     Resfondent. 

Criminal  Procedure  Code^  S.  423 — Charges  of  theft,   rioting,   hurt,   ^'c, — Acquittal   on      Sami  Aiya 
charge  of  theft — Conviction  on  other  charges — Appeal  by  the  accufted — Setting  aside  '^* 

of  aquittal — Dacoity — Commitment  to  Sessions. 

In  the  absence  of  dishoneat  intention  a  charge  of  theft  cannot  be  sustained. 

It  is  not  competent  to  an  Appellate  Tribunal  (at  any  rate  on©  other  than  the 
High  Court)  to  set  aside  an  acquittal  under  S.  423,  Cr.  P.  C. 

Wliere,  therefore,  a  2nd  Class  Magistrate  acquitted  the  accused  on  a  charge  of 
theft,  but  convicted  them  on  charges  of  unlawful  assembly,  rioting  and  hurt,  and  on 
appeal  by  the  accused  against  such  conviction  the  Deputy  Magistrate  found  that  on 
the  facts  the  accused  must  be  held  to  have  committed  the  offence  of  dacoity  (by 
theft)  and  committed  them  to  the  Sessions  : — 

Held  (1)  that  the  Deputy  Magistrate  had  no  jurisdiction  to  set  aside  an  acquittal 
in  an  appeal  by  the  accused  against  their  conviction  upon  other 
charges ; 

(2)  that  without  reversing  the  acquittal  on  the  charge  of  theft,  a  necessary 

ingredient  in  the  offence  of  dacoity  would  be  wanting  ;  and 

(3)  that  the  order  of  the  Deputy  Magistrate  in  committing  the  accused  to 

the  Setfsions  was  wrong. 

Petition,  under  Ss.  435  and  439  of  the  C.  P.  C,  praying  the 
High  Court  to  revise  the  judgment  of  the  1st  Class  Magistrate  of 
Patukotai  Division  in  Criminal  Appeal  No.  67  of  1902  presented 
against  the  findings  and  sentencej  of  the  Stationary  2nd  Class 
Magistrate  of  Patukotai  in  C.  C.  No.  322  of  1902. 

T.  Rangachariar  for  P.  8.  Sivaswami  Aiyar  for  petitioner. 
The  Public  Prosecutor  (E.  B.  Powell)  for  the  Crown. 

The  Court  made  the  following 

ORDER: — In  this  case  the  accused  were  charged  with  being 
members  of  an  unlawful  assembly,  rioting,  hurt  and  theft.  The  2nd 
Class  Magistrate  acquitted  them  on  the  charge  of  theft  on  the 
ground  that  they  have  acted  without  dishonest  intention.  He 
convicted  them  on  the  other  charges. 

•  C.  R.  C.  No.  484  of  1902  and  C.  R.  P.  No.  309  of  1902.      10th  December  1902. 
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SamiAiya  The  accused  appealed.     On  appeal   the   Deputy  Magistrate 

King        was  of  opinion  that  on  the  facts  as  found  by  the  2nd  Class  Magis- 

mperor.     ^p^^^^  ^.j^^  offence  of  theft  must  be  held  to  have  been  committed 

and  that  the  offence  committed  by  the  accused  amounted  to  dacoi- 

ty,  and  he  committed  them  to  Sessions. 

One  of  the  facts  as  found  by  the  2nd  Class  Magistrate  was 
that  the  accused  had  acted  without  dishonest  intention.  The 
finding  of  the  Deputy  Magistrate,  in  the  face  of  this,  that  the 
accused  must  be  held  to  have  committed  theft,  canmot  possibly  be 
supported.  The  Public  Prosecutor,  in  fact,  did  not  attempt  to 
support  it. 

A  further  point  taken  on  behalf  of  the  accused  was  that  it 
was  not  competent  for  the  Deputy  Magistrate  to  reverse  the 
acquittal  on  the  charge  of  theft.  Now  without  reversing  the 
acquittal  on  the  charge  of  theft,  a  necessary  ingredient  of  the 
offence  of  dacoity  would  have  been  wanting  and  a  committal  to 
Sessions  oo  a  charge  of  dacoity  would  have  been  clearly  wrong. 

T  am  of  opinion  that  under  8.  423,  C.  C.  P.,  the  Deputy 
Magistrate  had  no  power  to  reverse  the  acquittal  on  the  charge  of 
theft.  It  seems  to  me  the  words  '  reverse  the  finding  and  sentence' 
in  clause  1  (/)  mean  reverse  the  finding  upon  which  the  convic- 
tion was  based,  and  do  not  empower  the  Appellate  Tribunal  (at 
any  rate  an  Appellate  Tribunal  other  than  the  High  Court)  to 
reverse  or  set  aside  an  acquittal.  The  case  Queen  Empress  v. 
JahanuUa^,  to  which  my  attention  has  been  called  by  the  Public 
Prosecutor,  is  distinguishable  on  the  ground  that  the  Appellate 
Tribunal  in  that  case  (the  High  Court)  was  a  tribunal  which  has 
jurisdiction  to  set  aside  an  acquittal. 

The  order  of  the  Deputy  Magistrate  must  be  set  aside. 

The  Public  Prosecutor  has  urged  that  the  sentences  are 
inadequate  and  has  asked  that,  as  a  court  of  revision,  I  should 
enhance  the  sentence.  The  sentences  are  no  doubt  light,  but 
I  do  not  think  they  are  so  clearly  inadequate  as  to  call  for  the 
interference  of  this  court. 


1.    I.  L.  R.,  28,  C.  976. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Patumma  and  others    ...  ...  Appellants'^  {Legal 

representatives  of  the 
deceased  Ist  Petitioner.) 

V.  ^ 

Idivi  Beari       ...  ...  ...      Respondent  (Counter- 

petitioner.) 

Civil  Procedure  Code,  S.  273— Litnitation  Act,  Sc/i.  II^Art.  179,  CI,  (2)—Attachmant  of     PatumniA 
decree — Effect   of — Decree-holder^ 8  right  to  apply  for   emeaition — Application  ***    tj«  i^ 
accordance  with  law. 

8.  273  of  the  Civil  Procedure  Code  does  not  render  the  decree  attached  under  it 
permanently  incapable  of  execution  or  does  not  destroy  the  decree-holder's  interest 
in  the  decree  attached.  It  merely  operates  as  a  stay  of  execution  unless  and  until 
the  events  mentioned  therein  take  place  and  delays  the  realisation  of  the  decree  by 
the  decree-holder. 

An  application  for  execution  of  a  decree  made  by  the  decree-holder  when  hU 
decree  has  been  attached  and  while  the  attachment  is  yet  subsisting  is  one  in 
accordance  with  law  and  keeps  the  decree  alive  and  a  subsequent  application  made 
within  3  years  of  the  such  last  mentioned  application  is  not  barred  by  Art.  179,  CI.  (2), 
Limitation  Act. 

Appeal  from  the  order  of  the  District  Court  of  South  Canara 
in  A.  S.  No.  347  of  1900^  presented  against  the  order  of  the  Court 
of  the  Subordinate  Judge  of  South  Canara  in  Regular  Execution 
Petition  No.  96  of  1900. 

K.  Narayana  Bow  for  appellant. 

2C.  Bamachandra  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :— We  think  that  the  view  taken  by  the  learned 

District  Judge  is  erroneous.    The  application  made  by  Pathumma 

to  execute  her  decree  was  made  to  the  proper  Court  and  was  made 

in  accordance  with  law.     The  fact  that  the  Court  could  not^  by 

reason  of  the  attachment  of  the  decree,  immediately  execute  it  on 

Pathamma's  application,  does  not  render  her  application  one  not  in 

accordance  with  law.     All  that  S.  273  of  the  Civil  Procedure  Code 

requires  is,  that  the  Court  receiving  notice  of  attachment   '^  shall 

stay  execution'^  unless  and  until  certain  events  take  place,  that  is,  it 

— 
«  A.  A.  A.  0.  No.  23  of  1902.  20tb  Janoory  1901. 
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Patomma 

V. 

Idiyi  Beari. 


prevents  the  Court  from  proceeding  with  the  execution  until  such 
events  take  place,  but  it  does  not  render  the  decree  permanently 
incapable  of  execution  by  the  decree-holder,  or  destroy  the  decree- 
holder^s  interest  in  it.  It  merely  delays  the  realisation  of  his 
interest  in  it.  To  hold  otherwise  would  manifestly  open  a  wide 
door  to  fraud  by  collusion  between  the  judgment-debtor  and 
persons  attaching  the  decree  with  the  object  of  preventing  the 
decree-holder  from  realising  his  decree  for  more  than  three  years 
and  thus  causing  its^execution  to  be  barred  by  limitation. 

Pathumma's  application  was,  therefore,  sufficient  to  keep  the 
decree  alive,  and  the  present  application,  though  made  not  by  her, 
but  by  her  attaching  creditor,  was  made  within  three  years  of  her 
application,  and  is  therefore  not  barred  by  Art.  179,  Schedule  2  of 
the  Limitation  Act.  We  set  aside  the  order  of  the  District  Judge 
and  restore  the  order  of  the  Subordinate  Judge  with  costs  in  this 
and  m  the  lower  appellate  Court. 


IN  THE  Hl(iH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  J  ustice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Sabapathy  Patter  and  another    . . . 


Murukhan  and  others 


...    Appellants* 
(Petitioners), 

. . .  Respondents 
(Counter-peti- 
tionevif.) , 

Sabapathy     Redetnption  decree — Lapse  of  time  limited — Extension  of  time — Discretion. 
Patter 
V.  Plaintiffs  who  have  not  applied  for  redemption  in  the  proper   time  on  the  view 

Murukhan.  ^^^  jj^^^  ^^  jj^  erroneous  in  the  Fall  Bench  case  of  Vedapuratti  v.  VcUlabha  Valia 
Raja^  that  a  second  suit  for  redemption  was  maintainable,  may  apply  for  an  extension 
of  time,  and  it  will  be  in  tho  proper  exercise  of  the  Court's  discretion  to  grant  such 
extension. 

Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 
South  Malabar  at  Palghat,  dated  the  2t)th  July  1902  on  M.  P. 
No.  428  of  1902. 

C.  V,  Anantakrishna  Aiyar  for  appellants. 
J,  L.  Bosario  for  respondents. 


•  A.  A.  O.  No.  114  of  1902. 

1.    I.  L.R.,  25  M.  300. 


20th  January  1903. 
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JUDGMENT :— Having  regard  to  the  fact  that  under  the 
decision  of  the  Courts  prior  to  the  recentPull  Bench  decision  reported 
in  Vedapuratti  v.  Vallahha  Valia  Raja},  a  redemption  decree  was 
not  regarded  as  a  bar  to  a  second  suit  for  redemption,  and  that  the 
petitioners  were  thereby  misled  as  to  the  necessity  for, redeeming 
strictly  within  the  time  limited  by  the  decree  on  pain  of  altogether 
losing  the  right  to  redeem.  We  think  the  Subordinate  Judge 
might  properly  in  the  exercise  of  his  discretion  have  extended  the 
time  for  redemption  granted  by  him  in  the  appeal  against  the 
decree.  We  accordingly  extend  the  time  to  three  months  from 
this  date,  but  we  direct  the  appellants  to  pay  the  respondent's  costs 
in  this  appeal  and  in  the  lower  Court. 


Sabapathy 
Patter 

V. 

Murukhan. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Srinivasa  Ramanujachariar     ...     Appellant*  [Defendant). 


Subbachariar  by  his  next  friend 
Srinivasachariar  and  another... 


Respondents  {Plaintiffs). 


Limitation  Act^  Art«i.  120  and  131 — Right  to  receive  Tasdik — Declaration^  suit  for — 
Limitation — Adjudication^  effect  of. 

A  suit  for  a  declaration  thr.t  the  plaintiff  as  Dhai-makarta  of  a  certain  religions 
institution  is  entitled  to  receive  direct  from  Government  a  certain  Tasdik  amount 
payable  annually  is  governed  by  Art.  120  and  not  by  Art.  131. 

Where  the  right  to  sue  for  such  declaration  accrued  to  the  plaintiff  more  than 
6  yefikrs  before  suit  he  will  be  only  entitled  to  a  declaratory  decree  for  that  portion 
of  the  amount  which  appertains  to  the  six  years  prior  to  suit. 

The  adjudication  of  plaintiff's  right  will,  however,  be  sufficient  for  the  Govern- 
ment to  act  upon  even  in  regard  to  the  other  years. 

Second  Appeal  from  the  decree  of  the  District  Court  of 
South  Arcot  in  A.  S.  No.  167  of  1900,  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Tirukoilur  in  0.  S.  No.  308 
of  1899. 


•  S.  A.  No8.  1152  of  1901.  21st  January  1903. 

1.    I.  L.  R.,  25  M.  300. 


Srinivasa 

Hamanuja- 

chariar 

V. 

Subba- 
chariar. 
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Srinivasa 

Bamanuja- 

ohariar 

V. 

Subba-  ,      ^ 

chariar.      respondents 
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A.  Nilakanta  Aiyar  for  F.  Krishnaawami  Aiyar  for  appellant 
T,    V,  Seahagiri  Aiyar  for  C,  Bamachendra   Rao  Sahib  for 


The  Court  delivered  the  following 

JUDGMENT:— The  plaintiff's  right  has  been  established  in 
both  the  courts  below,  and  that  right  has  not  been  successfully 
impugned  in  this  Court. 

The  plea  strongly  relied  on  by  the  ai>]>ellant  is  that  the 
declaratory  relief  as  to  the  Twsdik  amount  is  barred  by  Article 
120  of  the  Limitation  Act,  and  that  Article  131,  relied  on  by 
the  District  Judge,  is  inapplicable  to  the  case.  We  accept  the 
contention  that  Article  120  is  applicable,  and  that  the  prayer  for  a 
general  declaration  of  the  plaintiffs'  right  to  receive  annually 
the  Tasdik  amount  direct  from  G-ovemment  is  therefore  barred 
inasmuch  as  the  right  to  sue  for  such  declaration  accrued  long 
before  six  years  prior  to  the  suit.  But  though  the  remedy 
for  such  relief  is  barred,  the  right  to  receive  the  Tasdik  as  it 
accrues  from  year  to  year  is  not  extinguished,  and  inasmuch  as 
the  plaint  also  prays  for  a  declaration  of  the  plaintiff's  title  to  the 
amount  of  Rs.  554  in  deposit  with  the  Collector  on  account  of 
arrears  for  eight  years,  the  plaintiffs  are  entitled  to  a  declaratory 
decree  for  that  portion  of  the  amount  which  appertains  to  the 
six  years  prior  to  the  suit,  viz.y  Rs.  415-8-0,  the  cause  of  action 
in  respect  of  which  accrued  within  six  years. 

The  decree  will,  therefore,  be  modified  by  striking  out  the 
general  declaration  and  substituting  Rs.  415-8-0  for  Rs.  554-0-1;. 

Though  the  decree  has  to  be  thus  modified  for  technical 
reasons  founded  on  the  law  of  limitation,  the  adjudication  of  the 
plaintiffs  right  which  has  been  made  will,  of  course,  be  sufficient 
for  Government  to  act  upon  even  in  regard  to  the  relief  asked  for 
by  the  plaintiffs  but  not  granted  by  this  decree. 

As  the  appeal  substantially  fails,  the  appellant  must  pay  the 
respondents  costs. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present: — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 


Kattai  Mahammad  Meera  Mohiden   and 


anoth  er 


V, 


Appellants^  (2nd 
and  3rd  Plaintiffs). 


The  Secretary  of  State  for  India 
Council  vespresented  by  the  Collector 
Tinnevelly  and  another     ... 


in 
of 


Respondents 
( Defendant    and   l:tt 
Plaintiff). 


RyoUmri  land — Ryots  applying  for  land  being  claxsijied  as  Poramhoke — Exemption  from    Mahammad 
ttfti^B9ment  and  classificaiion — Ejctinguishment  of  title — Right  of  original   ryots  to         Meera 
retain   po98e89ion — Levy  of  penal  assessment — Suit  for  recovery — Limitation  Act,  ^  ^^ 

Arts.  14  and  16 — Coercion.  The  Secretary 

Where  at  tlio  request  of  the  ryots  oertani  land  occupied  by  iJiom   was  exempted      f^^  India 
from  assessment  and  classified  as  gramanattanij  the  ownership  or  title  of  the  ryots 
is  extinguished   and  it  is  not   open  to  them  notwithstanding   such   classitication  to 
retain  the  land. 

Where  land  is  classifiod  as  poramhoke  nattam  and  is  annexed  to  the  village  site, 
the  land  is  at  the  disposal  of  Government,  and  the  latter  may  grant  it  to  bofin  fide 
ftpplicauts  for  house  sites. 

Where  penal  assessment  wus  levied  by  the  Government  against  persons  in  occu- 
pation of  village  poramhoke,  without  the  consent  of  Government,  a  suit  for  the  recovery 
of  the  sums  so  paid  will  be  barred  after  one  year  from  the  date  when  the  UKsessment 
is  levied  either  onder  Art.  14  or  Art,  16  of  the  Limitation  Act. 

Such  payments  in  order  that  they  may  be  legally  recoverable  by  suit  must  have 
been  made  nnder  coercion. 

Second  Appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Tinnevelly  in  A.  S.  No.  281  of  1899  presented  against  the 
Decree  of  the  Court  of  the  District  Munsif  of  Tinnevelly  in  0.  S. 
No.  220  of  1897. 

K.  Bamachandra  Aiyar  for  appellant. 

The  Government  Pleader  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT: — ^The  appellants  and  others  were  the  joint 
oimers  of  certain  assessed  dry  lands  and  held  a  joint  puttah  for 


•  8.  A.  No.  912  of  1901. 


23rd  January  1908, 
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Mahammad   them.     At  the  settlement  of  the  district  in  1873-74,  they  appear 

Mohiden     to  have  requested  the  Collector  to  remit  the  assessment  in  order 

The  Secretary  that  the  land  should  be  used  b^  e^  yramanattam,  that  is,  village 

fo^  fndi^      house  sites.     The  actual  application  order  are  not  produced  by 

either  side,  but  the  Settlement  Register  is  filed  and  it  shows  that 

the  lands  now  in  question  were  entered   therein    as  gramanattam 

poramboke,  and  unassessod  and    were  removed   from  the  puttah. 

The  Settlement  Register  is  a  document  which  is  published  and 
which  is  within  the  knowledge  of  all  the  villagers,  and  it  is  not 
denied  that  the  plaintiffs  must  have  had  knowledge  of  how  the  land 
had  been  classified  and  registered.  The  plaintiff  took  no  exception 
to  what  was  done.  In  1894  the  revenue  authorities  found  that 
the  plaintiffs  were  in  occupation  of  the  land  without  permission 
and  imposed  a  penal  assessment  in  order  to  force  them  to  qait 
the  land.  The  plaintiffs  contend  that  notwithstanding  what  was 
done  at  the  settlement  their  title  as  owners  was  not  affected. 
It  is  impossible  to  uphold  this  contention.  The  legal  effect  of 
the  arrangement  made  at  the  settlement  was  that  the  plaintiffs 
relinquished  their  right  and  interest  in  the  land  in  considei-ation 
of  the  Government  reclassifying  it  as  Poramboke  Nattam  and 
annexing  it  to  the  village  site,  thus  placing  it  at  the  disposal  of 
Government  with  a  view  to  its  being  granted  by  Government  to 
bonnfide  applicants  for  house-sites.  The  fact  that  the  plaintiffs  used 
part  of  the  land  for  certain  purposes  or  were  in  occupation  withont 
payment  of  assessment  for  less  than  the  statutory  period,  even 
if  true,  cannot  affect  the  character  of  the  arrangement  made  at 
the  time  of  the  settlement  or  revive  the  rights  which  were  then 
given  up. 

The  lower  Courts  were,  therefore,  right  in  holding  that  the 
plaintiffs  have  no  title  to  the  land  or  to  retain  possession  of  it. 
This  disposes  of  their  claim  to  the  land.  But  they  also  claim 
refund  of  certain  sums  which  were  levied  as  prohibitory  assess- 
ment for  their  occupation  of  the  land  in  Fusli  1303,  which  ended 
with  30th  June  1894.  The  present  suit  was  instituted  in  May  1897 
admittedly  more  than  one  year  after  the  levy  of  the  prohibitory 
assessment.  This  part  of  the  suit  is  therefore  barred  by  either  by 
Article  14  or  Article  16  of  Schedule  2  of  the  Limitation  Act,  and 
it  seems  to  us  unnecessary  to  decide  which  of  these  articles  is  the 
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more  appropriate.    We  may  also  add  that  it  is  not  alleged  in   Mftbammad 
the  plaint  or  shown  that  the  payment  was  made  imder  coercion    Mohideen 
80  as  to  be  legally  recoverable  by  suit.    See  Muthayya  Ohetti  v.  TheSeoretary 
Secretary  of  State  far  India').    On  both  these  grounds,  the  claim   of  State  for 
for  refund  must  be  held  to  have  been  rightly  dismissed,  and  it  is 
not  necessary  for  us  to  decide  the  more  difficult  and  important 
qaestion  of  the  legality  of  the  action  of  the  Revenue  Officers  in 
imposing  the  so-called  prohibitory  assessment  on  lands  which  are 
at  the  disposal  of  Gt>vemment  and  which  are  unlawfully  occupied 
by  a  trespasser,  whom  the  Government  wish  to  eject  by  the  imposi- 
tion of  such  assessment. 

The  second  appeal  is  dismissed  with  costs. 


IN  THE  fflGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

An  Chetty,  In  re,  auction  purchaser  in  0.  S.  No.  855  of  1897.* 

AfteUon'Purehaier — Balance  pureha$e-money'^0<mrt  closed  for  vacation — Fifteen  day$    Ari  Oheitj, 
expiring  dwring  reeeee'^Payinent  on  re^opening  day — Receipt  of  papers  and  gran'         ^^  ^* 
ting  of  copies. 

Where  the  Court  is  closed  for  the  yaoation  and  provision  is  made  only  for  the 
fseeqit  of  oertain  papers  and  the  grant  of  copies  of  documents  on  certain  days  daring 
the  Tsoation,  a  purchaser  at  an  aaotion*sale  held  prior  to  the  vacation  who  has  paid 
the  S5  psor  cent,  deposit  will  be  Justified  in  paying  the  balance  of  the  pniohase- 
money  on  the  first  day  after  the  vacation  where  the  16  days  allowed  to  him  ezpirsa 
dnring  the  recess. 

Case  stated  under  S.  617,  Act  XIV  of  1882,  by  the  District 
Mnnsif  of  Tlrupatur  in  his  letter,  dated  15th  July  1902^  No.  217^ 
referring  for  orders  of  the  High  Court,  the  question  whether  the 
payment  of  the  balance  of  the  purchase  money  on  the  re-opening 
of  the  day  of  the  court  after  the  15  days  is  valid. 

T.  B.  Venhatarama  Saairiar  for  P.  8.  Sivaswami  Aiyar, 
for  the  purchasers. 

*  Bef  eryed  Case  No.  12  of  1908.  d6th  January  1908. 

1.    I.  L.  B.,  22  H.  100. 

X 


Digitized  by 


Google 


272  THB   IfADBAS   LAW   JOtftkAL  BlBPOfttfi.  [VQL.  Xin. 

An  dmtty,  The  Conrt  deUyered  the  following 

In  rfr.  ° 

JUDGMENT  '.—The  notification  which  authorized  the  adjonrn- 
ment  of  the  Court  for  the  vacation  mi&es  provision  only  for  the 
reoeipt«>f  certain  papers  and  the  grant  of  copies  of  documents  on 
oerftain  days  during  the  vacation. 

The  Court  iQUst  be  regarded  as  closed  for  other  purposes* 
The  pigments  thefefi^  made  on  the  first  d^y  after  the  vacation 
must  ^  regarded  a^  made  in  time. 


IN  THE  HIGH  COUBT  OP  JUDICATURE  AT  MADRAS. 

Present :— Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Muhammad  Bavu  Sahib        ...  ...     Petitioner^  in  G.  M. 

P.    No.   987    (1st 
Counter^Petitioner) . 

V. 

The  District  Judge  of  Madura  ...     Respondent. 

Mohammad  L^gal  PnyeHtionera  Act,  8.    36 — AppUoation   to  declare    clb  touts — Afidavits — Civil 

Bavu  Sahib  Procedure  Code,  S».  194,  196  and  MtSessions  or  District  Jud^e—aubordHmte 

The  Diitrict  Courts — District  and  other  Magistrates  not  subordinate—Criminal  Procedure  Codt^ 

Jndge  of  $f.  17  (1)  and  (6). 

Madura. 

It  is  oompoten^  to  a  District  Judge  to  act  upon  af&davitf  in  an  appUcajtion 
nnder  the  Legal  Practitioners  Act  to  declare  certain  persons  as  touts.  Thi«  proce- 
dure ii  warranted  by  Ss.  194, 195  and  647,  C.  P.  C. 

Under  S.  36  of  the  Legal  Practitioners  Act,  the  District  or  Sessions  Judge  has 
Jurisdiction  to  prohibit  persons  declared  as  touts  to  appear  within  the  precincts  of 
his  owu  Coqrt  aad  of  the  Couxcs  subordinate  to  him. 

The  District  Magistrate  and  other  Magistrates  in  the  District  are  njot  iiibordiQate 
to  the  Sessions  Judge  under  S.  17  (1)  and  (5)  of  the  Criminal  Procedure  Code. 

Application  praying  that^  in  the  circumstances  stated  thereiui 
the  High  Court  will  be  pleased  to  set  aside  the  order  of  the 

•  0.     .P.  Ko.  987  of  1908.  29th  January  1908. 
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District  Court  of  Madara  in  its  proceedings,  dated  2nd  May  1902,  Muhammed 
No.  8558,  declaring  the  petitionef«  to  be  law  touts  andto  8.  86  ^*^J^*^^ 
of  the  Legal  Practitioners  Act.  ^S^** 


C.  Kfishhtin,  Counsel  for  the  j^tltiotier. 

The  Court  made  the  following 

ORDER  .-—Notice  Wad  issued  to  the  District  J^udgd>  bdt  the 
GK>Teminent  Pleader  doeib  not  appear.  Objection  is  taken  bj  the 
t>0titioher8  to  the  aetidn  of  the  District  Judge  on  the  ground  that 
he  acted  on  affidavits.  We  think  that  it  was  open  to  the  District 
Judge,  under  Ss.  IS^  195  and  647|  Civil  Procedure  Code,  to  act 
upon  affidavits  filed  in  support  of  the  application  made  by  the 
Vakils  to  have  the  petitioners  declared  to  be  law  touts  ;  thodgh  in 
a  mattei"  of  this  Und  ^e  thizik  it  would  have  beeh  more  regular 
and  satisfactory  to  have  examined  the  deponents  in  Court  as  wit« 
neeses.  We  observe,  however,  that  no  objection  was  taken  before 
the  District  Judge  on  this  scoi^e,  lior  did  the  petitioner  even  iEipply 
as  they  might  have  donCi  to  have  the  deponents  examined  or 
cross-examined  in  Court.  We  rndst,  therefoire,  didiklloW  this 
objection.  We,  however,  observe  that  the  District  Judge  acted  in 
excess  of  his  jurisdiction  in  extending  the  operation  of  his  order 
to  the  Criminal  Courts  in  the  District  other  than  his  own  Sessions 
Court.  S.  86  of  the  Legal  Practitioners  Act,  only  gives  hiih 
jurisdiction  in  his  own  Court  and  in  Courts  subordinate  to  him. 

0nder  8.  17  (1)  and  (5)  of  the  Criminal  Piknif^ure  Ood0, 
neither  the  District  Magistrate  iior  the  other  Magistrkt^  kt^ 
subordinate  io  the  Sessions  Judge  except  ^  far  as  is  eXphdMf 
provided  by  the  Criminal  Procedure  Ood6. 

We  must,  therefdre,  tmd^  Q.  0212,  Oivil  Procedure  GdAe, 
caiicel  so  mtich  of  the  order  is  relates  to  the  Courts  of  Hie  District 
and  other  Magistrates. 


Hftdm. 
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IN  THE  HIGH  COURT  OP  JUDIOATTIBB  AT  MADBA8. 

Present :— Sir  Charles  Arnold  White,  Chief  Justice 
and  Mr.  Justice  Sabramania  Aiyar. 

Vasndevan  Nambadri^  and  another  .       Appellants^  {Plaintiff 

and  his  representee 

Krishna  Pisharoti,  Kamavan    and 
Manager    of     the    Tarwad    and 

others  ...  ...     Bespondents     (Defend- 

ants.) 

Vataderttn    Redemption  tuit'^SMt  Mpon  one  mortgage  and  titU^-^Specific  mortgage  not  proved — 
Kambudri  Mortgage  qf  another  date  ftmnd^Redemption, 

^^^itiaim  Where  a  plaintifl  fails  to  prove  the  speoiflo  mortgage  set  op  by  him,  no  decree 

ooald  be  passed  in  his  favour  on  the  basis  of  any  other  mortgage,  which  the  Cout 
might  find  to  have  been  proved  in  the  snit. 

Second  Appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  South  Malabar  at  Calicut  in  A.  S.  No.  965  of  1899, 
presented  against  the  decree  of  the  Court  of  the  District  Munsif 
of  Angadipuram,  in  O.  S.  No.  565  of  1898. 


Suit  to  redeem  a  mortgage  of  1838.  The  defendants  denied  the 
plaintifiPs  right,  and  contended  that  they  were  the  owners  of  the  suit 
properties.  The  Court  of  First  Instance  found  that  the  mortgage 
of  1883  was  not  proved,  but  gave  the  plaintiff  a  decree  on  the  ground 
that  a  mortgage  for  the  same  amount  by  the  plaintiff  to  the 
defendants  of  the  year  1816  had  been  proved  in  the  course  of  the 
suit  and  that  it  had  been  acknowledged  by  the  defendants  in  1852. 
The  suit  was  based  also  on  plaintiff's  title.  The  lower  appellate 
court  agreed  with  the  findings  of  the  first  courti  but  dismissed  the 
suit  on  the  ground  that  the  plaintiff  had  not  proved  the  specific 
mortgage  alleged  by  the  plaintiff  in  his  plaint.  Plaintiff  preferred 
this  second  appeal. 

P.  K.  Namhyar  for  appellant. 

C  F.  Anantahrishna  Aiya/r  for  respondents. 

•  S.  A.  No.  1216  of  1900.  12th  Febmaiy  1908. 
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The  Court  delivered  the  following 
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JUDGMENT : — ^Even  assuming  that  Exhibit  I  operates  as  an 
acknowledgment  within  the  meaning  of  S.  19  of  the  Limitation 
Act^  (as  to  which  we  express  no  opinion)^  we  see  no  reason  to  doabt 
the  soundness  of  the  principle  upon  which  the  judgment  in  the 
case  reported  in  Krishna  Pillai  v.  Banga^ami  Pillai^  proceeded. 
Following  that  case  we  hold  that  this  second  appeal  must  be 
dismissed  with  costs. 


YaBadeyan 
Kambadri 

▼. 

Krishna 

Pisharati. 


IN  THE  HIGH  COUBT  OP  JUDICATURE  AT  MADRAS. 
Present : — Sir  Charles  Arnold  White,  Chief  Justice. 
Sundara  Mudali  ...  ...     Petitioner*  (PldinUff) . 


Ponnusami  Mudali 


...     Respondent  {Defendant). 


CtvH  Procedure  Code,  8$,  620,  621  and  626 — Application  to  file  award — Mieconduct  of 
ofhitrator'^Jurisdiction  to  eet  aeide  award^Refusal  to  file — One  side  not  heard. 

Where  a  dispate  is  referred  feo  arbitratioii  without  the  interyontion  of  Court  and 
ifter  the  award  ii  made  an  application  is  made  nnder  S.  626  by  one  of  the  parties 
to  file  the  award  in  Oonrt,  the  judge  if  he  finds  grounds  mentioned  in  S.  520  or  521, 
C.  P.  C,  can  only  refuse  to  file  the  award  and  has  no  jurisdiction  to  set  it  aside. 

Mukammad  KawoBkhan  v.  Alanikhan*  followed ;  and  Chintamalayya  v.  Thadi 
Oan^ireddfl  distinguished. 

If  the  arbitrators  had  heard  onlj  one  side  and  declined  to  hear  the  other,  that 
would  be  misconduct  within  the  meaning  of  8.  621,  C.  P.  C. 

A  judge  cannot  constitute  himself  a  court  of  appeal  from  the  decision  of  the 
srbitratorB. 

Petition  under  S.  622  of  the  Civil  Pkx>cedure  Code^  praying 
the  High  Court  to  revise  the  decree  of  the  Court  of  the  District 
Munsif  of  Vellore  in  O.  S.  No.  859  of  1900. 

The  petitioner  presented  a  petition  to  the  District  Munsif 
imder  S.  525^  C.  P.  C.^  for  filing  an  award.  The  Munsif  found 
tiiat  the  arbitoators  were  guilty  of  misconduct  inasmuch  as  the 
arfaitrators  did  not  call  for  any  explanation  from  the  respondent 


Snndara 
MudaU 

V. 

Ponnusaou 
MudaU. 


•  C.  a.  P.  No.  207  of  1902. 
1.  I.  L.  B^  18  M.  462.   2.  L.  B.,  18  I.  A.  78. 


2nd  February  1908. 
8.  I.  L.  B.,  80  M.  89. 
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dnndara     of  certain  vouch»rs  and  statements  filed  by  the  petitioner,  and  that 
Mudali 

T.         the  decision  of  the  arbitrators  was  nnsound.     He.  therefore,  set 
^^^    aside  the  award* 

r.  KriihnaBwanti  Aiytxt  for  petitioii<dr. 
£.  Sivarama  Aiyar  for  respondent. 
The  Court  delivered  the  following  . 

JUDGMENT : — ^This  is  a  revision  petition  against  an  order 
of  the  District  Mnnsif  of  Vellore  setting  aside  an  award.  The 
dispute  between  the  parties  was  referred  to  arbitration  without  the 
intervention  of  the  Court  under  8.  525  of  the  Code.  Consequently 
Ss.  525  and  526  are  the  governing  sections.  S.  526  provides 
if  no  grout|d  such  as  is  mentioiled  or  refen'ed  to  in  8.  520  or 
8.  521  be  shown  against  the  award,  the  Court  shall  order  it  to  be 
filed,  and  such  award  shall  then  take  effect  as  an  award  made 
under  the  provisions  of  this  chapter.''  The  Munsif  in  making  the 
order  setting  aside  the  award  purported  to  act  under  8.  526.  It 
seems  to  me  that,  in  making  an  order  under  this  section,  it  was 
only  competent  for  him,  either,  if  he  was  satisfied  that  no  ground 
such  as  is  mentioned  in  8.  520  or  8.  521  wae  shown^  to  order  the 
awai-d  to  be  filed  or,  if  he  was  satisfied  that  stich  grotind  was 
shown,  to  dismiss  the  application  to  file  the  award.  In  my 
opinion  it  was  not  competent  for  him  in  these  proceedings  to 
make  an  order  setting  aside  the  award,  and  I  must  hold  that 
the  order  setting  aside  the  award  was  made  without  juriddic-^ 
tion.  It  is  clear  that  the  legal  consequences  which  ensue  from 
an  order  refusing  to  file  an  award  may  differ  very  materially 
from  the  l^^l  consequences  which  ensue  from  an  order  setting 
aside  the  award.  This  is  clearly  pointed  out  in  the  judgment  of 
the  Privy  Council  in  the  case  of  Muhammad  Nawaz  Khan  ▼. 
Alam  Khan}.  My  attention  has  been  called  on  behalf  of  the 
defendant,  (the  party  who  obtained  the  order  setting  aside  tiie 
award)  to  the  case  of  Chintamalayya  v.  Thadi  Oangireddi^. 
There  an  application  was  made  by  one  of  t^e  parties  who 
had  submitted  to  arbitration  to  have  an  awatd  Which  had  been 
made  filed  in  Court.  Certain  objections  were  raised  and  those 
objections  were  overruled  and  a  decree  Was  passed  in  the  terms  6f 
the  award.    Afterwards  the  party  who  had  objected  to  the  filing 

l.jtL.B.,  1SI.A.78.  2.    I.L.B.,aO](.8S. 
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of  the  s^^ard  broi^ht  a  suit  to  have  it  declared  that  peith^r  the 
award  nor  the  decree  passed  in  pursuance  of  that  award  was  bind- 
ing on  hiiUj*  and  the  Court  held  that  inasmuch  as  the  Court  had 
jurisdiction  to  determine  the  genuineness  or  validity  of  the  award 
in  the  proceedings  under  the  chapter  in  question^  the  suit  was  not 
maintainable.  It  may  very  well  be  that  where  objections  are 
raised  to  an  award  and  those  objections  are  gone  into  by  the 
Court  and  overruled  and  a  decree  passed  in  terms  of  the  awards 
in  a  subsequent  action  the  decree  so  passed  may  be  held  to 
be  binding,  but  it  does  not  at  all,  it  seems  to  me,  follow 
that  where  an  application  is  made  to  file  an  award  and  the 
Court  is  of  opinion  that  a  good  case  haa  not  been  made  outj 
it  is  competeiit  for  the  Court  on  the  application  to  file  the  award  to 
make  a  formal  order  setting  it  aside.  I  do  not  think  t)ie  present 
case  is  governed  by  this  decision,  and  I  am  of  opinion  that  the 
order  setting  aside  the  award  was  made  without  jurisdiction.  In 
making  the  order  setting  aside  the  award*  the  Munsif  acted  on  the 
ground  that  the  arbitrators  had  been  guilty  of  misconduct.  I  need 
scarcely  say  if  it  was  shown  that  the  arbitrators  heard  only  one 
aide  and  declined  to  hear  the  other  side,  they  would  have  been 
guilty  of  misconduct,  and  the  award  Qould  be  impeached  upon  that 
ground,  but  I  have  read  the  order  of  the  Munsif  and  the  statement 
of  facts  therein  contained  and  I  am  of  opinion  that  there  is  nothing 
to  lend  any  support  to  the  suggestion  that  the  arbitrators  were 
guilty  pf  misconduct  in  the  sense  in  which  that  word  is  used  in 
S.  521  and  in  the  sense  in  which  that  word  has  been  construed  in 
the  decisions  with  reference  to  questions  of  this  nature.  It  might 
perhaps  be  said  that  the  proceedings  of  the  arbitrators  in  the 
present  case  were  informal,  but  I  do  not  think  it  can  be  put  higher 
than  that.  The  mistake  the  munsif  appears  to  have  made  in  this 
case  is  that  he  seems  to  have  regarded  himself  as  a  court  of 
appeal  from  the  decision  of  the  arbitrators  to  wbonsL  tb^  partis  of 
their  own  froQ  will  ref^irred  their  disputes  for  arbitration.  The 
result  is,  I  must  set  aaida  the  order  of  the  Munsif^  and,  as  it  seeooa 
to  b^  a  p^i^ar  c^e,  I  sen4  back  the  case  to  the  Mnn^if  witb  the 
direction  that  he  dp  file  U^e  award. 

The  plaintifE  is  entitled  to  the  costs  of  the  application  before 
the  Munsif  and  ^Iso  tp  his  costs  in  this  Court. 


Snndara 
Mudali 

V. 

Ponnusaml 
MndftU. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present  .—Sir  Charles  Arnold  White,  Ch4ef  Justice, 
Mr.  Justice  Sabramania  Ai jar  and  Mr.  Justice  Davies. 
Erishnasawmy  Madaliar  ...  ...     Appellant.*" 

V. 

The  Official  Assignee  to  the  estate  of 
S. Raghavalu  Naidu        ...  ...  ...     Respondent. 

K»"^8*w.  Civil  Proe9dure  Code,  Ss.  268,  270,  295  and  400^AHachment  of  a  debt  hefort  judgnmi 

""^      ^^  -^Decree  in    plainUJf**    fawmir—Judgment'dehtor  filing   inaolveney    9ch§dulB^ 

The  Ofioial  Title  of  Qfidal  Aeeiffnee  to  deH^Bighte  of  aititehing  ereditor^Slffeci  </  attaO^ 

^■"^•®-  ment—Act  VIU  of  1869  8,  270- 

S.  400,  0.  P.  C,  provides  that  where  an  attaohment  before  judgment  is  mad* 
and  a  decree  is  passed  in  plainiiifs  fayonr  it  is  not  necessarj  to  re-attaoh  the  pro- 
perty in  ezecntion  of  the  decree. 

An  order  of  attaohment  does  not  operate  so  as  to  give  the  attaching  oraditor 
priority  oyer  the  other  creditors  in  the  insolvency. 

An  order  of  attaohment  of  a  debt  nnder  S.  268  merely  restrains  the  debtor's 
creditor  from  paying  to  the  debtor  and  restrains  the  debtor  from  receiving  the  same. 
Attaohment  prevents  alienation  bnt  does  not  confer  title. 

An  attaohment  of  a  debt  becomes  -complete  so  as  to  prevent  the  title  of  the 
tmstee  in  bankmptoy*or  the  Oificial  Assignee  only  on  receipt  of  the  debt. 

Even  where  an  attachment  of  property  is  made  and  an  order  for  sale  is 
obtained  by  the  creditor  the  latter  obtains  no  title  to  the  property  attached  so  as 
to  prevent  the  same  from  vesting  in  the  Official  Assignee. 

Bdhries  v.  Muewmat  Bandko  Baee\  and  Frederieh  Peacock  v.  Madan  Ocpdl*, 
followed. 

Under  8.  270  of  Act  VIII  of  1869  an  attaching  creditor  was  entitled  to  priority 
as  against  subsequent  creditors.  The  present  Code  of  Civil  Procedure  (Act  XIY  of 
1882)  S.  296,  has  altered  the  law. 

YHiere,  therefore,  the  plaintiff  obtained  before  judgment  an  attachment  of  a 
debt  due  to  his  debtor  by  Messrs.  Parry  and  Co.,  and  subsequently  obtained  a  decree 
and  after  such  decree,  the  debtor  filed  his  schedule  and  a  vesting  order  was  made  in 
favour  of  the  Official  Assignee. 

Held,  that  the  Official  Assignee  was  entitled  as  against  the  attaching  creditor 
to  receive  the  debt  due  to  the  insolvent  from  Messrs.  Parry  and  Co. 

Appeal  from  the  order  of  Mr.  Justice  Boddam  in  claim  in 
C.  a  No.  18  ef  1900,  dated  the  11th  March  1902  in  the  ordinary 
original  dyil  jurisdiction  of  this  Court* 

•  O.  8.  A.  aOof  1902.  6th  Febniaty  1908. 

1.    L  N.  W.  P.  181.  2.    I.  L.  B.»  29  C.  428| 
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Cf  V,  Anantakrishna  Aiyar  for  appellant.  Xrishiia- 

gwttmi 

A.  Daly  for  respondent.  t. 


The  Court  delivered  the  following 

JUDGMENT  : — This  is  an  appeal  from  an  order  of  Boddam,  J., 
allowing  the  claim  of  the  Official  Assignee  of  the  estate  of  one  Ragha- 
valn  Naidn^  an  insolvent^  as  against  an  attaching  creditor  of  the 
insolvent.  The  material  dates  are  these: — On  February  6th,  1900, 
the  creditor  obtained  an  order  under  S.  483  of  the  Code  of  Civil  Pro- 
cedure attaching  before  judgment,  a  sum  of  Rs.  40,000  which  h&d 
be^  deposited  with  Messrs.  Parry  &  Co.  by  the  insolvent  as  security 
for  the  performance  of  his  duties  as  a  dubash,  and  a  further  order 
under  S.  268  of  the  Coie  of  Civil  Procedure  restraining  the  insol* 
vent  from  receiving  this  sum  of  Rs.  40,000  from  Messrs.  Parry  & 
Co.,  and  restraining  Messrs.  Parry  &  Co.  from  paying  it  to  the  in- 
solvent. On  July  25th,  1900,  the  creditor  obtained  a  decree  against 
the  insolvent  for  Rs.  12,000  odd.  On  February  18th,  1901,  an 
order  of  adjudication  in  insolvency  was  made  on  the  petition  of  the 
insolvent,  and  an  order  was  subsequently  made  under  S,  7  of  the 
Insolvency  Act,  vesting  his  estate  in  the  Official  Assignee.  S.  490 
of  the  Code  of  C,  P.  C.  provides  that  where  property  is  attached 
before  judgment,  and  a  decree  is  given  in  favour  of  the  plaintiff, 
it  is  not  necessary  to  re-attach  the  property  in  execution  of  the 
decree.  The  case  therefore  stands  upon  the  same  footing  as  if  the 
creditor  had  obtained  his  decree  and  had  afterwards  obtained  an 
order  of  attachment  before  the  adjudication.  The  question  for 
determination  is — does  the  order  of  attachment  operate  so  as  to 
give  the  attaching  creditor  priority  over  the  other  creditors  in  the 
insolvency  T  In  one  sense,  no  doubt,  the  process  of  attachment  is 
ccmplete — that  is,  the  creditor  has  done  all  that  the  Code  requires 
him  to  do  to  give  him  the  rights  of  an  attaching  creditor.  In  the 
sense  in  which,  for  the  purposes  of  the  present  English  Bankruptcy 
Law^  an  attachment  is  deemed  to  be  complete  so  as  to  give  the 
attaching  creditor  a  good  title  as  against  a  trustee  in  bankruptcy, 
the  attachment  is  not  complete.  Under  S.  45  of  the  Bankruptcy 
Act,  1883^  the  attachment  of  a  debt  is  only  completed  by  the 
receipt  of  the  debt    On  behalf  of  the  attaching  creditor^  reliance 


TheOffioiAl 


Digitized  by 


Google 


280  THE   MADBAS   LAW   JOXTBNAI  BBPOBTS.  [vOL.  ZIII. 

Kriihna-  was  placed  upon  the  decision  of  the  Court  of  Appeal  in  Em  pa^te 
lEdaUa*  Joselym,  In  re  WaW,  where  it  was  held  that  a  jadgment-creditor 
Tk*  Offlbiil  ^^^  obtained  a  garnishee  order  nisi  attaching  debts  due  to  the 
AaJgnee.  judgment-debtor  before  the  filing  of  a  liquidation  petition  was  a 
secured  creditor  within  S.  16  (3)  of  the  Act  of  1869,  and  his  title 
to  the  attached  debts  prevailed  over  that  of  the  trustee.  The  law 
as  laid  down  in  the  case  referred  to  was  altered  by  the  Act  of  1883, 
and  it  may  be  observed  that  the  English  Act  of  1849  and  most  of 
the  bankruptcy  statutes  prior  to  that  of  1869  contained  a  provi- 
sion which  deprived  execution  creditors  of  the  benefit  of  their 
execution  if  they  had  not  realized  by  seizure  and  sale  before  the 
adjudication.  See  Williams  on  Bankruptcy,  Edition  6,  page  45. 
The  English  decisions,  however,  are  only  useful  by  way  of  analogy. 
The  question  really  has  to  be  decided  with  reference  to  the  provi- 
sions of  the  Code  of  Civil  Procedure  and  of  the  Insolvency  Act  which 
is  in  force  in  this  country  (11  and  12  Vict.  Ch.  21).  First,  it  is  to  who 
observed  that  there  is  nothing  in  any  of  the  provisions  of  the  Code, 
which,  in  terms,  makes  the  attaching  creditor  a  secured  creditor, 
or  any  charge  or  lien  in  his  favour  over  the  property  attached. 
The  order  of  attachment  merely  restrains  the  debtor's  creditor 
from  paying  to  the  debtor,  the  money  attached,  and  restrains  the 
debtor  from  receiving  the  same.  See  form  139  of  Schedule  IV  of 
the  Code  of  Civil  Procedure. 

The  order  does  not  purport  to  deal  with  any  question  oi  title 
as  between  the  debtor  and  the  party  in  whose  hands  the  debt 
Wleged  to  be  due  to  the  debtor  is  attached,  or  as  between  the 
debtor  and  any  party  in  whom  his  estate  may  afterwards  become 
vested  by  operation  of  law.  In  other  words,  attachment  prevents 
alienation  ;  it  does  not  confer  title.  See  the  Judgment  of  the  Privy 
Council  in  the  case  of  Moii  Lai  v.  Karrab-ul-din^ .  Prima  facie  on 
the  making  of  a  vesting  order  under  S.  7  of  the  Insolvency  Act  the 
right  to  recover  a  debt  due  to  the  debtor  vests  in  the  Official  Assignee 
as  part  of  the  insolvent  estate.  It  is  for  the  attaching  creditor 
to  show  that,  under  the  provisions  of  the  Code  of  C! .  il  Procedure, 
the  order  of  attachment  operate"?  so  as  to  prevent  this  right  from 
vesting.   In  our  judgment  the  making  of  an  order  of  attachment  in 

1.    8  Oh.  D.  827.         2.    I.  L.  B.,  26  C.  179  ;  Sc.  L.  tt.,  24  I.  A.  170. 
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favour  of  a  judgment-creditor  obtained  under  S.  268  of  the  Code  of  Krishna- 
Civil  Procedure  only  operates  so  as  to  give  the  judgment-creditor  Mndaliar 
certain  rights  in  execution.  It  does  not  operate,  when  these  rights  ^  ^  .  , 
are  not  exercised  before  the  presentation  of  a  petition  in  insolvency,  Asaignoe. 
80  as  to  create  in  favour  of  the  judgment-creditor  a  title  which 
prevails  against  that  of  the  Official  Assignee  under  a  vesting  order 
in  insolvency  made  after  the  order  of  attachment.  As  regards  the 
authorities  the  precise  point  does  not  appear  to  have  been  decided 
by  this  Court.  In  the  case  ISadayappa  v.  Ponnama^,  where  the 
vesting  order  was  after  attachment,  but  before  decree,  it  was  held 
that  the  title  of  the  Official  Assignee  prevailed.  In  that  case  the 
Judges  observe  that  there  is  a  material  difference  between  an  order 
of  attachment  under  the  Code  of  Civil  Procedure  and  a  writ  of 
fi-forixL  that  the  latter  is  an  order  for  sale  while  the  former  is  a  step 
which  may  or  may  not  be  accompanied  by  an  order  for  sale.  On 
principle  it  seems  difficult  to  draw  any  distinction  between  the  case 
of  Sadayappa  v.  Ponnamma}  and  the  present  case,  since  it  cannot 
be  contended  that  the  decree  in  the  present  case,  quasi  decree, 
constituted  the  judgment-creditor  a  secured  creditor  or  gave  him 
any  charge  or  lien  over  the  property  of  the  judgment-debtor.  In 
the  case  Veeraraghava  v.  Pa/rasurama^  a  judgment-creditor  had 
obtained  an  order  for  the  sale  of  the  attached  property  before 
the  vesting  order  was  made,  and  the  question  involved  was  the 
right  of  another  judgment-creditor  to  rateable  distribution  of  the 
proceeds  of  the  sale  to  be  held  in  execution  of  the  attachment 
already  made.  It  was  held  that  rateable  distribution  could  be 
ordered  upon  the  ground  that  the  Official  Assignee  having  applied 
to  the  District  Court  to  stay  the  sale  and  not  having  appealed 
against  an  order  dismissing  his  application,  there  was  no  further 
question  between  the  Official  Assignee  and  the  judgment-creditors, 
and  the  pendency  of  the  proceedings  in  insolvency  was  no  reason 
for  refusing  rateable  distribution  as  between  the  judgment- 
creditors.  The  case  turned  upon  the  rights  of  the  judgment- 
creditors  inter  se  and  not  upon  the  rights  of  a  judgment-creditor 
who  had  obtained  an  order  of  attachment  as  against  the  Official 
Assignee.     The  case  is  also  distinguishable  from  the  present  case 


1     T.L.R.,8M.554.  2.    I.  L.  R.,  16  M.  872. 
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XzialmA-     on  the  ground  that  the  attaching  creditor  had  obtained  an  order 

iCiidaliar    for  sale  before  the  adjudication  in  insolyency. 
▼, 
^AwimSe*^  The  point  was  considered  in  an  elaborate  judgment  of  the 

Allahabad  High  Court,  in  which  it  was  held  that  the  Official 
Assignee  was  entitled  under  a  vesting  order  to  possession  of  an 
insolvent's  estate,  even  when  the  estate  had  been  attached  in 
execution  of  a  decree  and  an  order  for  sale  had  been  made, 
SarTcieSy  Agent  of  the  Official  Assignee  of  the  Insolvent  Court  of 
Calcutta,  V.  Aftu/sumat  Bandho  Baee^ ,  In  the  case  Anand  Chandra 
Pal  V.  Panchilal  Sarma*,  a  Pull  Bench  of  the  Calcutta  High 
Court  held  that  when  a  creditor  had  obtained  a  decree  and  an  order 
of  attachment  before  the  vesting  order  was  made,  the  vesting  order 
passed  the  property  to  the  Official  Assignee  subject  to  being 
divested  by  a  sale  of  the  attached  property  in  execution  of  the 
decree.  In  three  subsequent  cases,  Shih  Kristo  Shaha  Chotcdhrj/ 
V.  Miller^,  Soohul  Chunder  Sen  v.  Russick  Lai  Mitter^  and 
Frederick  Peacock  v.  Madan  Gopal^  and  others,  the  Calcutta  High 
Court  have  declined  to  follow  this  decision.  In  the  case  Shih 
Kriato  Shaha  Chowdhry  v.  Miller*,  the  point  was  only  decided  bj 
a  majority  of  3  to  2,  but  in  the  cases  of  Soohul  Chuder  Sen  v 
Bussick  Lai  Milter^  and  Frederick  Peacock  v.  Madan  Gopal^,  the 
Court  was  unanimous.  The  case  in  Miller  v.  Lukhiniani  Debi^t 
has  now  been  overruled  by  the  decision  of  the  Full  Bench  in 
Frederick  Peacock  v.  Madan  Oopal^.  As  pointed  out  by  the  Chief 
Justice  in  his  judgment  in  the  latter  case,  there  is  a  marked 
distinction  between  the  language  of  S.  270  of  the  Act  of  1859, 
the  enactment  in  force  when  the  case  of  Ananda  Chandra  Pal^  was 
decided,  and  S.  295  of  the  present  Code  of  Civil  Procedure. 
Under  S.  270  of  the  Code  of  1859  a  creditor  obtaining  an  attach- 
ment was  entitled  to  be  first  paid  out  of  the  proceeds  of  the  sale 
notwithstanding  a  subsequent  attachment.  8.  295  of  the  present 
Code  provides  for  rateable  distribution  amongst  creditors  when 
more  persons  than  one  have,  prior  to  realization  in  execution  of  a 
decree  applied  for  execution  of  decrees  against  the  same  judgment- 
debtor. 

1.  I.  N.  W.  p.  81.  4.    I.  L.  R.,  16  C.  202. 

2.  5.B.  L.  R.  691.  6.    I.  L.  R.,  29  C.  428. 

3.  I.  L.  R.,  10  C.  160.  6.    I.  L.  R.,  28  C.  419. 
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The  amendments  of  the  law  of  procedure  iu  this  country,  as     Krishna- 

Bwami 
well  as  of  the  law  of  bankruptcy  in   England^  have  been  based     Hndaliar 

upon  the  principle  that  so  far  as  possible  the  creditors  should  be   xhe  Official 

treated  pari  passu  and  that  nothing  short  of  actual  realization  of     -A.Bwgnee. 

the  debt  due  should  give  rights  of  priority. 

If  under  the  provisions  of  the  present  Code  an  attaching 
creditor  does  not  obtain  a  charge  or  lien  on  the  attached  property, 
no  question,  as  it  seems  to  us,  of  the  property  vesting  subject  to 
any  equity  in  favour  of  the  attaching  creditor  really  arises. 

We  think  the  decision  of  Boddam,  J.,  was  right  and  we  dismiss 
the  appeal  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Somasundara    Mudaly   by    his    guardian 

Salakshi  Anne    ...  ...  ...         Appellant* 


V. 


(1^^  Defendant). 


Duraisami  Mudaliar ...  ...  ...        Respondent 

(Plaintiff). 

Registration  Actj  S«.  17  and  49 — Authority  to  adopt —  WHting — Ko  ivill — Direction  tliat  Somasundara 
cLdopted  son  should  take  possession — Registration — Oral  evidence — Evidence  Act,       Mudaly 
^'  ^1'  Duraisami 


A  wiU  is  a  testamentary  disposition  of  property. 

A  document  containing  an  authority  to  adopt  is  not  a  will,  and  the  mere  fact 
that  there  is  a  direction  in  the  document  that  the  adopted  son  should  be  put  in 
possession  of  the  property  does  not  constitute  such  direction  a  devise  of  property. 

An  authority  to  adopt  which  is  in  writing  and  not  coutamed  in  a  will  must  be 
compulsorily  registered  under  Ss.  17  and  49  of  the  Begistration  Act. 

Qtuere : — ^Whether  oral  evidence  is   admissible  when  an  authority  to  adopt 
compulsorily  registrable  is  not  registered. 

»  Appeal  No,  83  of  1901.  I3th  Februaiy  1908. 


Mudaliar. 
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SomasQiidara  Whether  in  S.  91  of  the  Evidence  Act  the  word  *  gprant '    ip  confined  only  to 

MP^aly  *  grant  of  property.' 

V. 

MudaU^'  Appeal  from  the  decree  of  the  Subordinate  Judge's  Court  of 

Kumbakonam,  iu  0.  S.  No.  50  of  1899. 

B.  Panchapagesa  Sastri  for  V,  Sankaranarayana  Bastri  for 
appellant. 

^  T.  Rama  Row  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT:— The  appellant  (1st  defendant)  alleges  that  the 
adoption  was  made  under  an  authority  to  adopt  given  in  the 
so^Kjalled  will,  Exhibit  I.  This  document  is  in  no  sense  a  will,  f.  e., 
a  testamentary  disposition  of  property  {VideS.  3,  Act  V  of  1881). 
It  is  an  authority  to  adopt  and  nothing  else  :  and  the  direction 
therein  given  to  put  the  adopted  son  into  possession  of  the  property 
cannot  be  construed  as  a  devise  of  the  "property.  It  is  simply 
a  statement  of  tjie  consequences  that  should  legally  follow  on  the 
adoption.  Mussumat  Bhoobun  Moyee  Debia  v.  Ram  Kishore 
Acharjee  Chowdhry"^. 

The  authority  to  adopt  being  in  writing  and  not  contained  in 
a  will,  its  registration  is  compulsory,  and,  unless  registered,  it  is 
inoperative  to  confer  such  authority  (Ss.  17  and  49,  Indian  Regis- 
tration Act  in  of  1877).  We  may  add  that  there  is  no  evidence 
except  Exhibit  I  to  prove  that  authority  was  given,  assuming  that 
such  evidence  could  be  adduced — an  assumption  that  is  doubtful, 
the  question  depending  on  whether  the  word  "  grant"  in  S.  91  of 
the  Indian  Evidence  Act  means  a  grant  of  property  only  or  refers 
to  other  grants  also.  There  being  therefore  no  evidence  that  any 
authority  to  adopt  was  given,  the  adoption,  if  it  took  place,  was 
invalid. 

We  therefore  di«niss  the  appeal  with  costs. 


1.     10  M.  I.  A.  279  at  812. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Bhashyam  Aijangar. 


Dorftswami  Pillai 


V. 


PetiU(yn&r.^ 


The  King  Emperor       ...  *  •  *  ...     Respondent. 

Indian  Penal  Code,  88,  104  and  442 — Suspected  person — Police  constable — Right  to 
enter  house — House-trespass — Pushing  police  out  of  house — Right  of  self-defence. 

A  police  officer  is  not  jastified  by  the  mere  fact  that  a  person  is  of  a  enspioious 
character  to  enter  his  house  at  midnight  and  see  whether  he  is  in  the  house.  The  act 
of  the  police  officer  in  so  entiering  the  house  is  a  house-trespass  for  which  the  police- 
officer  will  be  responsible  under  S.  442  of  the  Penal  Code  as  the  act  is  calculated  to 
tanoy  the  members  of  the  family  of  the  suspected  person  and  also  to  insult  the  latter 
person. 

The  suspected  person  will  be  justified  under  S.  104  in  inflicting  slight  harm  upon 
the  polioe-officer,  tIs.,  in  pushing  the  police  constable  out  from  the  house. 

Petition  under  sections  435  and  439  of  Criminal  Procedure  Code 
praying  the  High  Court  to  revise  the  judgment  of  the  1st  Class 
Deputy  Magistrate  of  Chidambaram  in  Criminal  Appeal  No.  63  of 
1902  confirming  the  finding  and  sentence  of  the  Stationary  2nd 
Class  Magistrate  of  Chidambaram  in  C.  C.  No.  416  of  1902. 

T.  Bangachatiar  for  petitioner. 

The  PttbUc  Prosecutor  {E.  B.  Powell)  for  the  Crown. 

The  Court  made  the  following  • 

OBDEB  :**It  is  clear  that  the  conviction  of  the  accused  in 
this  case  under  B.  858^  I.  P.  C,  is  illegal  and  cannot  be  upheld. 
It  is  impossible  to  regard  the  constable  as  engaged  in  the  execu- 
tion of  his  duty  as  a  public  servant  when  he  entered  upon  the 
premises  of  the  accused  about  midnight  with  another  constable 
and  Bfood  knocking  at  the  door  of  the  accused's  house  to  see  if  he 
was  present.  The  fact  that  the  accused  is  a  person  who  is  regard- 
ed by  the  Police  as  a  suspicious  character  (K.  D.)  and  as  one 
whose  moyements  ought  to  be  watched^  does  not  authorise  the 
complainant  to  enter  upon  his  premises  or  knock  at  his  door  vnth 
a  view  to  ascertaining  whether  he  is  present  in  his  house  or  not. 

*C.B.C.No.6a9of  1902.    (C.  B^  P»  Ne^  871  of  1908.)       8rd  March  1908. 


Doraswami 

Pillai 

y. 

The  King 

Emperor. 
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Doraswami  The  police  circular  orders  referred  to  by  the  Magistrate  have  not 
y.         the  force  of  law^  but  in  justice  to  them,  I  may  observe,  that  there 

EmiwSf    ^^  nothing  whatever  in  any  of  them  which  warrants  the  course 
adopted   by  the  complainant.     It  is  perfectly  lawful  for  officers 
of  the  Police  to  watch  the  movements  of  suspected  characters,  and 
they  are  properly  required  to  do  so  by  Police  circular  orders.     But 
they  can  do  so  only  by  lawful  means  and  not  by  trespassing  upon 
his  premises  or  by  having  recourse  to  other  unlawful  means.     It  is 
found  that  the  accused  came  out,  abused  and  pushed,  the  complain- 
ant and  afterwards  brought  a  stick  from  inside  and  lifted  it  np 
as  if  he  was  going  to  beat  him  with  it  and  that  the  complainant's 
turban  fell  on  the  ground  when  he  was  pushed.    Under  these 
circumstances,  the  accused  would  no  doubt  be  guilty  of  assault  or 
of  using  criminal  force,  unless  his  act  could  be  regarded  as  done 
in  the  exercise  of  the  right  of  private  defence  of  property.    The 
constable    in  entering  upon   the  accused's  dwelling   house  and 
knocking  at  his  door  at  midnight  with  the  intention  of  finding  out 
whether  the  accused  who  is  regarded  as  a  suspected  character  by 
the  Police  was  in  his  house  or  not,  was  technically  guilty  of  house 
trespass  under  S.  442  of   the  Indian    Penal  Code.    The  course 
adopted  by  the  constable  was   certainly  one  which   would  cause 
annoyance  to  the  inmates  of  the  house,  if  not,  also  insulting  to  the 
accused,  and  under  S.  104  the  accused  was  justified  in  voluntarily 
causing  to  the  complainant  the  shght  harm  which  he  inflicted  on 
him,  and  the  constable  cannot  be  regarded  under  S.  99,  Indian 
Penal  Code,  as  acting  in  good  faith  {vide  S.  52,  Indian  Penal  Code), 
under  colour  of  his  office  though  his  act  may  not   be   strictly 
justifiable  by  law.    No  police  circular  order  or  any  other  order 
has  been  pointed  out  which  though  not  strictly  justifiable  in  law 
he  can  bona  fide  plead  in  support  of  the  course  pursued  by  him  of 
entering  upon  the  premises  of  the  accused  at  midnight  and  knocking 
at  the  door.  I  may  also  remark  that  the  sentence  of  three  months' 
rigorous  imprisonment    which  was   passed  upon  the  accused  is 
unduly  severe  under  the  circumstances   of  the  case,   even  if  -he 
were  guilty  of  any  ofEence.    I  reverse  the  conviction  and  sentence 
and  acquit  the  accused  and  direct  that  he  be  set  at  liberty,  the 
bail  bond  being  cancelled. 
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JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL.*         Ammmaiai 

Chetty 

(ON  APPEAL  FROM  THE  HIGH  COURT    OF    JUDICATURE    AT    MADRAS).     Murogasa 

Chetty. 
Present  at  the  Hearing  : — Lord  Macnaghten,  Lord  Lindley, 

Sir  Andrew  Scoble,  Sir  Arthur  Wilson. 


Annamalai  Chetty 

Marugasa  Chetty  and  another 


...     Appellant. 
. . .     Respondent, 


Civil  Procedure  Code,  8.  17 — Foreigner  defendant — Jurisdiction  of  British  Indian  Canrts 
— Carrying  on  business — Relation  of  Manager  to  Members  of  a  Hindu  family — 
Sffect  of  foreign  insolvency  upon  foreign  judgment. 

Under  S.  17  of  the  Civil  Procedure  Code,  British  Indian  Courts  have  jurisdiction 
to  try  a  suit  as  against  a  defendant  who  is  a  foreigner  when  the  cause  of  action 
arises  within  the  local  limits  of  the  jurisdiction  of  the  British  Indian  Court. 

Qirdkar  Dtiviodliar  v   Kassigar^^  approved. 

Quwre. — Whether  the  British  Indian  Court  has  jurisdiction  as  against  a  foreigner 
nou-resideut  defendant  who  carries  on  business  within  the  local  limits  through  an 
agent,  although  the  cause  of  action  may  have  arisen  in  a  foreign  country,  and  not 
within  the  local  limits  of  the  British  Indian  Court. 

A  managing  member  of  a  Hindu  family  is  not  an  agent  for  the  other  members 
so  as  to  make  them  liable  to  be  sued  as  if  they  were  the  principals  of  the  manager. 

The  relation  between  the  manager  and  the  other  members  of  a  Hindu  family  is 
not  that  of  principal  and  agent  or  of  partners.  It  is  much  like  that  of  trustee  and 
cestui  que  trust. 

(Question  whether  a  suit  upon  a  foreign  judgment  after  the  defendant  is 
adjudicated  a  bankrupt  in  the  foreign  state  is  maintainable  not  decided, 

Quelin  v.  MoissoUj'  referred  to. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Lindley  : — ^The  plaintiff  and  the  defendant  in  the  action 
which  has  given  rise  to  this  appeal  are  French  subjects  living  and 
trading  in  Pondicherry.  The  plaintiff  sued  the  defendant  Murugesa 
Chetty  in  Pondicherry  on  a  promissory  note,  and  on  the  20th  March 
1896,  the  plaintiff  obtained  judgment  by  default  for  Rs.  13,968 
with  interest  and  costs.  Execution  proceedings  were  taken'  in 
Pondicherry  on  this  judgment,  but  nothing  was  recovered.  On 
the  20th  July  1896,  the  defendant's  firm  was  declared  insolvent, 
at  the  instance  of  other  creditors,  by  the  Pondicherry  Court,  and 


I.  L.  R.,  17  B.  663. 


*  25th  May  1903. 


2.    1  Kuapp  365. 
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Amiaroaiai  on  the  23rd  September,  the  insolvency  was  declared  to  have  effect 
V.  retrospectively  from  the  8th  Janaary  1896,  which  was  anterior 
ClJeUy!*  ^  *^®  plaintiff's  judgment  and  indeed  to  the  commencement  of  the 
action  in  which  it  was  obtained.  In  the  insolvency  proceedings 
Syndics  were  appointed  as  usual,  and  the  plaintiff  applied  for 
payment  out  of  the  estate ;  but  it  does  not  appear  that  he  obtained 
payment  of  any  dividend. 

On  the  8th  October  1896,  this  action  was  commenced  in  the 
District  Court  of  South  Arcot,  which  is  in  the  Madras  Presidency, 
and  near  Pondicherry.  The  action  was  by  the  same  plaintiff 
against  the  same  defendant,  Murugesa  Chetty,  and  was  based  on 
the  judgment  already  obtained  against  him  in  Pondicherry.  The 
Receiver  appointed  by  the  Court  in  Pondicherry  was  also  made 
a  defendant  to  represent  the  Syndics. 

In  order  to  get  over  any  difficulty  which  might  arise  as  to  the 
jurisdiction  of  the  Arcot  Court  to  entertain  the  action,  the  plaintiff 
described  the  defendant  Murugesa  Chttty  as  residing  in  British 
Indian  Territory,  i.  e.,  Ouddalore  and  other  places,  and  as  having 
houses  of  business  and  carrying  on  business  there.  The  defendant 
put  in  an  appearance  to  this  action  and  a  statement  ^id  supple- 
mental statement  of  defence,  denying  these  allegations  and  denying 
the  jurisdiction  of  the  Court  to  entertain  the  action.  He  also 
impeached  the  validity  of  the  promissory  note  and  judgment  by 
default,  and,  lastly,  he  relied  on  the  insolvency  proceedings  as  a 
defence  to  the  action  even  if  the  Court  had  jurisdiction  to 
entertain  it. 

The  Receiver  was  also  allowed  to  appear  and  put  in  a  defencei 
which  he  did.  He  denied  the  jurisdiction  of  the  Court  to  entertain 
the  action;  and  he  further  relied  on  the  insolvency  prooeedings 
as  invalidating  the  judgment^  and  also  as  furnishing  a  defence  to 
the  action  upon  it,  if  still  in  force,  and  if  the  Arcot  Court  had  any 
]urisdicti<Hi  to  entertain  the  action. 

The  following  issues  were  settled  : — 

I.  Is  this  Court  prevented  from  entertaining  the  suit  by 
reason  of  the  cause  of  action  not  having  arfsett  and 
defendant  not  being  resident  or  carrying  on  bosinesij 
within  its  jurisdiction  ? 
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II.  Did  or  did  not  the  defendant  reside  or  carry  on  business 
within  the  jurisdiction  of  this  Court  on  the  date  when 
cause  of  action  arose  ? 

III,  Was  the  French  judgment  on  which  the  suit  has  been 

brought  according  to  French  Law  null  and  void  on 
the  date  of  suit  and  is  the  present  claim  based  on  the 
French  judgment,  therefore,  not  sustainable  in  this 
Court? 

IV.  Is  it  open  to  the  defendant  to  raise  the  contention  in  this 

suit  that  the  promissory  note  on  which  the  French 
judgment  was  passed  was  obtained  from  the  defendant 
by  the  plaintiff  fraudulently  ? 

V.  And,  if  so,  was  the  promissory  note  obtained  by  the 
plaintiff  from  the  defendant  fraudulently  ? 

VL     What  is  the  relief,  if  any,  that  the  plaintiff  is  entitled  to  ? 

The  parties  were  directed  to  file  all  the  documents  they  relied 
on ;  and  French  law  books  might  be  filed  at  the  hearing. 

Considerable  evidence  was  adduced  on  both  sides  upon  the 
question  of  carrying  on  business  in  British  Indian  territory,  but 
there  was  no  evidence  worth  mentioning  that  the  defendant  ever 
resided  in  British  India;  nor  was  there  any  evidence  that  the 
cause  of  action  arose  from  any  transaction  which  took  place  therein. 
It  was  proved  that  the  defendant  had  relatives  and  a  share  of 
property  in  British  India,  and  that  a  cousin  named  Kandasami 
Chetty  managed  this  property  and  paid  money  to  the  defendant. 
On  the  other  hand  there  was  no  evidence  worth  mentiom'ng  to 
support  the  defendant's  charges  of  fraud  by  which  he  sought  to 
impeach  the  promissory  note  and  judgment  sued  upon,  and  this 
part  of  the  case  was  subsequently  abandoned  by  the  defendant's 
counsel. 

The  insolvency  proceedings  in  Pondicherry  were  all  put  in 
evidence,  but  no  opinion  appears  to  have  been  obtained  from  any 
expert  in  French  law  as  to  the  legal  effect  of  those  proceedings 
either  on  the  judgment  recovered  by  the  plaintiff  in  Fondicherry 
before  they  in  fact  commenced,  or  on  the  discharge  of  the  defend- 
ant from  liability  to  pay  the  judgment  debt. 


Annamalfti 
Chettj 

V. 

Mnrngasa 
Chdtty. 
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AnnamaUi  The  District  Judge  states  that  the  only  issues  really  contested 

y.         before  him  were  the  1st  and  2nd ;  no  argument  was  put  forward 

•^'^JJ^^**  on  the  3rd,  but  he  looked  up  the  French  law  as  best  he  could  in 
the  Code  Napoleon,  and  he  came  to  the  conclusion  that  the 
judgment  sued  upon  was  not  null  and  void  when  the  action  in  the 
Arcot  Court  was  commenced,  and  he  therefore  found  the  third 
issue  for  the  plaintiff.  He  decided  that  it  was  not  competent  for 
him  to  go  behind  the  French  judgment,  and  thus  disposed  of  the 
fourth  and  fifth  issues-  He  found  however  as  a  fact  that  the 
defendant  did  carry  on  business  in  British  India,  viz,,  in  Cuddalore, 
where  the  action  was  commenced,  and  he  accordingly  gave 
judgment  for  the  plaintiff  with  costs. 

The  defendant  appealed  from  this  decision  to  the  High  Court 
at  Madras  which  reversed  the  judgment  and  dismissed  the  action 
with  costs,  on  the  ground,  first,  that  it  was  not  proved  that  the 
defendant  did  in  fact  carry  on  business  in  British  India  when  the 
action  was  commenced ;  and  on  the  further  ground  ^that  the  insol- 
vency proceedings  were  a  bar  to  the  action.  They  came  to  this 
conclusion  on  the  authority  of  a  decision  of  tliis  Board  in  1827,  viz., 
Quelin  v.  Moisson.^ 

In  both  Courts  in  India  it  was  apparently  assumed  that  the 
question  of  jurisdiction  turned  on  S.  17  of  the  Code  of  Civil 
Procedure,  and  that  although  the  defendant  was  a  foreigner,  and 
although  the  cause  of  action  arose  in  a  foreign  country,  and 
although  the  defendant  did  not  personally  ["reside  within  the  local 
limits  of  the  jurisdiction  of  any  Court  in  British  India,  and 'was 
not  even  temporarily  in  Arcot  when  sued  there,  yet  he  could  be 
sued  in  the  Arcot  Court  if  he  carried  on  business  through  an 
Agent  in  the  local  limits  of  that  Court's  jurisdiction. 

This  assumption  appears  to  their  Lordships  to  require  more 
attention  than  it  has  received.  Their  Lordships  see  no  reason  for 
doubting  the  correctness  of  the  decision  of  the  case  of  Oirdhar 
Damodar  v.  Kassigar  Hiragar^  where  the  defendant  was  a  native 
of  Cutch,  and  the  cause  of  action  arose  within  the  local  limits  of 
the  jurisdiction  of  the  British  Indian  Court  in*  which  the  action 
was  brought.     But  that  case  does  not  cover  the  present  one. 

1,    lKnspp.265.  2.    I.  L.  E.,  17  B.  663. 
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It  is  not,  however,  necessary  to  pursue  this  matter^  for  it  is 
admitted  by  all  parties  and  it  is  plain  that  this  appeal  must  fail 
unless  their  Lordships  agree  with  the  District  Judge  in  coming  to 
the  conclusion  that  at  the  time  of  the  commencement  of  this  suit, 
viz,,  on  the  8th  October  1896,  the  defendant  was  by  his  agent 
carrying  on  business  in  Cuddalore  or  some  other  place  within  the 
jurisdiction  of  the  Court.  The  burden  of  proving  this  is  clearly 
on  the  plaintiff;  he  has  given  evidence  himself  and  called  witnesses, 
and  his  and  their  evidence,  until  carefully  examined,  seems  suflScient 
to  establish  such  trading,  especially  as  the  defendant  was  within 
reach  and  was  not  called  to  deny  or  explain  their  statements.  This 
omission  was  naturally  made  the  most  of  by  the  appellant^s  counsel. 
But  it  mast  be  remembered  that  the  defendant  was  a  bankrupt  and 
in  great  difficulties,  and  was  naturally  very  reluctant  to  expose 
himself  to  a  long  and  hostile  cross-examination.  After  carefully 
considering  the  evidence,  their  Lordships  have  come  to  the  conclu- 
sion that  the  District  Judge  fell  into  the  error  of  treating  Kanda- 
sami  Chetti  as  the  agent  of  the  defendant.  This  mistake  is  clearly 
pointed  out  by  the  High  Court.  Kandasami  Chetti^s  acts  and  his 
pa3rments  to  the  defendant  are  all  attributable  to  his  being  the 
manager  of  joint  family  property,  of  which  the  defendant  had  a 
share ;  and  their  Lordships  entirely  concur  with  the  High  Court  in 
holding  that  such  a  person  is  not  the  agent  of  the  members  of  the 
family  so  as  to  make  them  liable  to  be  sued  as  if  they  were  the 
principals  of  the  manager.  The  relation  of  such  persons  is  not 
that  of  principal  or  agent,  or  of  partners ;  it  is  much  more  like  that 
of  trustee  and  cestui  que  trust.  Those  witnesses  who  say  they  saw 
the  defendant  trading  in  Cuddalore  do  not  speak  of  the  critical  time. 
An  attempt  was  made  to  show  that  the  joint  property  was  divided 
long  ago,  and  that  Kandasami  Chetty  was  not  acting  as  manager 
of  family  property  in  which  the  defendant  had  an  interest.  But  this 
attempt  failed,  for  although  some  money  was  divided,  the  rest  of 
the  joint  property  was  not  decreed  to  be  partitioned  until  1897. 

In  short,  the  moment  the  error  of  treating  Kandasami  Chetty 
as  the  defendant's  agent  is  corrected,  the  rest  of  the  evidence  all 
crumbles  away. 

This  conclusion  renders  it  unnecessary  to  consider  the  effect  of 
the  defendant's  insolvency  either  on  thp  validitv  of  the  judgment 


Annamalai 
Chetty 

V. 

Mnrugasa 
Chetty. 
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^^u*^**   sued  on  or  on  the  insolvency  affording  a  defence  to  the  action  if 
V.  the  judgment  is  still  in  force.     Quelin  v.    Moissovi}  goes  &r  to 

Cheny.  show  that  the  insolvency  would  afford  a  defence  ;  but  their  Lord- 
ships might  have  thought  it  right  not  to  decide  this  point  in  the 
absence  of  evidence  of  persons  skilled  in  French  law. 

Their  Lordships  will  humbly  advise  His  Majesty  to  dismiss 
the  appeal^  and  the  appellant  must  pay  the  costs  of  the  respondent 
Murugasa  Chetty^  the  other  respondent  not  having  appeared. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

(FULL  BENCH). 

Present: — Sir  Charles  Arnold  White,  Chief  Justice, 
Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Rathnam  Pillai  ...  ...  ...     Petitioner* 

V, 

Pappa  Pillai  alias  Sundaram  Pillai       ...     Respondent, 

Rftthnam      CiV<7  Procedure  Code,  Ss.  408,  409  and  622 — Leave  to  «»«f  as  pauper — Scope  of  en^'ry 
*^"*^  — Pauperism  of  applicant — Enquiry  into  merits — Jurisdiction. 

Pappa  Pillai.  "^^^  investigfation  contemplated  under  S.  409,  C.  P.  C,  where  a  day  ig  fixed  for 

hearing  under  S.  408  in  an  application  for  leave  to  sue  in  fonna  pauperis  mint  be 
confined  to  the  question  of  the  applicant's  pauperism.  No  eridence  as  to  the  merits 
of  the  case  can  be  gone  into  in  such  an  inrestigation.  A  Judge  digmisaing  u 
application  after  allowing  evidence  to  be  taken  upon  the  merits  at  such  hearing  hgg 
erroneously  exercised  a  jurisdiction  not  vested  in  him  by  law  and  his  order  (iigmisa 
iiig  the  applicaticm  upon  the  merits  can  be  set  aside  under  S.  622,  C.  P.  C. 
K.  RanganayaX-a  Ammal  v.  K.  Venkatn  CMlapathy  ITnytwiw*,  followed. 
Vijendra  Tirthasirami  v.  Sfidhindra  Thirihasirami* ^  overruled. 

Petition  under  S.  622  of  the  Civil  Procedure  Code  to  revise 
the  Order  of  the  Court  of  the  District  Munsif  of  Salem  in  Civil 
M.  P.  No.  629  of  1901. 

T^ie  facts  were  these.  The  plaintiff  pxii  in  a  petition  to  the 
District  Munsif  to  be  allowed  to  sue  in  forma  pfti^fR^rif.  The 
District  Munsif  gave  notice  to  the  defendant  under  S.  408.  Thergi^ 
upon  the  defendant  put  in  some  documents  affecting  the  merits 
of  the  case.  The  District  Munsif  received  them  and  dismissed  the 
petition  on  the  ground  that  the  petitioner  had  no  right  to  sne  in 
such  Court.  The  petitioner  thereon  moved  the  High  Court  for 
revising  the  proceedings  of  the  District  Munsif  as  made  without 

•  C.  B.  P.  No.  458  of  1901.  8l8t  July  1902. 
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iorisclictioii  and  even  if  he  had  iurisdiotion  on  the  ground  that  it     Bfttbuam 

PilUi 


was  tainted  by  material  irregularity. 

This  petition  coming  on  first  before  their  Lordships  (Sir  Charles 
Arnold  White,  the  Chief  Justice^  and  Mr.  Justice  Benson,)  the 
Court  made  the  following 

ORDER  OP  REFERENCE  TO  THE  FULL  BENCH.— It 
seems  difKcult  to  reconcile  the  case  reported  in  K.  Banganayaka  v. 
K»  Venhatachellapati^  and  the  decision  of  Subrahmania  Aiyar,  J., 
reported  in  Vijendra  Thirthaswami  v.  Sudhindra  Thirthaswami^. 

We  accordingly  refer  to  a  Full  Bench  the  question  whether, 
on  the  facts  of  this  case,  the  Munsif  exercised  a  jurisdiction  not 
vested  in  him  by  law  or  failed  to  exercise  a  jurisdiction  so  vested 
or  acted  illegally  or  with  material  irregularity  in  dismissing  the 
application  for  leave  to  sue  in  forma  pauperis. 

8.  Subrahmania  Aiyar  and  8.  Venkaiaramana  Aiyar  for 
petitioner. 

K.  Banganayaka  Ammal  v.  Venkatachellapnti  Nayudu^  and 
Debo  Das  v.  Mohunt  Bam  Cham  Dass  Chella^  are  in  my  favour.  The 
only  issue  before  the  Munsif  was  whether  petitioner  was  a  pauper 
or  not,  and  the  enquiry  was  only  an  enquiry  into  the  pauperism. 
The  term  "  A  right  to  sue  "  in  S.  407  does  not  mean  the  question 
whether  the  suit  is  good  or  bad  on  the  merits.  Ss.  408  and  409 
read  together  show  that  the  inquiry  is  to  be  limited  only  to  the 
qnes^oD  of  pauperism.  ChaUarpal  Sing  v.  Boja  Bam^  is  against 
me.  A  pauper  if  his  application  to  sue  as  a  pauper  is  dismissed 
can  pay  court  fee  and  proceed  with  the  suit.  If  there  was  already 
an  adjudication  on  the  mmis,  it  will  be  a  bar  to  the  suit.  S.  409 
only  says  that  the  substance  of  the  evidence  is  to  be  taken,  while 
in  a  regular  trial  on  the  merits  evidence  will  have  to  be  taken 
regularly.  Further  there  will  be  no  right  of  appeal  on  such  adjudi- 
cation. Therefore  it  could  not  be  that  the  Legislature  meant  that 
the  Judge  can  go  into  the  merits  in  an  inquiry  as  to  pauperism. 

V.  VisvancUha  Sastri  for  counter-petitioner.  Under  Act  VIII 
of  1859,  the  enquiry  was  confined  to  the  question  of  pauperism 
alone.    There  was  no  provision  there  corresponding  to  the  second 

T   I.  L.  R.,  4  M.  82».  3»    L  L.  R,  4  M.  323.        5.    I.  L.  R.,  7  A.  661. 
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Rathnam     clause  of  S.  409.     This  was  introduced  by  Act  X  of  1877.     Mr. 
V.  Brongliton  in  his  notes  remarks  the  addition  was  to  empower  courts 

Pappa    illai.  ^^  have  a  more  elaborate  inquiry  following  the  suggestion  of  Jaclc- 
son,  J.  in  In  re,  Gunga  Dans  Adhikaree.^     Under  the  2nd  clause 
of  S.  409,  Courts  can  take  evidence,  such  evidence  as  would  bear 
on  the  points  which  form  the  prohibitions  in  S.  407  and  referred  to 
in  the  2nd  Clause  of  S.  409.     The  contention  that  *  the  evidence 
as  herein  provided '  in  S.  409  means  evidence  about  pauperism  is 
not  sound.     The  words  ^'  herein  provided  "  should  be  read  as  taken 
as  herein  provided  i.  e,,  the  manner  of  taking  the  evidence,  because 
the  evidence  under  this  chapter  has  to  be  taken  by  the  Court  itself. 
No  Commissioner  should  be  asked  to  take  such  evidence.     See  In 
re  Eknaih  Madoha^.  The  section  contemplates  evidence  on  all  the 
points,  for  the  prohibitions  mentioned  in  clauses  (6),  (c)  and  {d)  can 
only  be  brought  out  by  other  evidence  being  also  admissible.     The 
Court  is  not   bound  simply   by  the  allegations   in  the  petition; 
Kamrakh  Nath  v.  Sundar  Nath?.     S.  406  empowers  the  Court  to 
examine  the  applicant  regarding  the  merits  of  the  claim  also.    The 
enquiry  under  S.  409  is  the  final  and  more  elaborate  enquiry,  and 
it  cannot  be  said  that  the  enquiry  would  have  the  merits  shut  from. 
In  K.  Banganayaka  Ammal  v.  Venkatachellapathi  Naidu^  the 
respondent  was  not  represented;  besides  S.  409  was  not  referred 
to  in  the  argument  at  all.     In  Debo  Das  v.  Mohunt  Ram  Cham 
Dass   Chella^   also^  S.    409  was  not   referred   to.      In    Vije^idra 
Thirthaswami  v.  Sudhindra   Thirthaswami^  the  point  was  one  of 
res  judicata  which    is    also   proved   by    documentary    evidence. 
In  Kamrakh  Nath  v.  M.  Sundra  ^a^/i^  the  Court  went  into  the 
question  of  the  custom  regarding  the  succession  to  a  Mahantship  of 
a  Mutt.  S.  407  (a)  means  whether  he  has  a  cause  of  action  tV  e.,  a 
good  and  a  reasonable  ground  for  proceeding.     See  also  Act  Vill 
of  1859,  Ss.  304,  306,  Chattarpal  Singh  v.  Raja  Ram?.    It  may 
not  comprise  the  whole  of  the  merits  but  may  be  a  portion.     Yet  the 
Court  has  to  go  into  evidence  to  determine  the  question  whether 
there  is  a  cause  of  action.     In  the  case  of  an  ordinary  plaintifE,  no 
doubt  the  plaint  alone  has  to  be  looked  at,  but  the  policy  of  the 
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Le^slature  is  to  place  greater  checks  on  pauper  petitioners.  Other-     Bathnam 
wise  the  time  of  the  Court  would  be  wasted.    The  contention  of  v. 

r$$  judicata  is  not  tenable  as  this  decision  will  not  be  in  a  suit     ^^* 
within  the  meaning  of  S.  13  of  the  Code.    The  decision  will  have 
no  more  operation  than  for  the  inquiry  under  that  Chapter. 

The  Court  delivered  the  following. 

OPINIONS.*-The  Chief  Justice: — On  an  application  for 
leave  to  Rue  in  forma  pauperis  the  District  Munsif  fixed  a  day 
under  S.  408  and  held  an  investigation  under  S.  409  of  the  Code 
of  CivilProcedure.  At  this  investigation  no  evidence  appears  to 
have  been  given  either  in  proof  or  in  disproof  of  the  pauperism 
of  the  applicant,  but  certain  documents  were  put  in  evidence  on 
behalf  of  the  defendant ;  and  the  Court,  relying  on  the  decision 
reported  in  Vijendra  Thirthaawami  v.  Sudhindra  Thirthaswami^ 
dismissed  the  application  on  the  ground  that  the  evidence  on  record 
showed  the  applicant  had  no  subsisting  cause  of  action.  I  think 
the  evidence  referred  to  in  S.  409  is  evidence  in  proof  or  dis- 
proof of  the  pauperism  of  the  applicant-^not  evidence  as  to  the 
merits  of  this  case. 

I  cannot  adopt  the  view  taken  by  Sir  Subramania  Aiyar,  J., 
in  the  case  of  Vijendra  Thirthaaami  v.  Sudhindra  Thirthaswami^ 
and  I  think  K.  RanganayaJca  Ammal  v.  K.  VenJcatachellapathy^ 
was  rightly  decided. 

I  consider  the  Munsif  acted  illegally  in  allowing  evidence  to 
be  put  in  on  behalf  of  the  defendant  with  reference  to  the  merits 
of  the  claim  of  the  party  applying  for  leave  to  sue  in  forma 
pauperis,  and  in  dismissing  the  application  on  the  ground  that  on 
the  evidence  on  record  the  appli6ant  had  no  subsisting  cause  of 
action. 

Bhashtam  AiTANGAR,  J. : — I  coucur, 

Bekson,  J.  .—I  think  that  the  decision  in  the  case  ot  K. 
Banganayaka  Ammal  v.  K,  Venhatachellapathy  Nayudu^  states 
the  law  applicable  to  the  facts  of  the  present  case  correctly. 
I  am  unable  to  reconcile  it  with  the  decision  Vijendra  Thirtha" 
iicami  v.  Sudhindra  Thirthaswami\  and  with  every  respect  for  the 

1.    I.  L.  B.,  19,M.1197.  2.    ^L.  B.,  4  M.  823. 
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^^^^     learned  Judge  who  decided  the  case,  I  must  say  that  I  am  unable 

▼.         to  concur  in  the  view  taken  by  him  as  to  S.  409,  Civil  Procedure 

FAI>pa  Filial.  ^^^^^     ^^  j,^^  g^^^j^  ^^^^  ^j  Chattarpal  v.  Raja  Bam\  is  not 

opposed  to  the  view  I  take. 

The  District  Munsif  in  the  enquiry  made  under  S.  409  allowed 
witnesses  to  be  examined  and  documents  put  in  evidence  as  to 
the  merits  of  the  petitioner's  claim  and  then  decided  on  the 
strenecth  of  that  evidence  that  the  petitioner  had  not  a  good  case 
on  the  merits  and  therefore  dismissed  his  suit.  This  course  was 
not  warranted  by  law.  The  evidence  should  have  been  confined 
to  the  question  of  the  petitioner's  pauperism.  If  that  was  proved, 
and  if  the  plaint  supplemented  by  the  examination  of  the  petitioner 
held  under  S.  406  showed  that  he  had  a  right  to  sue,  the  District 
Munsif  ought  to  have  allowed  the  petition  and  proceeded  to  hear 
the  suit  in  due  course.  The  receipt  of  evidence  as  to  the  merits 
during  the  enquiry  into  pauperism  and  the  decision  of  the  case 
on  the  merits  at  that  stage  was,  in  my  judgment,  a  material 
irregularity  and,  in  practice,  would  be  likely  to  lead  to  waste  of 
the  Court's  time  and  to  confusion  and  irregularity  of  procedure. 

T  would,  therefore,  answer  in  the  aflSrmative  the  question 
referred  for  our  decision. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present  :— Sir  Charles  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  Da  vies. 

Gandham  Veeraswami  and  others  ...     Appellants* 

^^  •  (Plaintiffs). 

Manager,  Pittapur  Estate  ...  ...     Respondent. 

(Defendant), 

Taerasawmi   ^♦^'^  Procedure  Code,  Ss.  2,  414  A,  662,  684  and  588  (2Q)— Bent  Recovery  Act  (1711 

▼.  of  1866,  Madrati)f  80  69 — DeciHon  of  Collector  in  summary  proceedings  wider  Act 

Manager,  — Judgment — Decree — Civil  Court — Remand  ordci'. 

Ftttapnr 

Estate*  j^  Distriot  Judge  has  jurisdiction  under  S.  562,  C.  P.  C,  to  remand  a  gummMy 

•oit  nnder  Aot  VllI  of  1865  when  there  has  been  an  appeal  from  the  deoisioQ  of  tha 

♦  C.  M.  A.;.l<|o.  9  of  1903.  I7th^  December  1002. 
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Sab-Collector  in  such  suit  and  hence  an  appeal  wilF  lie  under  S.  588,  cl.  (28)  C,  P.   C,   Veerasawmi 

from  such  order  of  remand.  „  T" 

Madagor, 

A  decision  of  a  Collector  in  a  Summary  Suit  is  a  decree  within  the  meaning  of        v^atlh^ 

S.  2,  C.  P.  C,  and  decides  a  civil  question  between  parties  seeking  civil  rights. 

Appeal  from  tlie  order  of  remand  of  the  District  Court  of 
Godavari,  in  A.  S.  No.  59  of  1901,  presented  against  the  decision 
of  the  Court  of  the  Sub-Collector  of  Godavari,  in  S.  S.  No.  17  of 
1900. 

V,  Bamemm  for  appellants. 

A.  S.  Krishnaswami  Iyer  for  F.  C,  Desihacharidr  for  respond- 
ent raised  a  preliminary  objection  that  there  was  no /appeal  against 
the  remand  order.  The  Civil  Procedure  Code  does  not  apply  to 
rent  cases  under  the  Rent  Recovery  Act  unless  where  it  is  said 
expressly  to  apply.  I  would  refer  to  Ss.  69  and  74.  {Daviesy  J. 
How  is  it  that  a  second  appeal  is  preferred  against  the  decree  in  a 
rent  appeal).  That  is  under  S.  584,  C.  P.  C,  and  not  under 
any  provision  in  the  Rent  Recovery  Act. 

The  Court  delivered  the  following 

JUDGMENT  : — This  is  an  appeal  from  an  order  of  the  District 
Judge  reversing  a  finding  of  the  Sub-Collector  in  proceedings 
under  Act  VIII  of  1865  and  remanding  the  suit  for  disposal  on 
the  merits.  The  order  purports  to  have  been  made  under  S.  562 
of  the  Code  of  Civil  Procedure. 

A  preliminary  objection  has  been  taken  that  no  appeal  lies* 
In  support  of  the  objection  it  has  been  argued  that  the  adjudi- 
cation by  the  Sub-Collector  was  not  a  "  decree"  within  the 
meaning  of  S.  562  of  the  Code,  that  this  being  so,  the  order  of 
remand  cannot  be  taken  to  have  been  made  under  that  section, 
and  that  inasmuch  as  S.  588  (28)  of  the  Code  only  gives  a  right 
of  appeal  when  the  order  is  made  under  S.  562,  if  the  order  was 
not  under  that  section  no  appeal  would  lie. 

We  are  of  opinion  that  it  was  competent  for  the  District 
Judge  to  make  the  order  under  S.  562, 

No  doubt  S.  69  of  Act  VIIl  of  1865  uses  the  word  '^  Judg- 
meat,"  but  wo  think  the  Judgment,  or  adjudication,  by  the  Sub- 
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VetraBawmi  Collector  in  the  present  case  is  a  formal  expression  of  an  adjudi- 
Manager,     cation  upon  a  right  claimed  within  the  meaning  of  the  definition 
Estate'     ^*  decree  contained  in  S.  3  of  the   Code.    We  also  think  it  is  a 
'*  formal  expression  upon  a  right  claimed  in  a  Civil  Court," 

In  Kotappa  v.  Fenhataramiah^  this  Court  considered  this 
last  point  with  reference  to  the  right  of  second  appeal  oonferred  by 
S.  584  of  the  Code  and  held  that  for  the  purposes  of  that  section 
an  adjudication  by  the  Collector  in  proceedings  under  Act  VIII 
of  1865  amounted  to  a  decree  as  defined  by  the  Code.  As  pointed 
out  by  the  Judicial  Committee  in  the  case  reported  in  Nilmm 
Singh  Deo  v.  Taranath  Muherjee^  there  is  a  distinction  between 
Civil  Courts  and  Rent  Courts,  but  a  Rent  Court  is  a  Civil  Court  in 
the  sense  that  it  decides  a  civil  question  between  persons  seeking 
their  civil  rights. 

There  is  nothing  in  the  S.  4  of  the  Code  which  is  incon- 
sistent with  the  view  above  expressed. 

To  say  that  the  adjudication  in  question  in  the  present  case  is 
a  ^  decree'  within  the  meaning  of  S.  540  of  the  Code  does  not  affect 
any  '*  special  procedure"  prescribed  by  Act  VIII  of  1865.  More- 
over S.  4  A,  a  comparatively  recent  enactment  cleai*ly  contemplates 
Revenue  Courts  being  governed  by  the  provisions  of  the  Code  of 
Civil  Procedure. 

We  think  the  preliminary  objection  fails  and  must  be  over- 
ruled. 

On  the  merits^  in  our  judgment^  the  question  of  the  propriety 
of  the  pattah  cannot  be  satisfactorily  determined  until  there  have 
been  findings  on  the  other  issues  in  the  case.  On  this  ground  we 
think  the  order  of  remand  ought  not  to  be  interfered  with. 

The  appeal  is  dismissed.  The  costs  of  this  appeal  will  abide 
the  result  of  the  suit. 


1.     10  M.  L.  J.  K.  891.  2.    I.  L.  R.,  0  0«1.  3^. 
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IN  THP]  HIGH  COURT  OP   JUDICATURE   AT  MADRAS. 
Pressent : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Benson, 
Venkataramanuja  Reddiar  and  another  ..  Appellants*  (P/ain^i^*). 

V, 

Subbaraya  Pillai        ...  ...  ...  Respondent  {Defendant). 

8al€  of  land — Vendee* 8  suit  for  possession  against  third    parties — Failure  of  vendor 

to  get  possession — Suit  against  vendor  for  possession  or  for   damages — Futile  prayer 

— Small  Cause  nature. 

Where  a  purchaser  of  some  land  sued  third  parties  for  possession  of  the  land  and 
failed  ultimately  and  afterwards  brought  a  suit  against  his  vendor  for  being  placed 
in  possession  or  for  damages. 

Held  : — (1)  that  the  prayer  for  possession  was  a  futile  one  and  could  not  be 
given  effect  to  s 

(2)  that  the  suit  must  be  regarded  as  one  for  damages  merely  ; 

(3)  that  such  suit  was  cognizable  by  a  Small  Cause  Court  and  tliai, 

therefore,  no  second  appeal  lay. 

Second  Appeal  from  the  decree  of  the  District  Court  of  Chin- 
gleput  in  A.  S.  No.  109  of  1900,  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Poonamallee  in  0.  S.  No.  469  of  1899. 

The  plaintiff's  case  was  that  the  defendant  sold  to  the  Ist 
plaintiff  a  piece  of  land  and  put  the  latter  in  possession^  that  the  1st 
plaintiff  was  dispossessed  by  some  third  persons,  that  he  thereupon 
brought  a  suit  against  those  third  persons  to  recover  possession  but 
tailed.  The  plaintiffs  aB  members  of  an  undivided  &mily  now 
sued  the  defendant  to  place  them  in  possession  of  the  land  or  to  pay 
damages  for  breach  of  contract.  The  District  Munsif  gave  the 
plaintiffs  a  decree  for  damages,  but  the  District  Judge  reversed  it 
on  the  ground  that  their  claim  was  barred  by  limitation.  Hence 
this  second  appeal. 

K.  Bamachandra  Aiyar  for  V.Krishnaswami  Aiyar  for  appellants. 
A*8.  Balaeubramania  Aiyar  tor  P.B.  Sundara  Aiyai  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT. — A  preliminary  objection  is  taken  that  the 
suit  is  really  one  for  damages,  and  as  such  one  of  a  nature 
cognizable  by  a  Court  of  Small  Causes  and  that  no  second  appeal 
lies,  the  claim  being  for  less  than  Bs,  500.  We  think  the  objection 
is  well-founded.  The  prayer  for  possession  of  the  laud  is  a  futile 
one,  that  could  not  possibly  be  given  effect  to,  as  the  land  is  in 
possession  of  third  parties,  who  have  already  as  stated  in  the  plaint 
estabUshed  their  right  to  possession  as  against  the  plaintiff.  We 
must  dismiss  the  second  appeal  with  costs. 

•  S.  A.  No.  »2e  of  1901.  7th  November  l%Ot.  ' 


Venkata* 

ramanuja 

Reddiar 

V, 

Subbaraya 
Pillai. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS, 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  Subrahmania  Aiyar. 

Saminatha  Aiyar       ...  ...     Appellant*     {Defendant). 

V. 

Venkatasubba  Aiyar  ...  ...     Respondent   (Plaintiff). 

Saminatha     ^*^'''  Procedure  Code — Order  rejecting  appeal  as  out  of  tiine — Decree— Second  Appeal 
Aiyar  — Judgtnent  pronounced  by  Court  after  4  p.  M. — Court  closed  for  Christtnas^AppUca- 

V     kat  .  '**^  ^^^'  *^^  ^*  ^^^  ^*^'  ^^^  ^^  re-opening — Time  requisite  for  obtaining  copief 

subba  Aiyar.  ComputcUion  of  Time. 

An  order  rejecting  an  appeal  as  being  presented  out  of  time  is  a  decree,  and  a 
second  appeal  lies  to  the  High  Gonrt  from  snch  decree. 

Oulab  Rai  v.  Mangli  LaU,^  Bagunaiha  Cooped  r.  Nilu  Nathoji,^  Oanga  Das  Dey  t. 
Ram  joy  Dey^y  Ayyanfia  v.  Nagabushattam^f  and  Zamindar  of  Tuni  v.  Bennayya^  followed. 
Where  judgment  was  pronounced  in  a  suit  at  4  p.m.,  on  the  last  day  the  Conii 
sat  before  the  Christmas  holidays,  and  according  to  the  practice  of  tlie  Court  no  pepen 
would  bo  received  after  4,  and  application  was  made  for  copy  of  the  judgment  cm  tlie 
day  the  Court  re-opened  for  the  first  time  after  Christmas. 

Held : — That  an  appeal  presented  within  90  days  after  deducting  the  Christmas 
holidays  when  no  application  could  have  been  presented  was  in  time,  and  that  the 
appellant  was  entitled  to  a  deduction  of  such  time  under  the  circumstances  as  being 
time  requisite  for  obtaining  copies  of  the  judgment. 

Second  appeal  from  the  orders  of  the  District  Court  of 
Trichinopoly  in  S,  R.  Nos.  277  and  50  of  1901,  presented  against 
the  decrees  of  the  District  Munsif  of  Kulitalai  in  0.  S.  Nos.  234  of 
1900  respectively. 

T.  Subramania  Aiyar  ior  P>  8.  /S»tt?(wu7am»iliyar  for  appellant 

K.  Ramachandra  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — This  is  an  appeal  from  an  order  rejecting  an 
appeal  on  the  ground  that  it  was  out  of  time.  A  preliminary 
objection  has  been  taken  that  no  appeal  lies  as  the  order  is  not  a 
decree  as  defined  by  S.  2  of  the  Civil  Procedure  Code.  If  we  had 
to  consider  the  point  apart  from  authority,  we  might  have  felt 
disposed  to  adopt  the  view  put  forward  on  behalf  of  the  respondent. 
The  balance  of  authority,  however,  is  strongly  against  this  view. 
The  precise  point  was  decided  against  the  respondent  in  Gulab 
Bai  V.  Mangli  Lal^  and  Baghunatha  Gopal  v.  NUu  Nathoji*, 
Qanga   Dass    Dey    v.  Bamjoy  Dey^).    The    principle    of    these 

•  8.  A.  Nos.  1637  of  1»01.  7th  April  1903. 

1.  I.L.B.,7A.42.  8.    I.  L.  B.,  12  C.  80.  5.    I.  L.  B.,  22  M.  ISk^ 

2.  If  L.B.,9B*452.  4w    I.  L.  B.,  16  M.  285. 
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decisions  was  appbed  by  this  Court  in  the  cases  of  {Ayyanna  v.   Saminatha 

Nagabhooshanam^  and  Zemindar  of  Tuni  v.  Bennayya^).  ▼. 

Venkata- 
subba  Aiyar. 
Having  regard  to  these  authorities  we  are  not  disposed  to  say 

that  no  appeal  hes  in  the  present  case.     The  preliminary  objection 

is  overruled. 

In  this  case  jadgment  was  delivered  on  December  22^  1900, 
the  last  day  before  the  Christmas  vacation  at  4  p.  ic.  when,  according 
to  the  practice  of  the  Court,  papers  were  not  received.  The  appel- 
lant made  his  application  for  a  copy  of  the  judgment  on  January 
7th,  1901,  the  day  on  which  the  Court  re-opened  after  the  Christ- 
mas holidays,  and  presented  his  appeal  on  a  day  which  would  be  in 
time  if  he  is  entitled  to  deduct  the  period  during  which  the  Court 
was  closed.  His  contention  is  that,  in  computing  the  period  for 
appeal,  the  time  during!  .which  the  Court  was  closed  should  be 
deducted. 

The  contention  on  the  other  side  is  that  inasmuch  as  no 
application  for  a  copy  of  the  judgment  was  made  before  the  Court 
closed,  the  appellant  is  not  entitled  to  have  the  period  during 
which  the  Court  remained  closed  deducted  in  the  computation  of 
time.  The  argument  was  that  the  words  "  requisite  for  obtaining  a 
copy  of  the  judgment'*  pre-suppose  an  application  for  the  copy. 
There  is  nothing  in  the  section  itself  to  suggest  that  these  words 
ought  to  be  so  construed.  It  is  not  impossible  to  conceive  of  cases 
where  time  may  properly  be  deducted  though  the  commencement 
of  the  period  from  which  time  is  deducted  precedes  the  actual 
application  for  a  copy  of  the  judgment.  On  the  facts  of  the  present 
case,  we  think  it  may  be  said  that  this  is  not  one  of  those  cases.  For 
this  reason,  we  think  the  appellant  is  entitled  to  deduct  the  period 
from  December  23rd  to  January  6th,  both  days  inclusive  as  such 
period,  in  the  circumstances  of  the  case,  must  be  taken  to  be  part 
of  the  time  requisite  for  obtaining  a  copy  of  the  judgment. 

We  must,  therefore,  set  aside  the  order  of  the  District  Judge 
and  direct  him  to  receive  the  appeal  and  proceed  with  it  according 
to  law.    The  costs  of  this  appeal  will  abide  the  event. 

1,    I.  L.  B.,  16  M.  285.  2.    I.  L.  B.,  22  M.  m. 


Digitized  by 


Google 


302  THE  XADBAS  LAW   JOURNAL   BXPOETS.  [vOL.  XIll. 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present :— Mr.  Justice  Benson  and  Mr.  Justice  Moora 
Venkatrayudu  ...  ...  Appellant*     {Plaintiff). 

V. 

Snbbamma  and  others  ...  ..  Respondents.    (Defendants). 

Yenkaira*     Hindu  Late — Oral  gift  by  father  to  hia  daughter — Title  invalid — PoMetsion  cf  dtmfe 
y^""  atlverse — Prescription  for  full  estate — Eight  of  reversioner  to  question. 

V. 

Sabbatnma.  ^Vhen  tuider  an  oral  gift  made  in  1884  (which  was  invalid  under  the  Tnuufer 

of  Property  Act)  by  the  last  male  owner  to  his  daughter  the  latt^  remained  in 
possession  for  over  12  years  : — 

Held  : — (1)  that  she  prescribed  for  a  full  estate. 

(2)  that  the  possession  of  the  donee  was  adverse  to  the  donor  and  hi 

representatives  whether  the  title  was  valid  or  otherwise ;  and 

(3)  that  a  reversioner  claiming  through  the  donor's  son  cannot  qnesto 

such  possession  after  the  expiry  of  12  years. 

Second  Appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Kistna  at  Masulipatam  in  A.  S.  No.  116  of  1900, 
presented  against  the  Decree  of  the  Court  of  the  District  Munsif, 
Tenali  in  0.  S.  No.  138  of  1899. 

The  1st  defendant  is  the  widow  of  the  last  owner.  The  plain- 
tiff is  the  reversioner.  The  2nd  defendant  is  his  sister ;  the  3rd 
is  his  mother ;  the  4th  defendant  is  the  father  of  the  1st.  The  5th 
and  6th  defendants  are  the  alienees  of  the  2nd  defendant.  In 
1894  the  4th  defendant  as  guardian  of  his  daughter  execated  a 
deed  of  gift  in  favour  of  the  2nd  defendant.  The  deed  recites 
that  the  father  of  the  last  owner  made  the  gift  to  his  daughter,  the 
2nd  defendant,  in  1884  and  put  her  in  possession  of  the  property, 
that  the  2nd  defendant  was  in  possession  ever  since  1884  and  that 
in  order  to  confirm  her  in  her  rights  the  deed  was  executed.  The 
present  suit  was  for  a  declaration  that  the  gift  by  the  1st  defend* 
ant  would  not  be  binding  after  her  lifetime. 

T.  F.  Seithagvri  Aiyar  for  appellant. 

P.  Nagahhxtshancim  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT ;— The  finding  is  that  possession  passed  to  the 
1st  defendant  under  the  oral  gift  in  18S4.    In  our  opinion  that 

•  8.  A.  No.  28  of  1901.  Ist  September  1902 
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possession  was  adverse  to  the  title  ot*  the  donor.  Both  the 
1st  defendant  and  the  donor  believed  that  the  1st  defendant's 
title  to  the  hind  was  good,  and  that  she  lield  it  as  owner 
by  virtue  of  tlie  oral  gift.  She  did  not  adjuit  that  any  right 
any  longer  existed  in  the  donor.  She  prescribed  for  the  full 
ownership  as  against  the  donor  and  every  one  else  from  1884, 
and  her  possession  was,  therefore,  adverse  whether  her  title  was 
valid  or  not.  The  appellant  relies  on  the  cases  Rajah  Haimun 
Chilli  Singh  v.  Kuomer  Gunsheavi  ISingh^  and  Labrador  Company 
v.  The  Quecn'^,  hut  we  do  not  think  that  the  principle  of  those 
cases  applies  in  the  present  case.  We  dismiss  the  second  appeal 
with  costs. 


Venkatra- 
yndn 

V. 

Subbamiua. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present  : — Mr.Ju.stice  Benson  and  Mr.  Justice  Bhashy am  Aiyangar. 

Amirdam,  minor  by  her  guardian, 
and  maternal  uncle  Muthu- 
knmara  Chetty  ...  ...  Appellant*  {2nd  Defendant), 


Muthukumara  Ohetty  ... 


...  Respondent  (P/ai?ifijf). 


V'ycHiHent   beimj   of  tid)  descriptions— (Ujt    and   appointment   of  guardian — Docmneitt      Amirdam 
imperative  as  to  the  aiypointmenl  of  guardian  -Death  of  crecutant   l>efore  registration  ^» 

—Gift  inoperative— Reg  iiit  rat  ion  of    document    so  far   an  regards   appointment  of  aCh  tt 

gttardiaM— Description  of  property  to  be  majiaged—  Regisiratioii  Act,  S.  21 — Po^iver 
of  attorney. 
A  document  which  is  ui  part  an  appointment  of  the  guardian  of  the  peraou  and 

pro|>crty  of  certain  minors  is  not  a  document  relating  to  immoveable  property  within 

ih©  meaning  of  S.  21   of  the  Registration  Act  any  more  than  a  power  of  attorney 

authorizing  an  agent  to  collect  rents  of  immoveable  property  is. 

Such  a  document  can  be  compulsorily  registered  although  it  contained  no  descrip* 
lion  of  the  properties  referred  to  in  it. 

Where  a  person  executes  a  deed  of  gift  but  dies  before  it  is  registered  the  gift 
is  incomplete  and  the  legal  repreaentativet  of  the  donor  cannot  be  compelled  to 
complete  such  incomplete  gift. 

Where  a  document  is  in  part  operative  but  is  inopenitive  as  to  the  rest  the 
document  may  be  registered  as  to  the  part  that  is  operative,  but  the  registrar  must 
add  a  declaration  that  it  is  only  as  regards  the  part  that  is  oi)orativo  that  registration 
will  take  effect. 


•  A.  A.  O.  No.  189  of  1903. 
1.     5  W.  U.  P.  CV,  69. 

C 


2iid  February  1903. 
2,     1603  A.  C.  104  at  12 J. 
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Amirdam  Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 

Muthuku-     Kumbakonam,  dated  loth  July   1902  in  A.   S.  No.  32  of    1902, 
mftra      e  ty.  p^gg^jj^gj  against  the  decree  of  the  Court  of  the  District  Munsif 
of  Mayavaram  in  0.  S  No.  132  of  1901. 

One  Devakannu  executed  a  deed  of  settlement  in  favour  of 
plaintiff  on  the  2nd  August  1900,  the  materaial  portion  of  which 
run  as  follows  : — 

'*  As  you,  the  .said  Muthukiuuai»aii  Chetty,  wei-e  about  ten  jeai-s 
under  my  protection  and  had  your  maniage  celebiiited  by  me  alone,  later  as 
you  were  pi-otecting  me,  etc.,  for  the  period  of  three  years  during  the  period 
of  my  weakness  with  illness,  as  I,  my  daughters  and  my  mother  are  under 
3'oar  pi'otection,  and  as  I  have  taken  you  as  foster-son  for  the  purpose  of 
}>i'otecting  me  and  my  mother  in  our  life-time  and  for  afterwards  doing 
funeral  obsequies,  etc.,  owing  to  my  not  having  male  heii's,  I  have  left 
this- day  in  your  enjoyment  the  follo^ving  i*emaining  propei-ties  belonging 
to  me  excepting  the  lands  mentioned  in  the  inam  deed  executed  by  me  this 
day  to  (1)  my  maiiied  eldest  daughter  Muthammal,  aged  12  and  (2)  my 
unman-ied  second  daughter  Amirtham,  aged  8." 

The  plaintiflE  produced  it  before  the  Sub-Registrar,  but  Deva- 
kannu died  before  it  could  be  registered.  Devakannu's  daughters 
denied  execution  and  the  Sub-Registrar  refused  registration. 

On  appeal  the  District  Registrar  refused  registration  on  the 
ground  that  the  document  did  not  contain  a  description  of  some 
of  the  properties  referred  to  in  the  document.  Hence  this  suit  by 
the  plaintiff  under  S.  77  of  the  Registration  Act  for  directing 
registration  of  the  document. 

The  District  Munsif  dismissed  plaintiff's  suit.  On  appeal  the 
Subordinate  Judge  held  that  the  description  of  the  property 
which  was  only  secondarily  dealt  with  in  the  document  need 
not  be  given  and  remanded  the  suit.  Hence  this  second  appeal 
by  one  of  the  daughters. 

T.  B,  Venkatarama  Sastri  for  appellant. 

C.  F.  Krinhnnnsxcami  Aiyar  for  B.  Kuppmami  Aiyar  for 
respondent. 

The  Court  delivered  the  following 

JUDGMENT : — The  document  the  registration  of  which  the 
plaintiff  seeks  to  compel  is  in  part  a  deed  of  gift  (subject  to  au 
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obligation)  and  in  part  an  appointment  of  a  guardian  of  the  person     Amirdam 

and  property  of  certain  minors.  Muthuku- 

mara  Chetty. 

We  are  unable  to  uphold  the  ground  on  which  the  District 
Registrar  refused  r^stration.  The  document  so  far  as  it  appoints  a 
guardian  is  not  a  document  relating  to  immoveable  property  within 
the  meaning  of  S.  21  of  the  Indian  Registration  Act  any  more  than 
a  power  of  attorney  authorizing  an  agent  to  collect  rents  of 
immoveable  property  is  such  a  document.  Registration,  therefore, 
of  that  part  of  the  document  can  be  compelled  as  against  the  legal 
representatives  of  the  executant  if  the  document  was  really 
executed  by  the  executant  just  as  its  registration  could  have  been 
enforced  against  the  executant  himself  if  alive. 

But  so  far  as  the  document  is  a  deed  of  gift  though  an 
onerous  one,  its  registration  cannot  be  compelled,  either  against 
the  donee  or  his  legal  representatives  since  that  would  be  compell- 
ing the  donor  or  his  legal  representatives  to  complete  an  incomplete 
gift.  Bamamiriha  lyan  v.  Gopahi  Ayyan^  and  Meiyyalu  Nadan 
V.  Anjalay^,  The  remand  by  the  Subordinate  Judge  in  order  to 
have  the  question  as  to  the  genuineness  of  the  document  decided 
is  correct.  If  the  document  is  found  to  be  genuine,  the  District 
Munsif  should  order  it  to  be  registered  but  with  the  proviso  that 
the  registration  is  to  take  effect  only  so  far  as  the  document  is  one 
appointing  a  guardian.  The  effect  of  this  will  be  that  the  document 
so  far  as  it  is  a  deed  of  gift  will  not  take  effect  as  a  registered  deed 
of  gift  for  the  purposes  of  the  Transfer  of  Property  Act.  The  deeds 
of  gift  in  favour  of  the  daughters  referred  to  in  tlie  document 
before  us  being  admittedly  unregistered  and  the  contemplated  gift 
in  favonr  of  respondent  also  failing  for  want  of  registration,  the 
question  as  to  whether  the  document  mil  take  effect  as  an  appoint- 
ment of  the  respondent  as  guardian  of  the  minors  is  one  which  it 
is  unneceesary  to  decide  in  this  suit.  The  costs  of  this  appeal 
will  be  costs  in  the  canse. 


1.    I.  h.  R.,  19  If.  488.  %,    I.  L.  B.,  25  M.  672, 
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IN  THE  HIGH  COUET  OP  JUDICATURE  AT  MADRAS. 

Present  : — Sir  Charles  Arnold  White,  GInef  Justice^ 
and  Mr.  Justice  Subrahmania  Aijar. 


Singaravolu  Udayan 

V, 

Ramayer... 


...  Appellant  in  both'**'   (Plaintiff). 

...  Respondent  in  S.  A.  No.  932 of 
1900  {2bth  Defendant). 


Singaravelu    Mortgagor  an'l   mortguyri' — ^ub-niortgai/f   ?»f/   woriyuij^'t—Suif  for  ^ale   hy  viori,ja^j>t— 


Udayan 

V. 

Raxnayer. 


Suh-mortijngee  iho  j>arty-  Sale-j^rorred.^   realized — Right  (>/  auh-nwrfgajce  tn  o  ^,i*'h 
ovei'  proceeds — Transfer  of  I'roperfy  Act,  S.  138. 

Where  a  mortpagee  brhiprs  i\  puit  for  sale  and  nionoy  is  rpali'sod  and  hrougfhr  in- 
to court,  a  sub- mortgagee  has  no  lien  ovor  the  fund  in  court. 

W^here  cortain  money  decree-holders  of  tlie  niortpagoo  attach  the  money  in 
Court  and  draw  the  same,  a  snb -mortgagee  cannot  comi>el  them  to  refund  any  jwrtion 
of  the  said  money. 

B.  138  of  the  Transfer  of  Pro|)erty  Act  refers  only  to  the  transfer  of  a  fleln  and 
has  no  application  to  a  sub-mortgage  by  the  mortgairee. 

Becond  Appeals  from  the  decrees  of  the  Distinct  Court  of 
Tanjoro  in  A.  S.  Nos.  232  and  239  of  1899  presented  against  the 
Decrees  of  the  Court  of  the  District  Munsif  of  Kunibakonam  in 
0.  S.  No.  1  of  1898. 

Defendants  4  and  5  executed  a  mortgage  of  their  propertie> 
to  the  2nd  defendant  in  his  capacity  as  guardian  of  1st  defendant. 
The  1st  defendant  hypothecated  his  mortgage  interest  in  the^c 
properties  to  the  plaintiff's  family  now  represented  by  the  plaintiff. 

The  defendants  I  and  2  .^ued  in  18H8  the  mortgagors  (defend- 
ants i  and  5)  and  others  upon  his  mortgage  without  making  the 
plaintiff  a  party.  They  obtained  decrees,  brought  the  mortga^^ed 
properties  to  sale  and  drew  the  money  out  of  Court.  The  balance 
of  the  surplus  sale  proceeds  was  drawn  by  some  of  the  defendants 
and  by  the  3rd  defendant  who  ^vas  the  Vakil  for  tlie  defendc'tnts 
1  and  2  in  the  mortgage  suit  of  1 888  and  to  whom  fees  were  due, 
in  pursuance  of  an  attachment  issued  in  executio,n  of  a  money 
decree  obtaini'd  by  him.  The  plaintiff  brings  this  suit  for  sala 
of  the  mortgaged  properties  on  the  ground  tliat  the  decree  of 
1888  was  not  binding  on  him  and  in  the  alternative  for  recovery  of 
the  moneys  drawn  by  the  defendants  1  to  3.  The  District  Munsif 
held   that  the  plaintiff  was   entitled   to   the   moneys   realized  in 


•  S.  A.  Nob.  932  and  933  of  1900. 


28th  January  1903. 
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execution  of  the  decree  of  18^8  ami  that  the  defendants  1  to  3  ^>"»garaveiu 

L  uajaii 
and  some  other  defendants  who  drew  the  money  out  of  Court  were  v. 

liable  for  the  amount  so  drawn.     He  gave  a  decree  for  the  plaintiff         ™ 

for  the  mortgage  amount  and  also  decreed  that  the  plaintiff  was 

entitled  to  the  fund  in  Court  and  that  the  defendants  who  drew 

the  money  must  recoup  it  to  the  plaintiff. 

Defendants  3  and  25  who  were  some  of  the  defendants  who 
drew  the  5*ur})lus  sale  proceeds  out  of  Court  appealed  and  the 
District  Judge  reversed  the  decree  of  the  District  Munsif  so  far  as 
they  were  concerned.     Hence  this  becond  appeal. 

A,  Nilakanta  Aiyar  for  V.  Krishnasiravii  Aiyar  for  appellant 
in  S.  Nos.  932  and  Pe'^S  of  190C. 

K,  Bamachavdra  Aiyar  for  l\  R.  Sundara  Aiyar  for  res- 
pondent in  S.  A.  No.  932. 

L.  Narayana  Aiyar  for  P.  IS.  Sivaswavii  Aiyar  for  res- 
poiuleiit  in  S.  A.  Nos.  933  of  1900. 

The  Court  delivered  the  following 

JUDGMENT  :— The  plaintiff's  contention  is  that  he  has  a  lien 
on  the  moneys  in  the  hands  of  the  3rd  and  25th  defendants,  on  the 
groand  that  these  moneys  are  the  proceeds  of  the  sale  of  the  1st 
defendant's  (the  plaintiff's  m  irtgagor's)  interest  in  the  land.  No 
authority  has  been  cited  which  supports  this  contention,  and  wo  do 
not  think  it  is  well-founded.  S.  138  of  the  Transfer  of  Property 
Act  relates  to  the  transfer  of  a  debt  and  has  no  application  to  the 
present  case,  Gnrvey  v.  Seppings^,  No  question  of  the  right  to 
tollow  moneys  into  the  hands  of  third  parties  was  involved. 

The  only  question  was  with  reference  to  the  rights  of  the 
parties  to  the  mortgage  transactions,  and  this  case,  so  far  as  it 
is  in  point  at  all,  is  an  authority  against  tliere  being  anything  in 
the  nature  of  a  charge  from  the  mere  fact  of  realization.  The 
fact  that  the  3rd  and  25th  defendants  received  the  moneys  with 
notice  of  the  plaintiff's  mortgage  does  not,  it  seems,  create  any 
equity  in  his  favor  as  against  them. 

The  second  appeals  are  dismissed  with  costs. 


1.     15  L.  J.  Ch.  386. 
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Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Gopalu  Chetty     ...  ...  ...  ...  *Appellant 

{Plaintiff). 


Siibbier 


.     Respondent 
{2nd  Defendant). 


Gopalu        Civil  Proccdnrc  Code,   Ss.    108  am?  588 — Decree  again ftt  ttevei-al  defendants  eje  parte— 
^  Application  by  one  to  »et  aside — Ground  fwi  common  to  others — Order  setting  aside 

Snbbier.  decree  against  all — Appeal  fron%  final  decree. 

Where  plaintiff  obtains  a  decree  against  several  defendants  ei'  parte  and  one  of  the 
defendants  applies  under  S.  108,  C.  P.  C,  to  set  aside  the  decree  passed  against  him 
ex  parte  on  a  g^uiid  not  common  to  the  other  defendants,  the  decree  cannot  be  set 
aside  as  against  such  defendants. 

An  order  under  S.  108,  C.  P.  C,  setting  aside  the  decree  in  toto  as  against  all 
the  defendants  is  not  appealable  under  S.  58^^  but  may  be  que8tionc<l  in  an  appeal 
against  the  final  decree. 

Qtaere  : — Whether  an  order  setting  aside  the  decree  on  the  application  of  one  of 
the  defendants  under  S.  108  will  disturb  the  decree  as  regards  the  other  defend* 
ants  when  the  decree  is  passed  on  grounds  common  to  all  of  them. 

Mahoined  Ha^nidulla  v.   Tohwunnissa  Bibi^^  considered  and  explained. 

Bhura  Mai  v.  Harikishan  Das*,  referred  to. 

Second  appeal  against  the  decree  of  the  District  Court  of 
Chingleput  in  A.  S.  No.  83  of  1900  aflSrming  the  decree  of  the 
Court  of  the  District  Munsif  of  Trivellore  in  0.  S.  No.  641  of 
1899. 

P.  iS,  Sivaswami  Aiyar  for  appellant. 

K.  B.  Krishnaswami  Aiyangar  for  T.  V.  Seshagiri  Aiyar  for 
respondents. 

The  Court  delivered  the  following 

JUDGMENT; — The  appellant  sued  on  a  promissory  note 
made  by  the  1st  defendant  alone  and  joined  the  undivided  nephew 
of  the  1st  defendant  as  a  party  (2nd  defendant)  to  the  suit  on  the 


•  8.  A.  No.  1088  of  1901. 
1.  I.  L.  B.,  26  C.  155. 


3rd  Febrmarj  1903. 
2.  I,  L.  B.,  34  A.  38 
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gronnd   that  the  promissory  note  was  for  a  debt  binding  on  the      Gopaiu 

Chotty 

family  including  the  2nd  defendant.  v. 

Snbbier. 

Neither  defendant  appeared  and  the  District  Munsif  on  the 
25th  August  1899  passed  a  decree  ex  parte  against  both  the 
defendants,  which,  as  properly  construed,  means  that  the  1st 
defendant,  the  maker  of  the  note,  is  personally  Uable  for  the  sum 
sued  for,  and  that  the  plaintiff  is  entitled  to  recover  the  amount 
decreed  also  from  the  interest  of  the  2nd  defendant  in  the  joint 
family  property.  This  decree  proceeds  on  the  footing  that  the 
debt  was  incurred  for  a  family  purpose.  The  2nd  defendant  alone 
applied  under  S.  108,  C.  P.  C,  alleging  that  he  was  not  duly 
served  with  a  summons  and  praying  that  the  decree  passed  against 
him  ex  parte  might  be  set  aside.  The  District  Munsif  set  aside 
the  decree  in  toto,  that  is,  as  against  both  the  defendants.  There 
being  no  appeal  against  such  an  order,  it  is  open  to  the  appellant 
in  appealing  against  the  final  decree  in  the  case  to  object  to  such 
order  as  contrary  to  law,  and  he  accordingly  contends  that  the 
decree  passed  ex  parte  should  be  restored  as  against  the  1st  defend- 
ant. In  our  ojrinion  this  contention  is  well-founded  under  the 
circumstances  of  the  case.  There  is  no  contention  as  to  the  making 
of  the  note  and  the  consideration  therefor.  That  being  so,  the 
contention  of  the  2nd  defendant  that  the  debt  was  one  not  binding 
upon  him  is  a  defence  peculiar  to  him  and  not  one  common  to  him 
and  the  1st  defendant.  We  are  therefore  clearly  of  opinion  that 
the  District  Munsif  was  not  warranted  by  law  in  setting  aside  the 
decree  as  against  the  1  st  defendant,  as  the  correctness  of  the  decree 
does  not  depend  on  the  character  of  the  debt.  If  the  decision  in 
Mahomed  Hamidulla  v.  Tohurunnisaa  BibV,  relied  upon  by  the 
District  Judge,  really  means  that,  if  an  application  made  by  any 
one  defendant  under  S.  108  of  the  Code  of  Civil  Procedure  bo 
granted,  the  whole  decree  must  be  set  aside  in  favour  of  all  other 
defendants  whether  etc  parte  or  not  and  whether  they  applied 
under  S.  108  or  not,  we  are  with  great  respect  unable  to  concur. 
But  having  regard  to  the  decision  of  the  same  Bench  in  the 
subsequent  case  of  Monomohini  Chowdharani  v.  Nara  Narayan 
Bay  Chowdhri^i  we  are  inclined  to  think  that  such  is  not  the  effect 
of  that  decisiour 

1.    I.  L.  R.,  25  Cal.  150.  X    4  Cal.  W.  N.  45«. 
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Gopalu  Whatever   doabt   may  exist   in  a  case  in  which   the  dea-ee 

V.  sought   to    be  set  aside    under    S.     108   proceeds    on   a   ground 

Subbicr.  common  to  the  applicant  and  another  defendant  who  has  not 
applied  under  that  section,  we  entertain  no  doubt  in  a  case  Uke  the 
present  in  which  the  decree  does  not  proceed  on  a  ground  common 
to  both  the  defendants  (see  Bhura  Mai  v.  Rar  Ki^han  Das^).  The 
District  Munsif  in  his  revised  decree  held  that  the  debt  was  not 
binding  on  the  2nd  defendant  and  passed  a  decree  against  him 
merely  as  the  legal  representative  of  the  1st  defendant,  the  1st 
defendant  liaving  died  subsequent  to  the  order  setting  aside  the 
decree  ex  parte.  As  in  our  opinion,  the  doiiree  passed  ex  parte 
against  the  1st  defendant  ought  not  to  have  been  .set  aside,  we 
reverse  the  decree  of  the  lower  appellate  Court  and  the  revised 
decree  of  the  District  Munsif,  dated  2nd  February  1900  and  restore 
his  original  decree,  so  far  as  it  directs  the  1st  defendant  to  pay 
the  amount  deci*eed  with  interest  and  costs. 

The  effect  of  this  will  be  that  the  decree  against  the  1st 
defendant  is  one  which  was  passed  during  his  lifetime,  and  it  will 
have  to  be  executed  against  his  legal  representative  under  S.  234, 
C  P.  C.  In  this  view  the  decision  of  this  Court  in  Ramanayya  v. 
Rangappayya'^  as  to  the  effect  of  attachment  before  judgment  in 
a  case  in  which  the  defendant  being  an  undivided  member  of  a 
Hindu  family  dies  before  judgment  lias  no  application  to  the  present 
case. 

In  executing  the  decree  under  section  234  the  question  as  to 
whether  by  reason  of  the  attachment  pending  suit  the  share  of  the 
deceased  judgment-debtor  should  also  be  regarded  as  assets  of  the 
deceased  in  the  hands  of  the  2nd  defendant  will  have  to  be  decided. 

As  the  appellant  has  failed  as  against  the  2ud  defendant  he 
must  pay  his  costs  throughout,  but  he  will  be  entitled  to  recover 
his  costs  throughout  from  the  estate  of  the  1st  defendant*. 


1.    I.  L.  B,  24,  A.  383.  -J,     I.  L.  B.,  17,  M.  144. 

*  [Seo  Shatda  Husain  v.  Huh  Hvssah,  I.  L,  B.,  25  A.  4o  aiul  Tassaduy  i/««n 
Hayai'un'Uiesa,  I,  L,  B,,  26  A.  283,  Kd.]  JT 
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IN  THE  HIGH  COUET  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Davies. 

Yenkata  Satyanarayana,  minor,  by  father 

and  guardian  Kalle  Ramamurthy     ...  Appellant*  {Petitioner). 


Yenkata  Rangayya 


...  Respondent    {Counter- 
Petitioner). 

Arbitration,  coiUract  to  refer  to — Rule  of  Court — Death  of  on^  party,  effect  of — Revocation 
of  contract  only  fo^-  just  and  f<ufilicient  cause — Leave  of  Court — Civil  Procedure 
Code,  88.  867  and  523. 

Under  the  English  common  law  the  authority  of  an  nrbitrator  may,  at  any  time 
before  the  award  is  made,  be  revoked  at  the  pleasure  of  any  party  to  the  submission 
whether  such  submission  be  by  agreement  in  writing,  bond,  deed  or  Judge's  order  or 
order  at  nisi  prius. 

Such  authority  is,  therefore,  reroked  in  England  by  the  death  of  any  one  of 
the  parties  to  the  submission. 

Potts  V.  Ward^  ;  Toussaint  v.  Hartop* ;  Copper  v.  Johnson^,  and  Rhodes  v.  High*, 
referred  to. 

This  rule  of  English  common  law  has  not  been  followed  in  India  so  that 
contracts  to  submit  to  the  decision  of  an  arbitrator  are  not  revocable  ui  the  mere 
will  or  pleasure  of  the  parties. 

Naraya*vi8ami  Kaik  v.  Bangasami  Naik^  followed. 

A  submission  which  has  not  been  made  a  rule  of  court  is  not  revocable  without 
just  and  sufficient  cause,  and  a  submission  which  has  been  made  a  rule  of  court  can 
be  revoked  only  with  the  leave  of  court  for  good  cause  shown. 

Pestomjee  v.  Manockjee^  referred  to. 

Where  au  uncle  and  his  nephew  who  were  members  of  a  joint  family  entered 
into  an  agreement  in  writing  to  submit  their  disputes  relating  to  the  partition  of  their 
joint  property  to  the  decision  of  some  arbitrators,  and  the  uncle  applied  under 
S.  523  to  have  the  agreement  filed  and  the  application  was  registered  and  numbered 
ae  a  suit  but  pending  the  proceedings  before  the  arbitrators  the  uncle  died  and 
his  daughter's  son  alleging  himself  to  be  the  adopted  son  of  the  deceased,  applied  to 
continue  the  suit. 

Held  (1)  that  the  suit  did  not  abate ; 

(2)  that  the  contract  of  submission  not  being  personal  to  ths  deceased  was 

not  revoked  by  the  death  of  one  of  the  parties  ;  and 

(3)  that  the   procedure  prescribed  in  S.  2&7»  C.  P.  C,  was  the  one  that 

should  have  been  adopted. 

Appeal  from  the  order  of  the  District  Court  of  Godavari  at 
Rajahmundry,  dated  21st  July  1902,  and  passed  on  C.  M.  P. 
No.  144  of  1902  in  0.  S.  No.  16  of  1901. 


•  A.  A.  O.  No.  139  of  1902. 

1.  16  B.  R.,  580.  8.    2  B.  &  Aid.  894. 

2.  7  Taunt  57.  4.    2  B.  ft  C.  485. 

P 


2nd  April  1908. 
8  M.  H.  C.  40. 
12  M.  I.  A.  1]^. 


Venkata 

Satyanara* 

yana 

T. 

Venkata 
Bangayya. 
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Venkata  ^K.  Jagannatha  Aiyar  for  V.  Ramesam  for  appellant. 

Satyanara-  ^ 

yana  K,  oubrahmanya  Saatri  for  respondent. 

Venkata  ^^^  Court  delivered  the  following 

Bangayya.  JUDGMENT  : — One  Thiruvengatani,  deceased,  and  his  nephew 

Venkatarangayya,  who  were  the  members  of  an  undivided  Hindu 
family  entered  on  the  25th  December  1900  into  an  agreement  in 
writing  to  submit  to  the  decision  of  certain  persons  the  disputes 
which  had  arisen  between  them  with  reference  to  the  partition  of 
their  joint  property  and  to  abide  by  the  partition  to  be  made  by 
them.  On  the  25th  March  1901  Thiruvengatam  applied  under 
S.  523  of  the  Code  of  Civil  Procedure  to  the  District  Court  of 
Uodavari  to  have  the  agreement  filed.  Venkatarangayya  on 
notice  to  him  having  consented  to  the  agreement  being  filed,  the 
application  was  numbered  as  a  suit  and  the  matter  was  referred  to 
the  decision  of  the  arbitrators  named.  Pending  the  proceedings 
before  the  arbitrators  Thiruvengatam  died  on  the  18th  August 
1901.  Thiruvengatam 's  daughter's  son,  Satyanarayana,  a  minor, 
who  is  the  appellant  before  us,  alleging  himself  to  be  the  adopt«i 
Bon  of  Thiruvengatam,  applied  through  his  natural  father  as  his 
next  friend,  under  S.  3t55  of  the  Code  of  Civil  Procedure  to  have 
his  name  entered  on  the  record  in  the  place  of  the  deceased 
plaintiff  Thiruvengatam.  The  adoption  thus  set  up  was  denied 
by  the  defendant-respondent.  Without  pursuing  either  proce- 
dure prescribed  by  S.  367  of  the  Code  of  Civil  Procedure  in 
reference  to  the  doternunation  of  the  question  whether  Satya- 
narayana was  the  legal  representative  of  the  deceased  Thiru- 
vengatam, the  District  Judge  passed  an  order  abating  the  suit. 
In  support  of  the  Judge^s  order  attention  was  drawn  to  PoiU  r. 
Ward*,  Tou88ai»t  v.  Hwrtop^,  Cooper  v.  Johnson^  tind  Rhodes  v. 
Hi'jh^y  which  lay  down  that  the  authority  of  an  arbitrator  is 
revoked  by  the  death  of  any  one  of  the  parties  to  the  submission 
before  an  award  is  made.  This  was  apparently  a  corollary  of  the 
rule  of  Common  Law  that  the  authority  of  an  arbitrator  might,  at 
any  time  before  the  award  was  made,  have  been  revoked  at  the 
pleasure  of  any  party  to  the  submission  whether  the  submission 
was  by  agreement  in  writing,  by  bond,  deed,  judge's  order  or 
order  at  nisi  prius, — a  rule  apparently  founded  on  the  view  that 

1.  1  Marshal  366  ;  15  B.  B.  680.  3.     2  B.  <Sb  Aid.  3M. 

2.  7  Taunt.  57,  4.    2  B.  A  C.  43*. 
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with  reference  to  agreements  to  refer  to  arbitration  any  contract- 
ing party  may,  without  the  consent  of  the  others,  put  an  end  to 
the  contract  on  the  mere  ground  that  ho  has  changed  his  mind, 
and  which  was  due  to  the  disfavour  with  which  contracts  to  refer 
to  arbitration  were  formerly  looked  upon  in  England  as  contracts 
tending  to  oust  the  jurisdiction  of  the  ordinary  courts.  But  in  this 
couuti  y,  as  pointed  out  in  the  case  of  Nagasamy  Naih  v.  Rangasami 
Naik^,  the  policy  of  the  Legislature  has  always  been  different,  and 
the  English  Common  Law  Rule  has  not  been  followed.  According 
to  the  law  here,  the  submission  of  an  existing  dispute  once  made  is 
not  without  just  and  sufficient  cause  revocable,  even  in  the  case  of 
a  submission  which  has  not  been  made  a  rule  of  Court,  while  with 
reference  to  a  submission  which  has  been  made  a  rule  of  Court, 
and  consequently  where  the  matter  has  become  the  subject  of  a 
suit,  the  submission  can  be  revoked  only  with  the  leave  of  the 
Court  for  good  cause  shown  (Peatonjee  v.  Manochjee  and  Go,^). 

It  follows,  therefore,  that  contracts  to  refer  to  arbitration 
should  not  in  this  country  be  treated  upon  the  peculiar  footing 
that  such  contracts  are  revocable  at  the  mere  will  of  a  party 
so  as  to  warrant  the  view  that  every  such  contract  is  essentially 
of  a  personal  nature  as  the  District  Judge  seems  to  have  thought ; 
and  the  question  whether  a  legal  representative  of  a  deceased 
party  is  or  is  not  entitled  to  enforce  the  contract  to  refer  is  a 
question  which  would  depend  upon  whether  the  right  dealt  with 
in  the  reference  is  of  a  merely  personal  nature  or  is  one  which 
survives  to  the  legal  representative.  Accordingly  where  the 
submission  has  been  made  a  rule  of  Court  and  the  right  is  one 
which  falls  under  the  latter  description,  the  proceedings  must, 
under  S.  361  of  the  Code  of  Civil  Procedure,  be  held  not  to  abate 
by  reason  of  the  death  of  a  party,  and  as  the  right  to  partition, 
which  is  the  subject-matter  of  the  submission  in  the  present  case, 
would  survive  to  the  deceased  plaintiff^s  adopted  son,  if  there  is 
one,  the  District  Judge  should  have  proceeded  under  S.  367  of  the 
Code  of  Ci  vil  Procedure. 

We  accordingly  set  aside  this  order  and  dii-ect  that  the  appli- 
cation be  restored  to  his  file  and  dealt  with  according  to  law. 
The  costs  of  this  appeal  must  be  costs  in  the  cause. 


Venkata 

Satynnara- 

jana 

V. 

Venkata 
Bangayya, 


1.    8  M.  U.  C.  E.  46. 


2.     12  M.  I.  A.  113. 
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IN^THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Moore. 
Moidu  Haji  ...  ...  ...     Appellant  *  {PlaifUiff) . 


Kunlii  Moidu  and  others.  ...  ...     Respondents   (1  to  5  and 

7  to  10  Defendants). 

Moida  Haji    Kanom — Time-eTpired — Usufructuary  mortgage  by  Kanomdar — Redemption  by  jenmi— 
«.    ',  .  Knoxcledge  of  risk — Mortgagee's  right  to  claim  interest  or  loss  of  profits. 


Moidu. 


Where  a  time- expired  but  unredeemed  kanom  is  usufructuarilj  mort^faged  to  a 
person  wlio  knows  it  is  time-expired  and  there  is  no  provision  in  this  second  mort- 
gage for  interest,  the  mortgagee  of  the  kanom  interest  wiU,  on  redemption  of  thd 
kanom  and  recovery  by  the  jenmi  of  the  properties  demised  on  kanom,  not  be  entitled 
to  claim  either  interest  or  loss  of  profits. 

Second  Appeal  from  the  decree  of  the  District  Court  of  South 
Malabar  in  A.  S.  No.  901  of  1899,  presented  against  the  decree  of 
the  Subordinate  Judge's  Court  of  Calicut  in  O.  S.  No.  40  of  1898. 

P.  8,  Sivaswaml  Aiyar  for  F.  Krishnatwami  Aiyar  for 
appellants. 

K,  Bamachandra  Aiyar  for  P.  iJ.  Sundara  Aiyar  for  res- 
pondents. 

P.  8,  8ivaswami  Aiyar  .- — ^The  plaintiff  is  the  purchaser  of  the 
equity  of  redemption  in  items  1  and  2  from  defendants  4  to  9  who  had 
mortgaged  their  kanom  rights  to  defendants  1  to  3.  The  mortgage 
was  a  usufructuary  mortgage.  There  is  no  provision  for  interest. 
Items  3  to  5  have  been  redeemed  already  by  the  jenmi  in  1877.  The 
kanom  to  defendants  4  to  9  was  in  18t53.  In  1875,  the  defendants  1  to 
3  had  a  mortgage  of  the  kanom  interest  of  defendants  4  to  9.  It 
was  at  that  time  evidently  a  time-expired  kanom.  The  defendants 
1  to  3  claimed  interest  on  the  mortgage  amount  inasmuch  as  they 
were  deprived  of  a  portion  of  the  property.  There  was  no  cove- 
nant for  interest.  Whatever  might  have  been  expected  by  the 
defendants  1  to  3,  it  cannot  be  said  there  was  a  guarantee  or  cove- 
nant for  quiet  enjoyment.  If  there  was  a  covenant  at  all>  it  could 
be  held  only   to   have   been  a  personal  covenant,  and  the  mort- 

*  S.  A.  No.  670  of  1901.  2nd  Sept4nber  1902. 
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gagee's  remedy  is  to  sue  the  mortgagor  for  compensation  for  breach   Moidu  Haji 
of  the  covenant.     Mahadaji  v.  Joti^.     That  too  is  now  time  barred.      Kunhi 
Nanu  Metwn  v.  Komu  Nair'^.  Vide  S.  72,  Transfer  of  Property  Act. 
The  mortgagor  could  have  given  in  mortgage  only  the  rights  he 
had.     He  could  have  covenanted  only  for  so  much  and  not  more. 
Dhond/O  v.  Balahrishna^, 

The  inaction  of  defendants  1  to  3  for  21  years  also  supports 
the  plaintiff's  case. 

K.  Bamachandra  Aiyar  for  the  respondent. 

There  is  nothing  to  compel  the  mortgagee  to  seek  compensa- 
tion until  the  time  for  redemption.  It  is  clear  here  that  the  mort- 
gagee expected  to  be  left  in  quiet  enjoyment  of  the  whole  property. 
The  fact  that  he  was  deprived  of  a  portion  of  the  property  entitles 
him  for  compensation.  Though  there  is  no  provision  for  post 
diem  interest  in  certain  transactions,  the  Courts  allow  interest  post 
diem  at  the  rate  provided  in  the  document.  That  analogy  is  hero 
applicable. 

The  Court  delivered  the  following 

JUDGMENT  : — We  think  that  the  construction  placed  upon 
Exhibit  C  by  the  learned  District  Judge  cannot  be  supported. 

No  doubt  the  parties  hoped  and  it  is  even  not  improbable 
that  they  may  have  expected,  that  the  kanom  right  mortgaged  by 
defendants  6  to  9  to  defendants  1  to  3  would  not  be  redeemed 
during  the  ten  years  for  which  the  mortgage  was  to  run  ;  but 
there  was  certainly  no  express  covenant  for  quiet  enjoyment  for 
that  term,  nor  do  we  think  that  such  a  covenant  ought  to  be 
inferred.  The  dates  of  the  kanoms  which  were  mortgaged  were 
stated  in  the  document,  and  the  parties  must  have  known,  as  every 
one  in  Malabar  does  know,  that  a  kanom  is  liable  to  be  redeemed 
after  12  years,  and  that  therefore  in  this  case  the  kanom  over 
items  3,  4  and  5  was  liable  to  be  redeemed  at  any  time.  The 
defendants  1  to  3,  we  think,  took  the  mortgage  knowing  of  the 
existence  of  this  risk,  though  they  may  have  hoped  that  the 
kanom  would  not  be  redeemed.  We  find  that  it  was  in  fact 
redeemed  within  two  years  of  the  mortgage,  and  defendants  1  to  3 

1.    I.  L.  R.,  17  B.  425.        2.    I.  L.  B.,  21  M.  42  at  p.  44.        3.    I.  L.  B.,  8  B.  190» 
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Moidu. 


Moidu  Haji  then  behaved  exactly  as  they  would  have  behaved  if  they  had 
Kuniii  expected  the  redemptiou.  They  did  nothing  at^U.  They  did  not 
sue  for  their  mortgage  money,  as  they  might  have  dono  when 
their  security  was  diminished  :  they  made  no  remonstrance  with 
their  mortgagors ;  they  made  no  claim  to  be  reimbursed  for  the 
unexpected  loss  of  profits,  and  gave  no  notice  that  they  would 
take  accounts  of  the  loss  when  the  mortgage  was  paid  off.  They, 
in  fact,  did  nothing  whatever  for  18  years  until  this  suit  was 
brought.  We  do  not  think  that  they  would  have  acted  in  this 
way  if  they  had  thought  that  under  Exhibit  C  they  were  entitled 
to  hold  all  the  land  for  the  full  term  of  ten  years.  We  think  that 
they  took  the  mortgage  knowing  that  part  of  the  land  was  liable 
to  bo  redeemed  and  that  they  can  therefore  make  no  claim  for  loss 
of  pro6ts  because  part  of  it  was  redeemed.  We  must,  therefore,  set 
aside  the  decree  of  the  lower  appellate  Court  and  restore  that  of 
the  Subordinate  Judge  with  costs  in  this  and  in  the  lower 
appellate  Court.  The  time  for  redemption  is  extended  to  this 
day  four  months. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present ; — Mr.  Justice  Bhashyam  Aiyangar  and 
Mr.  Justice  Moore. 

Ghulam  Ghouse  Sha  Sahib  Eadiri  Avergal.     Appellant^ 

in  all  appeals 

{Plaintiff). 


Ghulam 
Ghouse 

V. 

Tenkata- 
chalam 
Filial. 


Venkatachalam  Pillai 


. . .     Respondent 
inS.  A.  1266  of  1901 
(Defendant). 


timiiaUon—Computatiofi  qf  Time-— Gazetted  holiday — Diet   non — Suit  filed  on    neii 
4ay. 

A  luit  filed  under  the  Rent  Reoovery  Act  in  not  barred  by  the  rule  of  30  days  if 
the  last  day  happens  to  be  a  general  public  holiday  and  the  loit  is  filed  on  the  sac- 
ceeding  day. 

'Such  a  holiday  should  be  regarded  as  a  diet  non  for  purposes  of  limitation. 


•  S.  A.  No».  1260  to  1300  of  1001. 


29th  September  1902. 
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Second  Appeal  from  the  decree  of  the  District  Court  of 
Tanjore  in  A.  S.  No.  495  of  1900,  presented  against  the  decision 
of  the  Court  of  the  Sub-Collector  of  Kumbakonum^  dated  14th 
December  1899,  in  Summary  Suit  No.  515  of  1899.        • 

C.  Ramachandra  Rao    Saheb,    V.  Krishnaawami  Aiyar   and 
A,  8.  Balasuhrahmanya  .4*t/ar  for  appellants. 
« 

Plaintiff  filed  a  suit  under  the  Kent  llecovery  Act  on  Tuesday 
(29th  August).  27th  August,  the  last  day  allowed  under  the 
Act  for  filing  this  suit,  was  a  Sunday.  The  next  day  Monday 
was  notified  as  a  general  holiday  for  Srijayanti  in  the  Tanjore 
District  Gazette.  The  learned  Judge  holds  that  he  did  some 
work  on  that  day  and  therefore  the  suit  might  have  been  filed 
on  that  day  and  consequently  dismissed  the  suit.  The  Judge  is 
clearly  wrong.     Samhasiva  v.  Ramanami^. 

Joseph  Batya  Nadar  for  respondent: — In  this  case  the  parties 
were  Mahoraedans-  Srijayanti  was  no  holiday  for  them.  Some 
cases  were  actually  heard  on  that  day.  {Moore,  J,  That  does  not 
affect  the  legal  question  at  all.) 

The  Court  delivered  the  following 

JUDGMENT:— It  is  shown  that  the  28th  August  1899  was 
gazetted  as  a  general  public  holiday.  Such  being  the  case,  it  is 
clear  that  that  day  should  have  been  looked  on  as  a  diet  non  for 
purposes  of  limitation  and  excluded  from  the  30  days  allowed. 
The  fact  that  the  Sub-Collector  chose  to  attend  office  on  that  day 
cannot  affect  the  question. 

We  set  aside  the  decrees  of  both  the  lower  Courts  and  direct 
the  Divisional  Officer  of  Kumbakonam  to  retake  the  suits  on  his 
file  and  dispose  of  them  according  to  law.  Costs  in  this  and  the 
lower  appellate  Court  will  be  costs  in  the  cause.  The  Court-f  ees 
paid  in  this  Court  and  in  the  lower  appellate  Court  will  be 
refunded. 


CThnlam 
Ghouse 

V. 

Venkata- 

chalam 

PiUai. 


1.    I.  L.  B.,  22  M.  179. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present :— Mr.  Jastice  Sabrahmania  Aiyar  and  Mr.  Justice  Davies. 

Suryanarayana  and  others  ...  ...     Appellants^ 

{Plaintiffs}' 

V, 

'  Venkatarama  alias  Kannepally   Ramavadha* 

nulu  and  another  ...  ...     Respondents^ 

{Defendants). 

Smyanftra*    Hhidu  Law — Adoption — Authority  to  adopt  given  by  husband — Construction — yliitWtty 
yana  fiot  exhausted  by  one  adoption — Succetsive  adoptions, 

V. 

Venkatarama. 

When  a  Hindu  gives  pennission  to  his  wife  to  adopt  and  shows  a  general  inten* 

tion  to  be  represented  bj  an  adopted  son  and  does  not  indicate  any  particular  penoD 

for  adoption  either  by  name  or  otherwise,  nor  places  any  restriction  upon  the  wife's 

discretion  : — 

Held  that  such  authority  is  not  exhausted  by  one  adoption,  but  will  extend  to 
successive  adoptions  to  be  made  by  the  widow  when  the  necessity  arises. 

Veeraperunuil  Pillai  v.  Nari-ain  PtWai',  Lakshmibai  v.  Bagoji*  and  Rayn^uafni  t. 
Venkat<irania^  referred  to. 

Appeal  from  the  decree  of  the  District  Court  of  Ganjam  at 
Berhampore  in  0.  S.  No.  23  of  1899. 

The  authority  set  up  in  this  case  is  only  oral  and  the  material 
portions  of  Exhibit  IV  referred  to  in  their  Lordships'  judgment  run 
thus  : — 

'*  You  having,  in  accordance  with  your  husband's  permission, 
adopted  before,  that  is  to  say,  in  the  year  1885,  a  boy  named 
Satyasuryanarayana,  the  second  son  of  Balusu  Padmanabhudu,  and 
the  boy  having  died,  as  you  have  requested  us  to  give  permission 
for  adoption  again  m  order  to  perpetuate  the  family,  we  have 
approved  of  it  and  have  hereby  given  you  permission.  Therefore, 
you  should  adopt  any  boy  at  any  time  you  please  and  perpetuate 
the  family." 


•  13th  March  1908.  A.  No.  216  of  190D. 

1.    1  Strangers  N.  C.  78.        2.    I.  U  B.,  32  B,  996.        3.    L.  R.,  6  I.  A.  196, 
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P.  B.  8iv(i8wavii  Aiyar  and  F.  Ramesavi  for  appellants.  Suryanftm- 

T. 

T.      V.     Seshagiri     Aiyar    for     F.     Kriahnasami     Aiyar,  Venkataram*. 
P.  i2.  Sundara  Aiyar  and  JT.  5u6ra9nania  Sastri  for  respondents. 

The  Court  delivered  the  following 

ORDER: — We  find  no  authority  for  the  proposition  of  the 
appellants'  vakil  that  tlie  assent  of  the  deceased  husband's  kindred 
required  for  the  adoption  must  be  the  assent  of  the  nearest 
napindas.  What  we  have  to  consider  is  whether  in  the  circum- 
Btanoes  of  this  family  thei*e  was  any  assent  of  the  sapindas  which 
could  be  considered  as  sufficient.  For  this  purpose  we  require  to  know 
how  many  sapindas  there  were  alive  at  the  time  the  authority  to 
adopt  (Exhibit  IV)  was  executed  and  how  many  at  the  actual  time 
of  adoption.  We  also  require  a  finding  as  to  when  the  two  persons 
who  gave  their  written  consent  to  the  adoption  in  Exhibit  IV  died, 
and  if  the  third  person  Ramavadhanulu  who  attested  the  deed  of 
adoption  and  assented  to  the  adoption  before  it  took  place,  and  if 
so,  when.  Further  evidence  may  be  taken  on  these  points  and  the 
finding  submitted  in  6  weeks.  Seven  days  will  be  allowed  for 
filing  objections." 

[In  compliance  with  the  above  order,  the  District  Judge  sub- 
mitted a  finding  to  the  effect  that  there  were  31  sapindas  living 
at  the  time  of  execution  of  Exhibit  IV  and  34  at  the  time  of  adop- 
tion,  that  out  of  the  two  persons  who  gave  their  written  consent 
to  the  adoption  in  Exhibit  IV,  Somayajulu  died  in  189S  and  the 
other  Chalamayya  Sastri  died  in  1896,  and  that  Ramavadhanulu 
who  attested  Exhibit  IV  did  not  assent  to  the  adoption  before  it 
took  place.] 

The  Court  delivered  the  following 

JUDGMENT  -.—The  question  is  as  to  the  validity  of  the  adop- 
tion in  1898  of  the  Ist  defendant  by  the  2nd  defendant  on  behalf  of 
her  husband  who  died  in  1861.  This  was  a  second  adoption,  a  prior 
adoption  having  been  made  in  1885^  but  the  son  then  adopted  died 
shortly  afterwards.  Both  adoptions  were  made  on  the  authority  of 
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Suryanarft-    the  2nd  defendant'H  husband,  together  with  the  assent  of  some  of 

V.    ,      his  sapindas^  on  each  occasion. 
Yenkataramft. 

We  have  no  hesitation  in  agreeing  with  the  District  Judge  in 
finding  that  the  2nd  defendant's  husband  did  authorise  his  wife  to 
adopt  to  him.  The  authority  as  proved  by  the  witnesses  was  in 
general  terms  requiring  her  to  adopt  so  as  to  continue  his  line  and 
to  provide  for  his  spiritual  benefit.  He  did  not  indicate  any  particu- 
lar person  for  adoption  either  by  name  or  otherwise  and  placed  no 
restrictions  whatever  on  his  wife's  discretion. 

Such  being  the  case,  the  first  question  is  whether  the  autho- 
rity so  given  was  exhausted  by  the  first  adoption,  or  whether  on 
the  death  of  the  son  then  adopted,  the  authority  of  the  husband 
survived  so  as  to  enable  the  Avidow  to  make  the  present — that  is,  a 
second — adoption. 

We  are  not  aware  of  any  judicial  decision  which  would  bind  us 
to  hold  that  the  husband's  authority  in  circumstances  like  the  present 
is  so  completely  worked  out  by  the  first  adoption  as  to  prevent  the 
widow  from  acting  upon  it  when  necessity  arises  for  a  fresh  adoption, 
the  estate  being  still  vested  in  her,  and  being  liable  to  be  divested 
by  such  adoption.  We  are  of  opinion  that  the  husband's  authority 
held  good  for  the  second  adoption  also.  The  object  and  purpose  of 
the  authority  given  by  the  husband  was  to  perpetuate  his  family 
as  well  as  to  secure  his  spiritual  benefit,  and  it  would  be  unreason- 
able to  hold  that  an  accident  such  as  the  early  death  of  the  boy  first 
adopted  should  be  allowed  to  frustrate  the  fulfilment  of  his  object 
and  to  preclude  the  widow  from  making  another  adoption  in  the 
absence  of  any  legal  impediment  to  her  doing  so.  When  the 
general  intention  of  a  Hindu  to  be  represented  by  an  adopted  son 
is  clear,  as  in  this  case,  there  seems  no  reason  why  effect  should 
not  be  given  to  such  intention,  if  it  is  possible  to  do  so  without 
contravening  the  law.  Each  case  must  be  decided  on  its  own  merits, 
without  applying  too  strict  a  rule  of  construction  in  regard  to 
powers  of  this  description. 

We  are  supported  in  our  view  by  the  decision  of  Sir  Thomas 
Strange  in  Veeraperumal  Pillai  v.  Narrain  Pillai^  where  a  widow 

I.    I.  S.  N.  C,  78, 
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was  held  entitled  to  adopt  a  bov  in  furtherance  of  her  husband's   Swyanara- 
general  intention  in  lieu  of  another  indicated  by  him  but  who  was  v. 

not  available ;  the  same  principle  has  been  adopted  by  the  Bombay  r^ma. 

High  Court  in  LaJcshmibai  v.  Bagoji^  where  the  boy  who  was 
indicated  for  adoption  not  being  available,  the  adoption  of  another 
was  upheld. 

It  would  appear  from  the  note  3  at  page  14  of  Morley's  Digest 
that  "  instances  have  occurred  in  which  a  widow  has  made  a  second 
adoption  on  the  failure  of  the  first  by  death  in  fulfilment  of  a 
single  injunction  or  authority  from  her  husband^  the  object  of  such 
injunction  being  unattained  unless  the  child  lives.''  Another  instance 
of  the  husband's  general  intention  being  acted  on  by  the  widow 
without  disapproval  even  where  the  husband  did  not  directly  give 
authority  for  the  adoption,  is  to  be  found  in  the  case  from  this 
Presidency,  BamasavU  v.  Venkatarama^.  So  that  the  practice  of 
the  community  has  been  in  accordance  with  oar  view  of  the  law. 

The  cases  in  Calcutta  to  which  our  attention  has  been  drawn 
adopt  what  appears  to  us  to  be  too  artificial  a  rule  of  construction 
in  that  they  practically  disregard  the  question  of  intention  in  such 
cases. 

We  must,  therefore,  hold  that  the  adoption  in  dispute  in  this 
case  was  valid,  apart  from  the  assent  of  the  sapindas  which  was 
also  relied  on.  In  this  view,  it  is  not  necessary  for  us  to  enter  into 
a  discussion  as  to  the  validity  of  that  assent,  but  we  may  state  that 
our  conclusion  is  that  that  assent  was  not  valid  for  several  reasons, 
the  most  important  of  which  is  that  it  was  too  general  in  its  nature 
"  any  boy  at  any  time"  and  was  not  acted  on  for  9  years,  during 
which  circumstances  had  materially  changed,  one  of  them  being 
that  two  out  of  three  assenting  sapindas  and  two  dissenting 
i^pindas  had  died  in  the  meantime. 


i.     I.  L.  11.,  22  B.  096.  2.    L.  R.  6  I.  A.,  196. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(FULL  BENCH). 

Present :— Mr.  Justice  Subrahmaniya  Aiyar,  Mr.  Justice 
Davies  and  Mr.  Justice  Boddam. 

Edamanna  ...  ...  ...     Appellants'^  in  both  the 

appeals  {Plaintiffs). 

Kanuau  Xayar  and  others  . .     Respondents   in    S.  A 

No.     1385    of    1901 
(Defendants). 

Manya  Umma  and  others  ...     Respondents   in  S.   A. 

No.    1386    of   1901 
(Defendants  2  to  22). 

Edamanna    frann/er  of  Property  Aciy  S*.  85  atid  91 — Suit  by  one  of  several  uralant  for  rtdem^ 
Kannan  ^^^^  ^f  fnof(9^^ — Otiier  coitralan^  not  asked  to  join. 

Nayar. 

Under  Sections  85  and  91  of  the  Transfer  of  Property  Act  one  of  several  Qralant 

is  entitled  to  bring  is  suit  for  redemption  of  a  mortgage  withont  being  under  the 
necessity  of  alleging  (mach  less  of  proving)  that  his  co-uralan  was  asked  and  refused 
to  join  in  the  suit. 

Second  appeals  from  the  decrees  of  the  Subordinate  Judge's 
Court  of  South  Malabar  at  Calicut  in  A.  S.  Nos.  942  and  948 
of  1900  presented  against  the  decrees  of  the  Court  of  the  District 
Munsif  of  Betutnad  in  0.  S.  Nos.  671  and  481  of  1899. 

These  second  appeals  coming  on  before  Subramania  Aiyar y  J. 
and  Bhashyam  Aiyangar,  J,,  their  Lordships  made  the  following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCH— For  ttie 
reasons  stated  in  the  decision  in  second  appeals  Nos.  77  and  78 
of  1901 1  for  doubting  the  correctness  of  the  decision  of  this  Court 
in  Savitri  Antharjanam  v.  Raman  Natnbudrt^,  we  refer  for  the 
decision  of  a  Full  Bench  the  following  question  which  arises  in 
these  two  second  appeals. 

Whether  one  of  two  co-uralans  without  averring  in  the  plaint 
that  the  other  uralan  was  asked  to  join  the  former  as  co-plaintiff 
and  that  he  refused  to  do  so,  may  bring  a  suit  to  redeem  a  mort* 

•  S.  A.  Nos.  1385  and  1386  of  1901.  27th  February  190B. 

1.    Since  reported  in  I.  L.  B.,  26  M.  46.  2.    I.  L.  B.,  24  M.  296, 
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gage  made  by  the  predecessors  in  title  of  the  two  uralans,  the 
other  aralan  being  made  party  defendant  along  with  the  mortgagees. 

P.  R.  Sundara  Aiyar  and  C.  F.  Anantakrishna  Aiyar  for 
appellants. 

F.  Rjiru  Nambiar  and  B.  Govindan  Nambiar  for  the  res- 
pondents. 

The  Court  expressed  the  following 

OPINION  ; — We  are  of  opinion  that  the  answer  to  the  ques- 
tion referred  must  be  that  one  of  two  co-uralans  may  bring  a  suit 
to  redeem  a  mortgage  without  averring  or  proving  that  the  other 
uralan  was  asked  to  join  as  plaintiff  in  the  suit. 

It  would  be  impossible  to  hold  otherwise  in  the  face  of  Ss.  91 
and  85  of  the  Transfer  of  Property  Act. 

These  sections  were  apparently  not  considered  when  I.  L.  R., 
24  M.  296  was  decided. 


EdamauDft 

V. 

Kanuan 
Nayar. 


IN  THB  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 


Narasimham 


V8. 


Madhavarayudu  and  another 


Appellant* 
{Ut  Defendant). 

Respondents 
{Plff.  &  2nd  Deft.). 


Transfer  of  Property  Act^  S,  6 — Hif^du  Late — Reversioiier's  interest  in  estate,  alienahility  Narasiraliatn 

of—8pe8  succcsBioms — Validity  of  transfer — Transfer  to  tcidoic — Enlargement  of     ^      '^' 

^  ^  Madhava- 

esf^Ae — 8u  rrender. 


rajudu. 


Tho  iuterest  of  a  reversioner  in  an  estate  when  the  widow  (limited  owner)  is  alive 
is  a  mere  expectancy  or  spes  successionis  and  is  not  transferable  either  by  way  of 
sal*,  mortgage  or  otherwise  nnder  8.  6  of  the  Transfer  of  Property  Act. 

Bahadur  Singh  v.  Mohar  Singh* ^  referred  to. 

It  does  not  make  any  diflerence  as  regards  tlie  invalidity  of  such  transfers  that 
the  transfer  is  made  by  the  reversioner  to  the  widow.  Boch  a  transfer  does  not 
enlarge  the  widow's  limited  estate  into  an  absolute  estate  and  is  not  analogous  to  a 
renoBoiatioii  made  by  the  widow  in  faroar  of  the  presumptive  heir. 

Where  the  transfer  is  made  after  the  roversioii  falls  m  nioh  transfer  is  valid  and 
oparaAive. 


•  S.  A.  1627  of  1901. 


20th  March  19034 


1.    I.  L.  B.,  24  A.  94. 
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Narashnham  Second  appeal  from  the  decree  of  the  District  Court  of  Nellore 

Madhava-     ^^  A.  S.  No.  203  of  1900,  presented  against  the  decree  of  the  Court 
rayudu.      ^f  ^^  District  Munsif  of  Ongole  in  O.  S.  No.  557  of  1898. 

F.  Krishnaawami  Aiyar  for  appellant. 

T.  V.  Seshagiri  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — ^The  2nd  defendant  who  was  the  presumptive 
reversionary  heir  of  one  Venkatrayudu  on  the  death  of  the  latter's 
widow,  executed  during  his  life-time  a  mortgage  deed  in  favour  of 
the  1st  defendant  in  respect  of  a  portion  of  Venkatrayudu's  estate. 
This  was  in  1892.  In  1896  the  2nd  defendant  purported  to  convey 
to  the  widow  of  Venkatrayudu  for  a  consideration  of  Rs.  400,  his 
interest  in  the  whole  of  Venkatrayudu's  estate.  Some  twenty  days 
after  that  conveyance  she  made  a  gift  of  the  mortgaged  property 
and  other  property  to  the  plaintiff  on  the  footing  that  she  became 
the  absolute  owner  by  reason  of  the  2nd  defendant's  conveyance 
•  to  her.  The  1st  defendant  subsequently  and  after  the  death  of  the 
widow  brought  a  suit  on  the  mortgage  of  1893,  and  became  the 
purchaser  in  execution  of  the  decree  and  obtained  delivery  of  the 
property.  The  plaintiff  brought  this  suit  to  recover  possession  on 
the  strength  of  the  gift  in  his  favour  by  the  widow  and  his  claim 
was  allowed  by  the  Court  below. 

The  1st  defendant  appeals,  and  we  think  that  the  appeal  is 
well  founded.  It  is  now  clearly  established  by  the  decision  of  the 
Privy  Council  in  Bahadur  Singh  v.  Mohar  Singh^,  that  the  right  of 
a  presumptive  reversionary  heir  under  the  Hindu  Law  is  no  more 
than  a  spes  sticcessionis  or  expectation  of  succeeding  to  the 
property.  That  being  so,  he  is  incapable  under  S.  6  of  the 
Transfer  of  Property  Act  of  transferring  such  expectancy. 

The  fact  that  the  transfer  was  in  favour  of  the  widow  then  in 
possession  cannot  make  any  difference  so  as  to  enlarge  her  limited 
estate  into  an  absolute  estate.  The  Vakil  for  the  respondent 
argued  that  the  transfer  is  analogous  to  a  renunciation  made  by  a 
widow  in  favour  of  the  presumptive  reversionary  heir,  so  as  to 
accelerate  the  latter's  succession,  but  we  do  not  think  that  there 
is  any  real  analogy  between  the  two  cases.    The  mortgage  made 

1.     I.  L.  R.,  24  A.  94. 
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by  the  2nd  cU^fendant  in  favour  of  the  Ist  defendant  will  also  be  Naraaimham 
inoperative  as  a  mortgage  under  S.  6  of  the  Transfer  of  Property    Madhava- 
Act,  but  the  sale  in  execution  of  the  decree  which  took  place  after     ^^  "' 
the  reversion  fell  in  to  the  2nd  defendant  will   be  operative  to 
transfer  the  2nd  defendant's  interest  in  the  mortgaged  property. 

No  question  arises  in  this  ease  as  between  the  reversioners  who 
purported  to  make  a  transfer  and  the  transferee^  but  the  question 
is  between  the  plaintiff  claiming  as  the  donee  under  the  widow 
and  the  Ist  defendant  who  purchased  the  right,  title  and  interest 
of  the  2nd  defendant  after  the  reversion  fell  in.  As  we  hold  that 
the  transfer  by  the  2nd  defendant  in  favour  of  the  widow,  is 
inoperative  as  a  transfer,  the  plaintiff's  suit  against  the  2nd 
defendant  must  fail. 

We  therefore  allow  this  second  appeal,  set  aside  the  decrees 
of  the  Courts  below,  and  dismiss  the  plaintiff's  suit  with  costs 
throughout. 


*o' 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

(FULL  BENCH). 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Davies. 

The  Darmakarta  of  Sri  Bhaktavatsala  Swami 

Temple,  Tinnanore        ...  ...  ...     Appellant* 

^.  (Plaintiff). 

T.  Luchimi  Doss  ...  ...  ...     Respondent 

{Defendant). 

lladraB  Bent  Recovery  Act  {VIII  of  1865),  8,  1,  d.  (I)  and  (2)  and  S«.  Sand  80—   The  Darma- 

Madras  Regulation  XXVI  of  1802—HbIder  of  a  Jaghir  not  registered—Tender  of       |l?^?  ^^ 

'       Bhakta- 
patta—Mcamng  of  "Landholder^*  and  "Jaghirdar^* — *^ Proceedings"  construction^  ^c,        vatsala 

V. 

The  holder  of  a  Jaghir  is  entitled  to  tender  apatta  under  Madras  Act  VIII  of  Luchimi  Doss. 
1865,  or  to  proceed  under  the  said  Act  for  the  recovery  of  rent  before  he  is  regis- 
tered as  a  Jaghirdar  under  Madras  Regulation  XXVI  of  1802. 

The  term  '*  landholder"  appearing  in  cl.  (1)  of  the  Kent  Recovery  Act  is  not 
confined  to  registered  landholders. 

•  S.  A.  Ko.  8  of  1902.  10th  March  1908. 
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The  Darma-  Tho  wordA  '*  an<l  all  other  regintered  holders  of  land  in  proprietory  right*'  in  cl. 

karta  of 
fihakta- 
▼ateala 


Rh'vf  ^^^  cannot  be  taken  to  qualify  tho  class  of  persons  onomerated  in  claoBO  (i). 


y^  QHtBte: — Whether  those    words  have   the   effect  of  qualifying  the  preceding 

Luchinii  Doss,  words  in  cl.  (2)« 

The  term  "  Jaghirdars"  in  Ss.  I  and  3  of  the  Act  are  not  confined  to  rogist'eTed 
Jaghirdarg. 

The  word  "  Prooee<lingH"  in  S.  80  of  Madrag  Xct  VIII  of  1865  does  not  include 
tender  of  patta  is  limited  to  suinmarr  proceodingg  for  arreirs  of  rent  taken  after 
tender  of  patta. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Chingleput  in  A.  S.  No.  60  of  1901,  confirming  the  decision  of  the 
Court  of  the  Deputy  Collector  of  Saidapet  in  Summary  Suit 
No.  213  of  1900. 

This  second  appeal  coming  on  for  hearing  on  the  2nd  March 
1903,  the  Court  (Subrahmaniya  Aiyar,  J.  and  Benson,  J.)  made  the 
following 

ORDER  OP  REFERENCE  TO  A  FULL  BENCH.— This  is 
'  a  suit  by  a  tenant  to  set  aside  a  distraint  made  by  the  landlord 
(defendant)  for  the  rent  for  Fusli  1309.  The  adoptive  father  of 
the  defendant  was  the  registered  Jaghirdar  and  died  on  the  29th 
May  1900.  l%e  defendant  tendered  a  pattah  to  the  plaintiff  for 
Fusli  1S09  on  the  23rd  June  1900,  t.  e.,  seven  days  before  the 
expiry  of  the  Fusli.  The  defendant  had  not  at  that  time  got  his 
name  registered  by  the  Collector  in  the  place  of  his  father.  He  got 
it  registered  on  the  29th  August  1900.  The  distraint  was  on  the 
11th  September  1900.  The  present  suit  was  instituted  on  the  8th 
October  1900. 

One  of  the  questions  in  the  case  is  whether  the  defendant  was 
entitled  to  tender  a  pattah  before  he  was  registered  as  Jaghirdar. 
In  Valarama  v.  Virapj^}  it  was  held  that  a  person  entitled  to 
Zamindari  property  could  not  tender  a  pattah  unless  he  was  the 
registered  holder. 

In  Subbu  V.  Vasantappan^  it  was  held  that  an  Inamdar 
was  entitled  to  proceed  under  the  Rent  Recovery  Act  VIII  of 
1865  even  though  he  was  not  registered  as  Inamdar. 

1.    I.  L.  B.,  6  M.  145.  2.    I.  L.  &.,  8  M.  861. 
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We  can  find  no   real  distiinction  in  principle  between  Zamin-  Th  eDsma- 

,         '^  karta  or 

dars  and  the  other  classes  of  landholders  (including  Inamdars  and     jshakta- 

Jaghirdars)  mentioned  in  paragraph  2  of  section  1  of  the  Act  in  so      ^*  ^^  ** 

f&r  as  their  power  to  proceed  under  the  Act  for  rents  due  to  them  Luchimi  Dobb. 

is  concerned. 

The  decision  in  Valarama  v.  Virappa}  and  those*  following 
it  are^  in  our  opinion^  in  direct  conflict  with  that  in  Bubhu  v. 
Vdsantappan^ .  The  language  in  the  latter  case  would  seem  to 
imply  a  dissent  from  Valarama  Virappa^  on  the  authority  of 
the  Privy  Council  Vizianagaram  Maharajah  v.  Suryanarayana^. 

We,  therefore,  refer  to  to  the  Pull  Bench  the  following  ques- 
tfons  : — 

(1)  Whether  the  holder  of  a  Jaghir  is  entitled  to  tender  a 

pattah  under  Madras  Act  VIII  of  1865,  or  to  proceed 
under  the  Act  for  the  recovery  of  rent  before  he  is  regis- 
tered as  a  Jaghirdar  under  Regulation  XXVI  of  1802  ; 
and 

(2)  Whether  the  word  *^  proceedings'*  in  S.  80  of  Madras  Act 

VIII  of  1805  includes  tender  of  pattah  or  is  restricted 
to  proceedings  subsequent  to  the  tender  of  pattah  taken 
under  the  Act  to  enforce  the  terms  of  a  tenancy. 
Reference  may  be  made  to  Venhateswara  v.  Alagoo^ 
and  Syed  AH  v.  Sanyasi  Rausfi* 

P.  8.  Bivaswami  Aiyar  for  T.  Rangachariar  for  appellant. 
F-  C.  Seshachariar  for  respondent. 
The  Court  expressed  the  following 

OPINION  : — (1)  There  is  no  enactment  which  in  terms  requires 
a  ^^  landholder*'  to  be  registered  before  he  can  exercise 
the  powers  conferred  by  Act  VIII  of  1865. 

S.  1  of  the  Act  enumerates  two  classes  of  persons  who,  for  the 
purposes  of  the  Act,  are  included  in  the  term  "land-holders.** 
The  enumeration   of   the  persons  in   clause  2  concludes  with  the 


1.    I.  L.B.,5M.  145. 

4.    I.  L.  R.,  9  M.  307  at  316. 

2.    I.  L.  E.,  16  M.  484 ;  22  M.  221. 

6.     8  M.  1  A.  827. 

- 

8.-  4.L.-B.r8-M.  361. 
9 

6.    8M.  H.  O.R.  6. 

Digitized  by 


Google 


828  THB   MAimAB   LAW  JOUEVAL  BSPOBT0.  [tOL.  XHI. 

Tli«  2"^*'   words  "  And  all  othdr  registered  holders  of  land  in  proprietary 
^^«.     right/'    It  has  been  arraed  that  these   words  have  the  effect  of 
^■^"      limiting'  the  application  of  the  words  of  clause  1  to  cases  where  the 
LtitliiiiiiDow.  persons  therein  enumerated  have  been  registered.   We  do  not  think 
the  section  can  be  so  construed.    Assuming  on  the  true  construc- 
tion of  the  section  that  the  words  of  limitation  qualify  the  words 
of  clause  2,  they  cannot  be  taken  to  qualify  the  class  of  persons 
enumerated  in  clause  1.    The  word  '' Jaghirdars^'  as  used  in  Ss.  1 
and  8  of  the  Act  is  not  confined  to  registered  Jaghirdars. 

We  think  the  casd  Subbu  v.  Vaaanthappan^  Was  rightly 
decided,  and  that  in  principle  no  distinction  can  be  drawn 
between  Zaoiindars  and  the  other  landholders  enumerated  in  clause\ 
of  S.  1.  The  principle  of  this  decision^  viz.,  that  non-registra- 
tion by  the  Collector  does  not  affect  title  wad  acted  on  by  the  Privy 
Council  in  the  case  of  ViiUani^garam  Maharajih  v.  Buryanarayana^ 
confirming  a  decision  of  this  Court  as  to  the  validity  of  an 
alienation  although  unregistered  which  proceeded  upon  the  same 
grounds  as  Subbu  v.  Vasantappan?, 

With  regard  to  the  cases  in  which  a  different  view  has  been 
taken^  the  courts  appear  either  to  have  considered  Vah,rama  v. 
Virappa)  a  binding  authority^  notwithstanding  the  decision  in 
8ubhu  V.  Va8antappav^f  or  to  have  distinguished  the  case  from 
Subbu  V.  Vasantappan)  on  the  i».cts. 

Our  answer  therefore  to  the  first  question  referred  to  us  is  in 
the  affirmative. 

As  regards  the  second  question  we  are  clearly  of  opinion  that 
the  word  ^'  proceedings''  in  S.  80  of  the  Act  of  1865  does  not 
iadnde  tender  ol  pattah.  The  ^'proceedings''  in  the  section  are 
by  the  express  tevms  of  the  section  limited  to  summary  piPoceedings 
for  arrears  of  rent. 


1.    L  L.  E.,  8  M.  351.        2.    I.  L.  B.,  9  M.  307.        3.    I.  L.  B.,  6  M.  146. 
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JUDICIAL  COMMrn^EE  OP  THE  PEIVY  COUNCIL*. 
{From  the  Chief  Court  of  Lower  Burma.) 
Present : — Lord  Macnaghten,  Lord  Davey,  Lord  Robertson, 
Sir  Andrew  Scoble  and  Sir  Arthur  Wilson. 

Maung  Po  Hti  ...  ...  ...     Appellant-^ 


Maung  Po  Hti 

V 

Mahomed 
CttSBim. 


Mahomed  Cassim  and  another      ...  ...     Respondents. 

Ueghiration  Act  {III  of  1877),  S.  17,  cl.  (6) — Agreenwut  amongui  partnent  giving  one  of 
themselreh  sole  right  fo  redeem  mortgaged  partnership  premises — Document  creating 
right  m  imnioceahle  property — Registration^  necessity  of — EvidencCf  admissibility 
in — Necessity  of  further  assurance  if  registered. 

Where  u  partnership  agreement  contained  a  clause  that  one  of  the  partners 
»hould  be  solely  entitled  to  redeem  the  mortgaged  immoveable  pro[»orty  belonging  to 
the  partnership,  such  document  should  be  corapulsorily  registered  under  S.  17  cl.  (h) 
as  the  right  created  by  the  clause  is  a  right  in  immoveable  property.  If  not  register- 
ed it  is  inadmissible  in  evidence.  Where  it  is  registered,  a  declaration  of  the  right 
by  the  Court  after  contest  is  sufficient  and  it  is  not  necessary  to  make  an  order 
directing  the  execution  of  any  further  instrument 

Herbert  Cmvell  for  appellant. 

J.  Lewis  for  respondents. 

Their  Lordships*  Judgment  was  delivered  by 

Lord  Macnanohten. — Their  Lordships  are  of  opinion  that  the 
judgment  of  the  Chief  Court  is  perfectly  right.  The  partnership 
agreement  of  the  25th  of  June  1897  is  an  instrument  falling  within 
S  17,  clause  (6)  of  the  Indian  Registration  Act  (No.  3  of  1877). 
In  one  of  the  clauses  of  the  agreement  there  is  a  complete  assurance 
of  a  right  of  redemption  for  and  during  a  future  period  of  Umited 
duration.  The  clause  declares  that  what,  but  for  this  stipulation, 
would  have  been  the  right  of  the  three  partners,  shall,  during  that 
period,  be  the  right  of  one  of  the  three  exerciseable  by  him  for  his 
own  sole  beneftt.  That  right  is  a  right  in  immoveable  property. 
The  agreement,  therefore,  ought  to  have  been  registered.  Being 
unregistered,  it  is  inadmissible  in  evidence.  If  the  agreement  had 
been  registei*ed,  then,  if  the  respondents  had  been  content  to  abide 
by  their  bargain,  no  further  assurance  from  them  would  have  been 
required ;  if  they  had  contested  the  appellant's  right,  a  declaration 
by  the  Court  of  his  right  as  expressed  in  the  agreement  would  have 
been  sufficient,  and  it  would  not  have  been  nece^'Hary  for  the  Court 
to  make  an  order  directing  the  execution  of  any  further  instrument. 

•  24th  June  1908. 
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MnuiigPoHti  Their    Lordships   will  therefore  humbly  advise  His  Majesty 

Mahomed     that  this  appeal  ought  to  be  dismissed.     The  appellant  must  pay 
the  costs  of  the  appeal. 

Messrtf.  Richardson  A  Co.  for  the  appellant. 

Messrs.  A.  H.  Arnould  &  Son  (or  the  respondents. 


CasBim. 


JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL* 

Present ; — Lord  Macnaghten,  Lord  Lindley,  Sir  A.  Scoble, 
Sir  A.  Wilson  and  Sir  John  Bonser. 

(From  The  Allahabad  High  Court) 

Sheo  Shankar  Lai  and  another  ...  ...     Appellants, 

V. 

Debi  Sahai     ...  ...  ...  ...     BespondenL 


Sheo  Shankar  llhifhi  law  —Benaref  School — Stridhnn-   Snccei^tiitm—Stridhan  inherited  by  aw.  nwn~ 
SiitHre  of  estate    -Devol nfitm—Prefert  ticc  nf  daughter  s  xo«  to  dafightcr'a  datightrr. 

Debi  Saliai.  Froperiy  inhcriiod    by  a  woman  from  a  male  \h  not  hor   absoliito  ])roperty  and 

passcH  on  her  death   not   to  her  Stridhan   heirs  but  to   the  heirs  of    the  person  from 
whom  slie  inherited  it. 

According  to  the  Bengal  School  ii  is  well  settled  that  proi>erty  inherited  by  a 
woman  from  a  woman  does  not  on  the  death  of  the  latter  pas«  as  her  Stridhan. 

What  has  once  descended  as  Stridhnn  does  not  so  descend  again. 

According  to  the  Maynkha  what  ht\«  passed  by  inheritance  from  a  woman  to  a 
woman  goes  on  the  death  of  the  latter  to  a  special  line  of  heirs  with  a  preftronrc  f«»r 
females,  who  would  succe?d  to  it  if  it  we;*e  her  stridhan  proper. 

According  to  the  Benares  Law  also  Stridhanani  property  inherited  from  a  woman 
by  a  woman  ceases  to  be  Stridhanam  and  is  not  the  absolute  proj>erty  of  the  latter. 

The  text  of  the  Mitakshara,  Ch.  II   S.  11,  pi.  2  (last  portion)  not  followed. 

Where  Stridhanam  of  a  mother  devolved  upon  her  daughter  rlie  daughter's 
daughter  is  not  entitled  under  the  Benares  Law  in  preference  to  the  daughter's  son 
upon  the  death  of  the  daughter. 

/.  D.  Mayne  for  appellant. 

Their  Lordships'  Judgment  was  delivered  by 

Sir  Abthub  Wib.^oN. — The  property  which  is  the  subject-m^itier 
o£  this  appv^iil  foiinerly  belonged  to  two  brothers,  Bhawani  and 
Basant,  and  on  the  de.ith  of  the  former  to  the  latter  alone.    Basant's 


•  Sith  June  1906. 
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two  widows  succeeded  him,  but  by  arrangement  amongst  themselves  SheoShankw: 
the  property  was  divided  l>etween  them  .aid  the  widovv.s  of  Bhawani. 
Both  the  widows  of  Basant  died  in  1861,  and  the  title  then  passed 
to  Hauwant  and  Hauuman,  eomewhat  distmit  couniis  of  Bhawani 
and  Basant,  as  the  nearest  male  heirs  of  Basant.  Of  these,  Hanwinit 
died  1865,  leaving  a  son,  Debi;  and  on  the  8th  September  1866, 
Hanuman  and  Debi  executed  a  deed  of  gift  by  which  they  gave  the 
property  absolutely  to  Jadonath,  the  daughter  of  Bhawani  by  Ins 
elder  widow,  who  was  then  living.  Dilla,  the  younger  widow  of 
Bhawani,  was  likewise  alive,  and  claimed  rights  in  the  properly  ov 
part  of  it.  There  were  also  male  relatives  who  claimed  to  be  nearer 
heirs  than  Hanwant  and  Hanuman.  Much  litigation  naturally 
ensued,  but  it  is  not  now  necessary  to  trace  its  course.  Jadonath 
died  in  1879,  and  her  daughter  Jagernath  succeeded  to  her  rights. 
Jagernath  died  in  1896,  leaving  sons,  the  present  plaintiffs,  and  a 
maiTied  daughter. 

The  plaintiffs  brought  the  present  suit  in  the  Court  of  the 
Subordinate  Judge  of  Clorakhpur,  claiming  to  have  l)ecomo  entitled 
to  the  property  in  dispute  on  the  death  of  their  mother  in' 1896. 
The  defendant,  who  is  a  brother  of  Dilla,  the  younger  widow  of 
Bhawani,  accjuired  whatever  rights  he  ever  had  by  virtue  of  a 
transfer  to  him  from  Dilla;  and  as  she  died  in  1895,  any  right  of 
his  then  came  to  an  end.  Apart,  however,  from  any  right  in  him- 
self, the  defendant  was  entitled  to  rely  upon  nny  defect  he  could 
find  in  the  plaintiffs'  title.  Many  issues  Avere  raised,  all  of  which 
were  disposed  of  in  India  in  such  a  manner  as  to  entitle  the  plain- 
tiffs to  succeed,  except  one  upon  which  the  High  Court  dismissed 
their  suit. 

The  point  referred  to  is  thin.  The  defendant  raised  the  objec- 
tion that,  HH  a  sister  of  the  plaintiffs  was  in  existance,  she,  not 
they,  was  the  heir  of  their  mother's  property.  The  plaintiffs  met 
this  by  saying  that  "  the  plaintiffs  do  not  deny  the  existence  of  a 
married  sister,  but  her  existence  does  not  prejudice  their  claims.'' 
On  this  admission  an  issue,  which  was  wholly  one  of  law,  was  raised, 
'*  whether  the  plaintiffs  are  entitled  to  maintain  the  present  suit 
while  the  daughter  of  Jagernath  Kunwari  exists."  Upon  this  issue 
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Sheo  Shankar  the  Courts  Imve  differed,  the  JuHge  of  First  Instance  having  decided 

Lai 

V.  it  in  the   plaintiffs'  favour  and  given   them   a  decree,  while  the 

High  Court  on  appeal  took  a  different  view  of  the  law,  and 
dismissed  the  suit.  Against  that  dismissal  the  present  appeaj  has 
been  brought. 

It  is  clear  upon  the  above  statement  that  Jadonath  acquired 
the  property  by  gift,  and  that  on  her  death  her  daughter  Jagw> 
nath  succeeded  to  it  by  inheritance.  The  precise  question  there- 
fore arising  for  decision  is  whether,  under  the  Hindu  law  of  the 
Benares  School,  property  which  a  woman  has  taken  by  inheritance 
from  a  female  is  her  stridhan  in  such  a  sense  that  on  her  death  it 
passes  to  her  sU^idhan  heirs  in  the  female  line  to  the  exclusion  of 
males. 

Their  Lordships  regret  that  they  are  called  upon  to  decide 
this  question  upon  an  appeal  heard  ex  parte.  But  Mr.  Mayne,  in 
his  able  and  exhaustive  argument,  for  which  their  Lordships  are 
much  indebted  to  him,  called  their  attention  to  the  authorities  and 
arguments  bearing  upon  the  matter,  upon  one  side  and  the  other, 
so  fully  as  greatly  to  relievo  their  Lordships  from  the  difficulty 
which  they  would  otherwise  have  felt.  And  since  that  argument 
they  have  had  an  opportunity  of  conbidering  the  judgment  of  the 
Judicial  Commissioners  of  Oudh  upon  a  very  similar  question,  in  a 
case  in  which  judgment  is  about  to  be  delivered.  It  is,  however,  to 
be  regretted  that  the  question  has  to  be  decided  in  a  suit  to  which 
the  plaintiffs'  sister,  in  whom  the  preferable  right  is  alleged  to 
exist,  is  no  party. 

During  the  voluminous  discussions,  ancient  and  modern, 
which  have  arisen  with  regard  to  the  separate  property  of  woman 
under  Hindu  law,  its  qualities,  its  kinds,  and  its  lines  of  descent, 
the  question  has  constantly  been  found  in  the  forefront,  whnt  is 
ttridhan  *t  The  Bengal  School  of  lawyers  have  always  limited  the 
use  of  the  term  narrowly,  applying  it  exclusively,  or  nearly  exclu- 
sively, to  the  kinds  of  woman's  property  enumerated  in  the 
primitive  sacred  texts.  The  author  of  the  Mitakshara  and  some 
other  authors  seem  to  apply  the  term  broadly  to  every  kind  of 
property  which  a  woman  can  possess,  from  whatever  source  it  may 
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be  derived.     Their   Lordships   do  not  propose  to  dwell  upon  this  SheoShankar 
particular  question.     It  may  perhaps  be  regarded  as  one  mainly  of  v. 

phraseology,  not  necessarily  involving,  however  it  be  answered, 
much  distinction  in  the  substance  of  the  law ;  for  most  of  the 
old  commentators  recognise  with  regard  lo  the  property  of  a 
woman,  whether  called  siridhan  or  by  any  other  name,  that  there 
may  be  room  for  differences  in  its  line  of  descent  according  to  the 
mode  of  its  acquisition. 

The  question  of  substance  is  how  the  property  descends  in  a 
case  like  the  present.  As  (o  this  the  decision  of  the  High  Court 
was  based  upon  the  text  of  the  Mitakshara,  which  seems  to  make 
all  property  taken  by  a  woman  by  inheritance  her  atridhan  with 
all  the  incidents  which  belong  to  that  kind  of  absolute  property, 
and  to  make  it  descend  as  such,  primarily  to  females,  and  in  ihe 
special  line  prescribed  for  siridhan  strictly  so-ciilled. 

It  cannot  now  be  contended  that  the  rule  thus  derived  from 
the  Mitakshara  is  law  as  to  inherited  property  generally.  The 
cases  of  Thahoor  Deyhee  v.  Bai  Baluk  M  trn^^  Bhugwandten  Doohey 
v.  Myna  Baee^  and  Ghotay  Loll  v.  Chunuo  Lull  ^,  all  of  them 
Benares  cases,  as  well  as  Mnttu  Vaduganadha  Tevar  v.  Dorasinga 
Tevar\  and  Raja  Chelikani  Vcnkayya  nmu  Garu  v.  Raja  Chelikani 
Venkatara.manayyamma'*,  place  it  beyond  doubt  that  property 
inherited  by  a  woman  from  a  male  is  not  her  absolute  ])roporty, 
and  passes  on  her  death  not  to  her  stridhan  heirs,  but  to  the  heirs 
of  the  male  person  from  whom  she  inherited  it. 

As  to  the  descent  of  property  inherited  by  a  female  from  a 
female,  there  has  not  been  any  such  conclusive  ruling  of  this 
CSommittee.  There  has  been,  however,  a  remarkable  concurrence 
of  opinion  in  India  among  Judges,  text  writers,  and  pure 
scholars,  to  the  effect  that  no  distinction  can  be  drawn,  consis- 
tently with  the  text  of  the  Mitakshara,  between  what  has  been 
inherited  from  a  male  and  what  has  been  inherited  from  a  female; 

1.  11  M.  I.  A.  139  (1866). 

X  11  M.  I.  A.  487  (1867). 

3.  L.  R.  6  I.  A.  15  :  8 .  c.  I.  L.  B.,  4  C.  744. 

4.  8  I.  X  99  ;  s.  c.  I.  L.  R.  3  M.  200  (1881). 

5.  I.  L.  K.,  25  M.  678 :  s.  c.  29  I.  A.  156  (19a2). 
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SheoShankara  suggestion  to  the  contrary  made  by   Mr.  Mayno  lias    not  been 
Lai 
V.  received  with  favour.     On  this  point  it  is  sufficient  to  refer  to  the 

judgments  of  West,  J.,  in  Vljiarangam  wLukshuman^,  Telang,  J., 

in  Manilal  v.  Bai  Rewa'^  and  Best  and  Ayyar,  JJ.,  in  Virasangappa 

V.  Ruddrappa^  ;  Banerjee's  Tagore  Lectures,  1878,  p.  286;  AVest 

and  Buhler,  3rd  Ed.,  p.  272  ;  Jolly  s  Tagore  Lectures,  1883,  p.  243. 

In  Bengal  it  is  well  settled  law  that  properly  inherited  from  a 
woman  by  a  woman  does  not,  on  the  death  of  the  latter,  pai^s  as  her 
stridhan.  The  rule  has  often  been  expressed  by  saying  thai  what 
has  once  descended  as  nUidham  does  not  so  descend  again.  The 
authorities  have  been  collected  and  reviewed  in  Huri  Doyal  Singh 
Sarmana  v.  Grits h  Ghunder  Muherjee^ , 

In  Madras,  wliere  the  Mitakshara  is  approved,  but  also  other 
treatises  (especially  the  Smriti  Chandrika,  which  differs  much 
from  the  text  of  th(»  Mitakshara  with  regard  to  woman's  property) 
the  view  has  been  accepted  that  what  a  woman  has  inherited 
from  a  woman  is  not  tftridhan  for  the  purposes  of  inheritance  : 
Venkataramakritfhna  Uau  v.  Bhujanga  Rau^,  Virasanynppa  Shetti 
V.  Rvddrappa  Shetti^. 

With  rog.ird  to  Boinbiy,  wherever  the  Mayukha  is  accepted* 
it  is  held  that  its  rules  govern  the  descent  of  wonian\s  property. 
And  those  rules  differ  widely  from  the  text  of  the  Mitaksluira, 
and  exclude  the  idea  that  what  has  passed  by  inheritance  from 
a  woman  to  a  woman  goes  on  the  death  of  tlio  latter  to  the 
special  lines  of  heirs,  with  a  preference  for  females,  who  would 
succeed  to  it  if  it  were  her  .stridhan  proper:  Vijinrangam  v. 
Liikshumau^,  Bai  Narmada  v.  Bhagwantraf,  Manilal  v.  Bai 
Bewa^.  • 

Under  the  Benares  law  their  Lordships  are  not  aware  of  any 
direct  judicial  decision  on  the  precise  question  now  to  be  disposed 

1.  8  B.  H.  C.  (O.  J.)  at  p.  272  (1871). 

2.  I.  L.  R.,  17  B.  758  at  p.  7GI  (1892). 

3.  I.  L.  B.,  19  M.  110  (1896). 

4.  J.  L.  R.,  17  C.  911  at  p.  916  (1890). 

5.  I.  L.  R.,  19  M.  107  (1895). 

6-  8  B.  H.  C.  (0.  T.)  244  at  p.  260  (1871). 

7.  I.  L.  R.,  17  B.  758  (1892). 

8.  I.  L.  R.,  12  B.  505  (1888). 


Digitized  by 


Google 


PABT  IX.]       THE  MADBAS  LAW  JOURNAL  REPOBTP.  335 

of.     But  they  do  not  feel  anj^  hesitation  as  to  the  ayiswer  which  SheoSh»mkar 
ought  to  be  given  to  it.     On  the  one  hand  stands  the  text  of  the  v. 

Mitakshara,  which  taken  literally  seems  to  make  all  property  I^^>^a*»»»- 
inherited  by  a  woman  a  part  of  her  stridhan,  inheritable  from 
her  according  to  the  rules  applicable  to  her  sfridhan  in  the 
strictest  sense  of  the  term.  On  the  other  hand  it  has  already 
been  decided  that  the  rule  seemingly  laid  down  in  the  Mitak- 
shara  as  to  the  descent  of  property  taken  by  inheritance  is  not 
the  Benares  law  so  far  as  concerns  property  inherited  from  males. 
The  decisions  to  that  effect  were  based  upon  no  narrow  grounds. 
Their  Lordships  examined  the  primitive  texts  up  n  which  the 
Mitakshara  purports  to  ba  based  ;  they  considered  th- fundamental 
principles  of  the  Hindu  law  ;  they  renewed  the  judicial  decisions 
bearing  upon  the  questions  before  them  ;  they  gave  such  weight 
as  could  properly  be  given  to  the  very  conflicting  opinions  of 
numerous  pundits,  and  they  arrived  at  their  conclusions  without 
hesitation.  And  it  is  difficult  to  see  how  nny  other  rule  can  be 
applied  to  what  has  been  inherited  from  females.  Reference  has 
alre.idy  been  made  to  the  striking  concurrence  of  opinion  in  India 
against  the  admissibility  of  nny  distinction  between  the  two  cases. 

AVhat  authority  there  is,  bearing  direcily  upon  the  question, 
points  in  the  same  direction.  Mpcnaghten  in  his  Hindn  Law,  Vol. 
I ,  p.  38,  applies  the  rule  that  what  ha.>  once  passed  by  inheritance 
as  atridhan  does  not  so  pa^s  a  second  time,  to  the  Mitaksbara  law 
as  well  as  to  that  of  Bengal.  And  as  his  work  was  based  upon  an 
exhaustive  examination  of  the  case.s  which  had  actually  come 
before  the  Courts  in  Bangal  and  of  the  opinion ",  of  pundits  given 
with  reference  to  those  cases,  it  is  valuable  evidence  of  th?  law  fis 
it  was  actually  understood  an  1  appliel  at  the  time  to  which  it 
relates.  Moreover,  the  xMit  iksh ira  I  iw  with  which  he  wis  brought 
into  contact  was  necessarily  that  of  the  Northern  schools.  In 
Chotay  Lall  v.  Chunno  LalV  (the  Ben'^res  cise  subsequently 
affirmed  by  this  Committee  in  6  I.  A.  15),  Pontifex,  J.,  stated  the 
law  in  the  same  way. 

Their  Lordships  are,  therefore,  unable  to  ngree  with  the  High 
Cjurt  in  thinking  th  it  the  property  now  in  question  was  the 
stridhan   of   Jagernath    de.olWng   as   such   upon  the   Plaintiffs' 

1.    14  B.  L.  B.  286  (1874). 
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Sheo Bhankai  inarpigj  sister   in   preference   to   them.     And  thh  is  safficientto 

V.  dispose  of  the  present  ca-se. 

Dobi  Sahai. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
decree  of  the  Hi^h  Court  be  set  aside  with  costs,  and  that  of  the 
Subordinate  Judge  affirmed. 

The  respondent  will  pay  the  cost?  of  the  appeal. 


PKIVY  COUNCIL* 

(From  the  Court  of  the  Judicial  Commibsioncr  of  OwUi.) 

Present : — ^Lord  Macnaghten,   Lord  Lindley,  Sir  Andrew  Scoble. 

and  Sir  Arthur  Wilson. 

Sheo  Pertab  Bahadur  Singh 

V, 

The  Allahabad  Bank,  Limited,  and  another. 

Shoo  Pertab    Hindu  Lnic  -t^tridhau — Property  inheirted  by  a  wottmn  from  a  wonwn — Qualified  estate 

Bahadur  Oudh  Estates  Act,  Ss.  2,  10  and  11. 

Singh 
V.  A  person  who  has  a  limited  estate  in  property  subject  to  the  Oudh  Estates  Act, 

The  Allaha* 
bftH     Ha  k      1^^>  ^^^  "^*'  ^y  virtue  of  any  provisions  in  the  Act  any  absolute  power  to  alienate  the 

Limited.       whoje  estate. 

The  Legislature  must  have  used  clear  language  if  it  intended  to  depart  from 
the  ordinary  principles  of  law  by  empowering  people  to  alienate  what  may  not 
belong  to  them. 

Courts  may  go  I  ehind  the  Act  to  the  extent  of  I'ecognizing  trusta  and  giving 
effect  to  beneficial  titles  distinct  from  the  statutory  title  under  the  Act. 

A  daughter  who  has  succecicd  to  her  mother's  slridhan  does  not  ixMness  an 
absolute  estate  and  a  mortgage  excKJuted  by  her  is  not  valid  beyond  her  life-time. 

A  passage  in  the  judgment  of  the  Privy  Council  in  Jagdiah  Bahadur  v.  Shfo 
Partah  Singh  (28  I.  A.)  100  ao  p.  106  ejcjdained. 

/.  D.  Mayne  and  Conrh  for  the  appellant. 

De,  Grtiyther  for  the  respondents. 

Their  Lobdships'  Judgment  was  delivered  by 

SiK  Akthuk  Wilson. — On  the  14th  November,  1881,  Janki 
Koer,  a  Hindu  lady  governed  by  the  Hindu  law  of  the  Benares 
School,  executed  a  mortgage  deed  in  favour  of  the  present  res- 
pondents, the  Allahabad  Bank,  by  which  she  purported  to  charge, 
first,  her  zemindari  Pawansi,  and,  secondly,  in  case  Pawansi  should 
be  insufficient,  another  property,  to  secure  the  repayment  by  inskiU 
ments  of  a  sum  advanced  by  the  Bank,  witli  interest. 

•  24th  June  1903. 
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Janki    Koer  havinor   died  in    the  meantime,  the  Bank  on  the   SbeoPortab 

.  Bahadur 

19th  February   1894,   filed  a  suit  in  the  Court  of  the  Subordinate.      singh 

Judge  of  Pertabgarh  to  enforce  the  mortgage  deed.  A  number  of  xhe  Ailaha- 
persons  were  made  defendants  to  the  suit,  but  of  these  it  is  only  bad  Bank 
necessary  now  to  mention  the  first  defendant,  the  present  appel- 
lant, Sheo  Pertap  Bahadur  Singh,  who  had  succeeded  to  thezemin- 
dari  of  Pa  v^ausi  n  the  death  of  Janki  Koer,  and  who  is  now  in 
possession  of  it.  The  plaint  alleged  that  he  was  the  heir  of  Janki 
Koer.  The  present  Appellant  in  his  written  statement  said  that 
Janki  Koer  held  Pawansi  as  a  Hindu  daughter,  without  power  of 
alienation,  that  he  himselt  was  not  Janki's  representative,  and 
that  no  transfer  by  her  could  affect  him.  Issues  were  settled  of 
which  it  is  sufficient  to  mention  the  6th  :  ''Was  Rani  Janki  Koer 
competent  to  mortgage  taluqa  Pawansi  in  such  a  way  as  to  make 
it  binding  beyond  her  lifetime  ?" 

The  history  of  Pawansi,  so  far  as  it  is  necessary  to  notice  it,  is 
this.  At  the  time  of  the  annexation  of  Oudh,  in  which  it  lies, 
Kablas  Koer,  the  mother  of  Janki,  was  in  possession  of  it.  The 
summary  settlement  was  made  with  her,  a  sanad  was  granted  to 
her,  and  she  was  entered  in  lists  1  and  2  under  sec.  8  of  the  Oudh 
Estates  Act,  1869  (Act  I  of  1869).  After  her  death  in  August  1872 
disputes  aroso  as  to  the  succession  to  her  property,  and  litigation 
ensued,  which  ended  in  a  judgment  of  this  Committee,  by  which 
it  was  decided  that  Kablas  Koer  had  taken  a  permanent  heritable 
and  transferable  right  in  Pawansi,  and  that  on  her  death  it  had 
passed  to  her  daughter  and  child  Janki :  Brij  Indar  Bahadur 
Singh  v.  Ranee  Janki  Koer^ . 

After  the  death  of  Janki  Koer,  controversy  again  arose  as  to  the 
succession,  and  again  the  litigation  was  carried  to  this  Committee: 
Jagdish  Bahadur  v.  Sheo  Pariah  Singh^.  In  that  litigation  no 
one  claimed  to  be  entitled  as  stridhan  heir  of  Janki.  The  suit  was 
framod  upon  the  assumption  that  upon  the  death  of  Janki  the 
property  did  not  pass  to  any  heir  of  hers,  but  reverted  to  the  heirs, 
of  an  earlier  generation.  In  the  judgment  it  is  said  (wt  p.  ^06) : — 
**  It  is  not  disputed  that  the  succession  must  be  to  the  heirs  of  her 
(Janki's)  father,"  presumably  as  the  stridhan  heirs  of  her  mother 
in  the  absence  of  lineal  heirs  of  the  latter. 

1.    6  1.  A-  1  (1877).  3.     I.  L.  B.  28  A.  369  ;  28  I.  A.  100. 
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^^ahadu*^  The  question  then  which  their  Lordships  have  to  decide  is, 

Singh       whether  Janki  Koer  had  power  to  mortgage  Pawansi  absolutely,  or 

The  Aiiaha-  whether  her  power  to  do  so  was  h'mited  to  her  own  lifetime  ? 
bad  Bank 
Limited.  Tj^e  case  for  the  plaintiff  Bank  was  put  upon  two  grounds  : — 

First,  that  under  the  Oudh  Estates  Act  of  1869  J  mki  Koer,  as  heir 

of   a  tahiqdar  or  grantee,  had  express  statutory  power  to  alienate 

the  whole  estate,  wliatever  the  extent  of  her  own  interest  might  be ; 

secondly,   that  apart  from  the  Act,  under  the  Hindu   law  of  the 

Benares  School,  she  having  inherited  what  had  been  her  mother's 

stridlian,  held  it  as  her  own  siridhan  with  full  power  of  alienation. 

The  Subordinate  Judge  decided  ia  favour  of  the  plaintiff  Bank,  the 

now  respondent,  upon  both  grounds,  and  made  a   decree  in  his 

favour.     The  Judicial  Commissioners  on  appeal  expressed  no  opinion 

upon  the  first  question,  but  on  the  second  question  agreed  with  the 

First  Court   and  affirmed  its  decree.     Against    his  decision    the 

present   appellant   alone  has  appealed^  and  the   appeal,  therefore, 

relates  only  to  Pawansi. 

vVith  regard  to  the  first  question,  there  can  be  no  doubt  that 
Kablas  Koer,  the  mother  of  Janki,  was  a  taluqdaror  grantee  under 
Act  I  of  1869,  and  the  portions  of  the  Act  material  to  the  present 
question  are : — 

'^  Sec.  2. — '  Estate'  means  the  tn^luqa  or  immoveable  property 
acquired  or  held  by  a  taluqdar  or  grantee.     .     .     . 

'^  Heir,  means  a  person  who  inherits  property  otherwise  than 
as  a  widow  under  the  special  provisions  of  this  Act. 

*'  Sej.  1 1 . — Subject  to  the  provisions  of  this  Act  and  to  all  the 
conditions  under  which  the  estate  was  conftrred  by  the  British 
Government,  every  taluqdar  and  grantee,  and  every  heir  and  legatee 
of  a  taluqdar  and  grantee,  of  sound  mind  and  not  a  minor,  shall  be 
competent  to  trausfer  the  whole  or  any  portion  of  his  estate,  or  of 
his  right  and  interest  therein,  durm^  his  lifetime,  by  sale,  exchange, 
mortgage,  lease,  or  gift  and  to  bequeath  by  his  will  to  any  person 
the  whole  or  any  portion  of  such  estate,  right,  and  interest." 

The  contention  was  that  every  heir,  whether  absolute  or 
qualified,  of  a  taluqdar  or  grantee  (and  it  would  seem  to  follow, 
every  legatee,  however  limited  his  interest)  has  an  absolute  power 
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to  alienate  the  whole  estate.     I  f  sec.  1 1  had  stood  alone,  the  question  Sheo  Peitab 

^  Bahadur 

would  hardly  have  l>een  arguable.     A  power  to  au  heir  to  alienate        Singh 

"his  estate  or  his  right  and  interest  therein^' would  certainly  have  The  Ailaha- 

meant  his  estate,  if  he  owned  the  estate,  or  his  right  and  interest     ^LhiiH^d!^ 

therein,  if  he  owned  loss  than  the  estate.     But  the  argument  was 

based  upon  the  words  "otherwise  than  as  a  widow''  ui  the  definition 

of  an  heir.    It  was  argued  that  the  insertion  of  these  words  indicated 

an  intention  to  give  to  all  heirs  other  than  widows  some  power 

which  widows  do  not  possess.     Tt  is  useless  to  i-^peculate  why   the 

words  referred  to  were  inserted  in  the  definition  ;  but  their  Lordships 

think  that  much  clearer  language  would  have  to  be  shown  to  justify 

them  in  saying  that  the  Legislature  has  departed  so  far  from   the 

ordinary  principles  of  law  as  to  empower  people  to  alienate  what 

may  not  belong  to  them.     And  the  decisions  of  this  Committee  in 

former  cases  seem  to  lend  support  to  this  rather  than  to  the  contrary 

view.     In  a  series  of  cases  it  has  been  held  that,  notwithetandmg 

the  strong  language  of  the  Act,  and  in  particular  the  enactment  in 

sec.  10  that  the  Courts  are  to  accept  the  lists  framed  under  the 

Act  as  conclusive  that  the  persons  included  in  tliem  are  taluqdars 

or  grantees,  and  those  of  sec.  11,  the  Courts  may  nevertheless  go 

behind  the  Act  to  the  extent  at  least  of  recoghisiug  trusts,  and  may 

give  effect  to  beneficial  titles  distinct  from  the  statutory  title  under 

the  Act.     It  may  be  sufficient  to  refer  to  Hnvpurshad    v.     Sheo 

D^a/*",  and  Seth  Jaidial  v.  Seth  Sitnram'^,  Prom  what  was  said 

in  the  last-mentioned  case  (at  p.  228)  it  would  appear  that,  if  the 

facts  had  been  such  as  to  requii  e  it,  their  Lordships  would  have 

granted  an  injunction  restraining  a  taluqdar  recorded  as  such  und^r 

tlie  Act  from  attemjiting  to  alienate  the  estate  to  the  detriment  of 

those  beneficially  interested. 

The  question  which  remains  is  whether,  apart  from  the  provi- 
sions of  the  Act,  Janki,  being  governed  by  the  Hindu  law  of  the 
Benares  School,  had  power  to  alienate  absolutely  the  taluqa  of 
Pawansi  which  she  had  inherited  form  her  mother.  The  question 
thus  arising  is  not  the  same  question  as  that  with  which  their 
Lordships  had  to  deal  in  the  case  of  Sheo  Shanhar  Lai  v.  Debi 
8ahai^,  in  which  judgment  has  just  been  delivered,  but  it  is 
very  closely  connected  with  it.     Each  case  has  to  do  with  the  estate 

I.     3  I.  A.  259  (1876).  2.     8  I.  A.  215  (1881).  3.     Ante  p.  330. 
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Sheo  Pertab  of  a  woman  under  Benares  law  in  property  inherited  from  a  woman. 
SingJi        The   former  case   referred   to  the  descent  of    such   property  ;  the 

V. 


The  Allaha-  P^es^^^t   raises  the  question    whether  it  is  the  absolute  property  of 
bad  Bank    the  last   holder  in  such  a  sense   that,  apart  from  any    grounds   of 

Limited.  ,  ,  •  p     . 

necessity,  she  could  alienate  it  beyond  her  lifetime. 


In  the  present  case  their  Lordships  have  had  the  advantage  of 
hearing  a  full  argument  upon  both  sides.  The  argument  for  the 
appellant  was  to  the  effect  that  the  alleged  power  of  the  lady  to 
alienate  in  the  present  case  could  be  based  only  upon  the  literal 
interpretation  of  the  Mitakshara,  which  seems  to  make  all  property 
inherited  by  a  woman  her  dridhan  in  the  strict  sense  of  the  term 
with  all  the  incidents  of  such  property,  including  the  free  power 
of  alienation  \  that  that  view  of  the  Benares  law  had  already  been 
negatived  Vjy  this  Committee  in  the  case  of  property  inherited 
From  a  male  that  inheritance  from  males  and  that  from  females 
could  not  bo  differently  treated  ;  and  that  the  authorities  in  most 
parts  of  India  were  to  the  effect  that  what  a  woman  has  inherited 
from  a  woman  she  does  not  hold  as  her  absolute  and  alienable 
estate,  but  for  a  qualified  estate,  with  reverter  after  her  death  to 
the  heirs  of  her  predecessor  in  title.  The  argument  oa  the 
other  side  was  based  strictly  upon  the  text  of  the  Mitakshara; 
but  it  was  contended  that  a  distinction  should  properly  be  drawn 
between  property  inherited  from  males  and  that  inherited  from 
females  .  and  an  endeavour  was  made  to  show  that  the  decisions  in 
various  provinces  in  India  applying  the  doctrine  of  reverter  to  such 
cases  were  wrong. 

On  the  present  point,  as  on  that  arising  in  the  previous  case, 
it  is  too  late  to  contend  for  the  literal  meaning  of  the  Mitakshara 
to  tho  full  extent.  The  previous  decisions  of  this  Committee  have 
established  that,  under  the  Benares  1  'W,  what  a  woman  takes  by 
inheritance  from  a  mile  she  takes  not  absolut  ly,  but  for  a  qualified 
v^itate  alienable  only  under  the  conditions  applicable  to  such  an 
estate. 

The  reasons  given  by  their  Lordships  in  the  judgment  just 
delivered  for  declining  to  draw  a  distinction  between  property  in- 
herited from  a  male  and  that  inherited  from  a  female  seem  to  them 
lo  apply  to  the  present  case.   As  to  the  argument  directed  against 
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the  application    of  the  doctrine  of  reverter  in  such  cases  r.s  the  pre-  ^*»®o  Vertab 
sent,  their  Lordships  are  of  opinion  that  that  doctiine  is  too  well        Singh 
established  in  India  generally  to  be  now  overthrown .  The  question  jj^^  luaHa- 
may  be  dififerent  in  those  parts  of   Boinlay  which  are  governed  by     ^\**  ^*^^ 
the  Mayukha.     An  exact  examination  of  the  terms  of  that  tre.itise 
seems  to  have  led  to  some  diversities  of  view  in  the  Bombay  High 
Court,  which  need  not  now  be  considered. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the  decree 
of  the  Subordinate  Judge  and  that  of  the  Judicial  Commissioners 
ought  to  be  set  aside  so  far  as  tliey  affect  the  property  of  the  pre- 
sent appellant,  and  that  instead  tliereuf  the  suit  ought  to  that 
extent  to  be  dismissed  with  costs  in  both  courts.  The  respondent 
Bank  will  pay  the  costs  of  this   appeal. 

Messrs.     T.  L.    Wilion  &  (7o,  for  appellant. 

Messrs,  Rankin^  Ford  &  Co.  for  respondents 


IN  THE  HIGH  COUllT  OF  JUDICATURE  AT  MADKAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Ramanathan  Chetti  ...         Appellanf*^  [Defendant). 

V. 

Murugappa  Chetti  ...  Respondent  {Plaintiff). 

Hereditary   office — Trustee  of  a  puhHc  religious  instittttion — Office  of  trustee  vested  in    Aatnauathan 
several  persons — Senior  and  junior  branch — Management  by  turns—Transfer  by         Chetti 

V. 

j^inior  branch  in  writing  registered —Absence  of  instrument  of  transfer- — Second-    Murugappa 
ary  evidence — Junior  branch  ejccluded  for  over  12  years — Acquisitiwi  by  presa'ip-        Chetti. 
tion — Holding  of  inembers  of  seizor  branch  -Adverse  enjoyment — Scheme  proper  to 
be  framed — Civil  Procedure  Code,  S.  539 — Management  by  turns  of  office  of  trttstee 
of  public  institution — Proper  scheme. 

Where  by  a  docnroent  in  writing  four  members  of  a  junior  branch  ti-ansfor  their 
right  of  management  of  a  public  temple  to  a  member  of  the  senior  branch,  and  such 
document  is  admittedly  unstamped  and  unregistered,  in  the  absence  of  such  instru- 
ment of  transfer,  other  evidence  in  proof  of  such  transfer  is  inadmissible. 

Quieie : — Whether  a  member  can  lely  upon  such  transfer  as  the  basis  of  his  title. 
•  A.  No.  121  of  1901.  12th  August  1908. 
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Bamanathan  Ji<ijn  \'nnna  v.  Ravi   Vt'i-ma^  ;   Kuppa   v.  Dorasami^  ;   Karayn^w.  v.  Runga*',  Aln- 

®    '         appa  V.  Sivarama  Sundara*;  and  Aunat^ami  v.  Ratval'nxhnn^  refeiTed  to. 

V. 

Marugap{.a 

Chetti.  Where     there     were     two    brancheei   consisting    of   four     members   each  of» 

Inrauches  being  entitled  to  manugement  in  rotation  or  by  turns  of  a  pal  lie  temple  or 

religions  institution,  and  the  four  members  of  the  junior     branch    litinsferred   their 

right  to  a  nim  of  management  to  a  member  of  the  senior  branch,  and  such    njember 

enjoyed  the  turns  of  the  transferors  for  h.  period  of  ninetesn   years,   he  acquires  a 

right  by  prescription  and  the  right  of  the  junior  members  to  a  turn  of  management 

is  barred  either  under  Art.  124  or  127  or  142. 

Possession  of  office  by  one  trustee  during  his  turn  is  neither  exclusive  of  nor 
adverse  to  the  other  trustees. 

The  acting  or  executive  trustee  for  a  year  or  period  holds  the  otfice  aiwl  dis- 
charges the  duties  thereof  on  behalf  of  all  the  co-tnistees  and  not  on  behalf  of  himself 
alone.     Atiorney-General  v.  Holland^  referred  to. 

But  whore  the  members  of  the  junior  branch  are  excluded  and  their  turn*  aic 
exclusively  taken  by  a  member  of  the  senior  branch,  the  enjoyment  by  the  other 
members  of  the  senior  branch  with  knowledge  that  the  junior  branch  is  excluded  is 
not  for  -che  benefit  of  such  junior  branch  and  each  member  of  the  senior  branch  holds 
the  office  dunng  his  turn  on  behalf  of  himself  and  the  other  members  of  the  seniur 
branch  and  to  the  exclusion  of  the  junior  branch. 

Where  under  such  circumsta  ices  the  office  of  trustee  and  the  properties  of  the 
temple  have  been,  for  moi-o  than  12  years,  held  and  possessed  by  vhe  members  of  the 
senior  branch  as  ii  wiiolc  bod^',  such  po.ssessiou  is  adverse  to  the  members  of  the 
junior  branch  as  a  body  and  the  rights  of  the  latter  will  be,  by  the  operation  of  S.  28, 
extinguished. 

Where  several  trustees  enjoy  the  office  by  turns  for  a  long  time,  aright  to  manage 
by  tui'ns  is  not  acquired  by  them  mei-ely  by  the  operation  of  limitation. 

Venayak  v.  (Jupal'  referred  to. 

It  is  comi)etent  for  co-trtistees  of  n  public  religious  instittout ion  lo settle  by 
arrangement  among  themselves  a  scheme  of  management  by  each  of  the  co-trostees 
in  rotation  whether  emoluments  are  attached  to  the  office  or  not.  Such  a  scheme 
ought  to  be  upheld  as  being  an  equitable  and  proper  arrangement  by  a  coort acting 
under  S.  539,  C.  P.  C. 

But  such  a  scheme  is  only  subsidiary  to  the  interest  of  the  institution,  and  the 
arrangement  for  such  a  scheme  may  be  set  aside  when  it  is  injurious  to  the  interests 
of  the  trust  or  institution. 

1.  1.  L.  K.,  1  M.  235.  5.  I.  L.  K.,  24,  M.  at  p.  200. 

2.  I.  L.  B.,  G  M.  76.  6.  47  B.  B.,  470. 

3.  I.  L.  B.,  15  M.  183.  7.  1.  L  B.,  27  B.  at  p.  357. 

4.  I.  L.  B.,  19  M.  211. 
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Appeal  from  the  decree  of  the  Subordinate  Court  of  Madura  Ramanathan 

fEast)  in  0.  S.  No.  52  of  1900.  ^v^^*' 

Mumgappa 
V.  Krishnasami  Aiyar,  P,    R*  Siridara     Aiyar    and   C.    F.       Chetti. 
Anantakrishna  Aiyar  for  appellant. 

if.  A.  'rirunnrayanachariar  and  P.  S.  Sivaswnmi  Aiyar 
for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — ^This  is  an  appeal  against  tlie  decree  of  the 
Subordinate  Jn^ge  of  Madura  (East)  in  a  suit  which  was  brought 
by  the  respondent  to  enforce  his  turn  of  management,  of  the  plaint 
temple  and  its  endowments^  for  a  period  of  3  years  commencing 
from  the  15th  July  1899. 

It  is  admitted  that  the  plaint  temple  (with  its  endowments) 
is  a  public  religious  institution,  that  the  trusteeship  thereof  is 
hereditary  in  the  family  of  the  parties  to  the  suit,  but  that  the 
family  has  no  beneficial  interest  in  the  property  or  income  of  the 
temple.  Mayandi  Clietti,  the  grandfather  of  the  respondent  and 
the  great-grandfather  of  the  appellant,  was  the  last  sole  trustee, 
and  on  his  death,  the  office  devolved  by  inheritance  on  his  male 
descendants  by  his  two  wives.  Four  of  them  were  his  grandsons 
or  great-grandsons  through  his  first  wife,  and  the  other  four 
grandsons  or  gi  eat-grandsons  through  the  second  (see  paragraph 
7  of  the  Judgment  of  the  Subordinate  Judge).  Under  the  notion 
apparently,  that  Mayandi's  property  devolved  in  equal  undivided 
moieties  (1  Strangers  Hindu  Law  p.  205)  upon  the  respective 
descendMnts  by  his  two  wiv^es,  the  management  of  the  temple  was 
until  about  1881  ^^2,  conducted  by  these  in  rotation,  each  for 
one  year. 

We  agree  with  the  Subordinate  Judge  that  the  management 
was  taken  alteruntely  by  one  member  of  each  branch  and  not, — as 
falsely  asserted  by  the  appollant, — by  the  members  of  the  senior 
branch  consecutively  for  four  years  and  then  by  the  members  of  the 
junior  branch  likewise  for  four  years.  We  also  agree  with  the 
Subordinate  Judge  that  since  1881-82  (in  which  year  the  manage- 
ment was  in  the  hands  of  a  member  of  the  junior  branch)  the 
respondent  has  been  managing  the  temgle  noi  only  during  the  years 
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Bainanathan  of  his  own  tarn,  but  also  daring  the  years  of  the  turns  of  the 
T.  members  of  the  junior  branch.     We  are,  however,  unable  to  agree 

^^^t?P*  with  the  Subordinate  Judge  that  the  apt»ellant,  at  the  end  fin  July 
1899)  of  the  year  of  his  turn  transferred  possession  of  the  villages 
to  the  respondent,  tlrnt  the  respondent  was  thereafter  dispossessed 
and  that  he  is  on  that  ground  entitled  to  the  decree  sought  for. 

The  respondent's  claim  is  clearly  stated  in  paragraphs  8  and 
4  of  the  plaint.  In  paragraph  3  it  is  stated  that  it  has  been 
arranged  that  during  every  term  of  8  years  of  management,  the 
management  was  to  be  by  the  four  members  of  the  senior  branch, 
the  respondent  having  his  turns  in  the  2nd,  4th,  5th,  6th  and  8th 
years,  the  appellant  in  the  8rd  year  and  the  other  two  members  in 
the  Ist  and  7th  years  respectively.  The  appellant  has  thus  had 
full  opportunity  to  disprove  this  arrangement  or  establish  why  the 
same  is  not  binding  upon  him  or  should  be  discontinued.  In 
paragraph  4  of  the  plaint,  it  is  further  stated  that  the  four  members 
of  the  junior  branch  (whose  turns  of  management  would  come  in 
the  2nd,  4th,  6th  and  8th  years)  transferred  their  turns  to  the  res- 
pondent, and  *'  that  ho  has  been  enjoying  the  same  for  about  19 
years  without  any  objection  and  with  full  right." 

The  appellant's  pleader,  in  support  of  the  appeal,  chiefly  urges 
(1)  that  the  evidence  adduced  in  proof  of  the  transfer  is  legally 
inadmissible,  inasmuch  as  the  allied  transfer  was  by  an  unstamped 
instrument  (which  is  said  to  have  been  lost),  (ii)  that  such  transfer, 
even  if  proved,  is  invalid  in  law,  (iii)  that  the  right  of  the  members 
of  the  junior  branch,  as  co-trustees,  has  not  been  extinguished 
by  tlH3  law  of  limitJition,  Hud  (iv)  that  even  if  their  right  had  been 
extinguished,  the  respondent  could  not  as  against  the  appellant 
acquire  a  right,  under  the  law  of  limitation,  to  the  additional 
number  of  turns  Qf  management  claimed  by  him. 

If  the  respondent's  title  in  the  suit  rested  merely  on  the 
transfer  made  to  him  by  the  four  members  of  the  jamor  branch 
(who  were  co-trustees  with  him  and  the  other  members  of  the 
senior  branch),  it  must  be  admitted  that  in  the  absence  of  the  alleged 
instrument  of  transfer — which  was  admittedly  unstamped  and 
unri^stered, — other  evidence  in  proof  of  such  tiansfer  is  in 
admissible.      It  therefore   becomes    unneceisary  to    consider   and 
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decide  whetlier  such  relinquishment,  if  proved,  can  be  relied  upon  Ramanathan 
by  the  respondent  as  the  basis  of  i  is  title,  having  regard  to  the  v. 

ruling  of  the  Privy  Council  in  Raja  Vuntiah  v.  Eavi  Vuarmah^    '  Chetu!^^ 
and  the  decisions  of  this  court  in  Knpya  v.  Doraifami'^ ,  Narayana 
y.Ranya^,  Alayappa   Mudaliar  v.  Sivarama  Sundara  Mndaliar^ 
and  Annasami  Pillai  v.  Ramakrishna  Mudaliar^, 

On  the  question  of  limitation,  we  are  clearly  of  opinion  that 
the  right  of  the  members  of  the  junior  branch,  as  co-trustees,  has 
been  extinguished,  whether  the  appropriate  article  applicable  to 
thocase  be  article  127  or  142  or,  as  c»)ntended  by  the  apj^oUant's 
pleader  article  124.  The  evidence  establishes  beyond  all  doubt  that 
the  members  of  the  junior  branch  had  since  May  It? 82,  discontinued 
possession  of  the  immoveable  properties  belonging  to  the  temple,  ns 
also  performance  of  the  duties  usually  appertaining  to  the  oifice  of 
trustee  (of  the  temple)  and  that  the  members  of  the  senior  branch 
huve  been  in  turns  successively  in  possession  of  the  properties  of 
the  temple  and  jHjrrormed  the  duties  of  the  office  of  trustees  to  the 
exclusion  of  and  adversely  to  the  members  of  the  junior  branch. 
Two  of  the  members  of  the  junior  branch — who  as  witnesses  now 
support  the  appellant — admit  that  an  aborti\  o  attempt  was  made 
'about  H  years  ago'  (about  1892)  to  regain  possession  of  the  office, 
and  in  fact  falsely  depose  that  they  did  regain  possession  for  a  short 
period  of  3  months.  Bearing  in  mind  that  the  discontinuance  of 
possession  on  the  part  of  the  members  of  the  junior  branch  was  in 
consequence  of  their  having  relinquished  their  rights  in  favour  of 
the  respondent  (as  is  now  clearly  admitted  by  one  of  the  members 
of  the  junior  branch  as  the  plaintiff's  1st  witness.,  and  by  the 
appellant  himself  in  two  former  depositions  of  his.  Exhibits  QQ 
and  HR),  it  is  clear  l)eyond  all  doubt  that  there  has  been  an  ouster 
of  the  members  of  the  junior  branch  for  about  19  years  prior  to 
the  suit. 

The  learned  pleader  for  the  appellant  argues  that  inasmuch  as 
the  respondent  has  not  himself  been  in  continuous  possession  for 
12  years,  and  the  possession  of  the  appellant  and  of  the  other  two 
members  of  the  senior  branch  during  the  above  period  of  19  years, 
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Ramanathan  was  not  adverse  to  the  members  of  the  junior  branch,  the  rights  of 
V.  the  latter  could  not  be  barred  under  article  124.     This  argument 

Chew?.^*  proceeds  on  a  misapprehension  that  when  trust  property  is  managtd 
in  rotation  by  co-trustees,  the  possession  of  the  oflfice  by  each, 
during  his  turn,  is  exclusive  of  or  adverse  to  the  other  co-trusteee. 
Though  each  of  the  co-trustees  may,  during  his  turn  in  the  rotation, 
be  regarded  in  a  sense  as  the  'acting'  or  executive  trustee  for  the 
year  or  period  (Cf.  Attorney'-General  v.  Holland,^)  yet  beholds 
the  office  and  discharges  the  duties  thereof  on  behalf  of  all  the 
co-trustees  and  not  on  behalf  of  himself  alone.  In  fact,  as  a 
general  rule,  evcJli  during  the  turn  of  each  co-trustee,  all  the  co- 
trustees are  entitled,  and,  in  fact,  are  bound,  to  act  jointly  in 
matters  other  than  the  ordinary  routine  duties.  The  supposed 
relincpiishment,  by  the  junior  branch,  in  favour  of  the  respondent 
whether  the  same  be  valid  or  not  in  law  was  one  that  was  made  to 
the  knowledge  of  the  appellant  (see  Exhibits  QQ  and  RR)  and  the 
other  members  of  the  senior  branch  and  was  so  acted  upon  since 
1882,  the  respondent  taking  the  turns  of  management  of  the  junior 
branch  also.  Each  of  the  members  of  the  senior  branch  must,  under 
these  circumstances,  be  taken  in  law  to  have  held  and  discharged 
the  duties  of  the  office,  on  behalf  of  himself  and  the  other  members 
of  the  senior  branch,  to  the  exclusion  of  the  junior  branch.  In 
this  view,  the  office  of  trustee  and  the  properties  of  the  temple 
have  been,  for  more  than  12  years,  held  and  possessed  by  the 
members  of  the  senior  branch,  as  a  whole  body,  adversely  to  the 
members  of  the  junior  branch,  as  a  body,  and  the  rights  of  the 
latter  have  been,  by  the  operation  of  section  28  of  the  Ijimitation 
Act,  extinguished  {Alagirisami  Naicker  v.  S nndareawara  Ayyar^) 
not  in  favour  of  the  respondent  individually  but  in  favour  of  the 
members  of  the  senior  branch,  as  a  body.  The  appellant,  therefore, 
cannot  plead,  in  bar  of  the  respon^^ent's  claim  that  the  junior  branch 
or  rather,  one  of  its  members,  and  not  the  respondent,  is  entitled 
to  succeed  him  in  the  turn  of  management. 

The  only  question  that  remains  to  be  considered  is  whether 
the  respondent  can  enforce,  as  against  the  appellant,  his  turns  of 
management  according  to  the  rotation  which  has  been  in  force  since 
]  882.     Having  regard  to  the  nature  of  the  right  of  management  by 

1      47  R.  R  ,  476.  2.     I.  L.  R.,  21  M.  278. 
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rotation  by  each  of  several  co-trustees  (as  explained  above),  such  Ramanathan 
right  cannot,  as  between  themselves,  be  acquired  merely  by   the  v. 

operation  of  the  law  of  Limitation  (see  dictum  of  the  High  Court  of    ^chett?.^ 
Bombay,  quoted  on  appeal,  with  approval  by  the  Privy  Council  in 
Vinayak  v.  GopaV), 

But  in  our  opinion,  the  respondent  is  clearly  entitled  to  the 
relief  sought  for,  upon  the  basis  of  his  title  as  disclosed  in  para- 
graph 3  of  his  plaint,  and  we  cannot  accede  to  the  contention  of 
the  appellant,  that  according  to  the  true  construction  of  the  plaint, 
the  respondent's  cause  of  action  is  based  only  on  the  relinquish- 
ment made  in  his  favour  by  the  members  of  the  junior  branch  and 
the  validity  thereof  and  that  no  relief  should  be  given  to  him  in 
this  suit  on  the  footing  of  the  scheme  of  management  set  forth  in 
paragraph  3  of  the  plaint.  We  are  clearly  of  opinion  that  the 
decree  appealed  against  should  be  upheld  as  the  appellant  has 
failed  to  show  any  valid  ground  for  discontinuance  or  supersession 
of  that  scheme.  No  court,  in  the  exercise  of  its  equitable  jurisdic- 
tion under  section  539,  Civil  Procedure  Code,  or  otherwise,  will  be 
disposed  to  revise  and  alter  such  scheme  unless  it  is  satisfied  that 
in  the  interests  of  the  institution  and  the  more  efEective  manage- 
ment of  its  affairs  such  revision  is  needed. 

In  paragraph  6  of  his  written  statement,  the  appellant  admits 
thnt  it  was  originally  arranged  that  each  one  of  the  co-trustees 
should  manage  the  affairs  of  the  temple  for  one  year,  (in  rotation) 
on  his  own  behalf , and  as  agent  of  the  others,  but  pleads  in  para- 
graph 7  thatjsuch  arrangement  is  revocable  at  the  instance  of  any 
of  the  trustees.  This  plea  is  clearly  unsustainable  and  no  authority 
has  been  cited  in  support  «»f  such  proposition.  A  scheme  of  manage- 
ment which  has  been  framed  and  acted  upon  by  the  trustees, 
cannot  be  revoked  at  the  will  and  pleasure  of  any  of  them.  It  is 
next  urged  that  the  practice  which  has  been  in  force  since  1882, 
cannot  be  regarded  as  a  scheme  consented  to  by  th©  four  co-trus- 
tees of  the  senior  branch.  Such^practice  was  certainly  a  deviation 
from  the  original  arrangement  (admitted  by  both  parties)  accord- 
ing to  which  the  management  was  to  be  held  in  turns  by  all  the 
eight  members  (in  both  the  branches)  and  though  there  is  no  proof 


1,     I.  L.  B.,  27  B.  353. 
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Ramanathon  of  any  express  agreement  entered  into  between  the  four  members 
V.  of  the  senior  branch  to  alter  the  original  scheme  of  management, 

^Che^/^^^  yet  according  to  the  principle  clearly  enunciated  by  S.  252  of  the 
Indian  Contract  Act,  such  agreement  and  consent  thereto  (between 
the  members  of  the  senior  branch)  must  be  implied  from  the  uni- 
form course  of  dealings  and  practice  extending  over  a  period  of  19 
years. 

It  may  be  that  this  revised  scheme  of  management  was  the 
result  of  a  bona  fide  belief,  on  the  part  of  all  the  members  of  both 
the  branches,  that  the  members  of  the  junior  branch  had  validly 
relinquished  their  rights  in  favour  of  the  respondent  and  that  he 
should  therefore  take  their  turns.  Even  if  such  relinquishment  be 
not  valid  in  law  to  vest  by  its  own  force  in  the  respondent  their 
turns  of  management,  that  can  be  no  ground  for  holding  that  a 
sclionio  of  management  which  has  been  in  force  since  such  relin- 
qnishmont  can  be  revoked  at  the  will  and  pleasure  of  any  of  the 
trustees.  It  may  bo  added,  that  in  no  case  has  it  ever  been  held 
that,  where  the  office  of  trustee  is  hereditary  in  a  family  and  one  of 
the  members,  for  no  valuable  consideration,  renounces  his  right  in 
favour  of  one  or  some  of  his  co-trustees,  with  the  knowledge  and 
consent  of  the  others,  such  relinquishment  is  illegal  or  invalid. 

Tjio  contention  that  it  is  not  competent  for  co-trustees  to 
settle  a  scheme  of  management  by  each  of  the  co -trustees  in 
rot tt ion  in  cases,  at  any  rate,  in  which  no  emoluments  are  attached 
to  the  hereditary  office  of  trustee  cannot  bo  uphold.  In  the  case 
of  hereditary  offices  in  this  country,  the  number  of  co-trustees,  is  in 
the  very  nature  of  things  liable  to  increase  and  the  co-trustees 
may  belong  to  various  branches  of  the  family.  The  office  may 
or  may  not  have  emoluments  attached  thereto.  In  the  former 
case  the  emoluments  will  be  subject  to  '  partition  '  in  the  strict 
sense  of  the  term  like  any  other  family  property.  But  whatever 
may  be  the  number  of  co-trustees,  the  office  is  a  joint  one  and 
the  co-trustees  *'  all  form,  as  it  were,  but  one  collective 
trustee  and  therefore  must  execute  the  duties  of  the  office  in 
their  joint  capacity"  (Lewin  on  Trusts,  8th  Edition  258,  Perry 
on  Trusts,  paragraph  411)  and  so  long  as  the 
office  are  thus  discharged,  and  oiie  of  them  is  not  the^ 
member  of  the  undivided  family  in  which  ^the  office   is 
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tar}',    each    of      them    is     entitled     and     bound     to     participate  Ramanathan 
equally  with  the  others  in  the  management  of  the  trust,  though  it  v. 

may  be  that  if  the  subject-matter  of  the  trust  had  been  ordinary  ^^"J^o^U^*^ 
partible  property  (and  not  trust  property)  the  shares  of  the  co- 
trustees who  form  the  members  of  the  family  would  be  unequal. 
When  by  reason  of  the  family  becoming  divided,  the  eldest  member 
ceases  to  be  the  managing  member  of  the  family,  it  becomes  highly 
inconvenient  and  also  detrimental  to  the  interest  of  the  religious 
institution,  if  one  and  all  the  members  (as  co-trustees)  are  to  par- 
ticipate in  the  joint  discharge  of  the  duties  of  the  office.  Further, 
though  the  office  is  iu  its  nature  indivisible,  yet  it  being  heredit:iry 
in  the  family,  the  family  when  it  becomes  divided  regards  each 
member  of  it  as  having  the  same  share  or  degree  of  interest  in  the 
office  as  in  other  joint  family  property  which  is  legally  partible. 
Except  in  the  few  cases  in  which  the  hereditary  office  may  be 
descendible  only  to  a  single  heir,  the  usage  and  custom  generally 
is  that  along  vvitli  other  properties  the  office  also  is  divided  in  the 
sense  that  the  office  is  agreed  to  be  held  and  the  duties  thereof 
disciiarged  in  rotation  by  each  member  or  branch  of  the  family, 
the  duration  of  their  turns  being  in  proportion  to  their  shares  in 
the  family  property.  Such  a  scheme  of  management  may  proceed 
either  on  the  footing  that  the  co-trustees  are  to  continue  as  un- 
divided members  to  guard  the  trust-property  or  on  the  footing  of 
being  divided  members  as  in  the  case  of  the  rest  of  the  family 
property.  In  either  case  as  between  themselves  their  position  will 
be  that  of  co-trustees,  though  on  the  death  of  any  of  them  the 
devolution  of  his  interest  in  the  office  will  vary  according  as  the 
scheme  of  management  has  been  settled  on  the  one  footing  or  the 
other.  Even  in  cases  in  which  recourse  is  had  to  a  suit  for  the 
partition  of  the  family  property,  the  courts  give  effect  to  the  usage 
and  custom  above  referred  to,  by  providing  in  the  decree  for 
management  of  religious  and  charitable  institutions  by  different 
members  or  branches  of  the  family  in  rotation,  on  the  above 
principle  (See  Mayne's  Hindu  law,  6th  edition,  paragraphs  439  and 
468;  2  Morley's  Digest  146;  see  also  Anundmoyee  Chijicdhralu  v. 
Boykantanath  Roif  193;  Ram  Soondur  Thakuor  v.  TarukcUundi'r 
Turko'uitun^),      Such    usage  and    custom   is     not    restricted    as 
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Ramnnathan  apparently  held  in  Sri  Raman  Laiji  v.  Sri  GopalLilji^  to  cases  in 

Chetti 

T.  which  there  are  emoluments  attached  to  the  office,  but   extends  as 

cTh^L^  well  to  cases  like  the  present  in  which  the  trustees  have  no  bene- 
ficial interest.  The  usage  is  as  wholesome  in  the  one  case  as  in 
the  other,  for  the  efficient  and  smooth  discharge  of  the  duties  of 
the  office  which  being  hereditary  in  the  family  devolves  on  all  the 
members  thereof  as  co-trustees  however  numerous  they  may  be. 

The  view  taken  by  the  learned  Judges  of  the  Allahabad  High 
Court  in  Sri  Raman  Lalji  v.  Sri  Gopal  Lalji^  that  t»ue  of  several 
co-trustees  is  "not  entitled  to  ask  a  court  to  partition  the  duties  of 
the  trust  between  himself  and  his  co-trustees  so  as  to  give  him  the 
exclusive  possession  and  management  of  the  trust  property  for 
(say)  SIX  months  in  the  year,  putting  the  other  trustees  entirely 
r.side  during  his  period  of  management"  and  that  trusteeship  is 
not  "personal  property"  liable  to  partition,  is  one  to  which  no 
exception  can  be  taken.  But,  as  already  pDinted  out,  an  arrange- 
ment by  which  the  several  co-trustees  are  to  discharge  their  duties 
in  rotation,  each  for  a  certain  period,  is  not  even  during  the  period 
of  management  by  each  in  rotation,  a  management  and  possession 
of  the  trust  property  (by  such  co-trustee)  f^  the  exclusion  of  and 
adversely  to  the  other  co-trustees.  It  could  hardly  be  denied  that 
the  author  of  a  trust  who  appoints  several  co-trustees  might  (as  in 
Aitorney-Gcnei-al  v.  Hollind^  already  referred  to)  provide  that 
each  trustee  in  rotation  should  be  the  acting  trustee  for  a  year,  and 
that  it  would  be  competent  for  a  court,  in  the  exercise  of  its 
equitable  jurisdiction  to  settle  a  scheme  for  the  management  of  a 
public,  religious  or  charitable  trust  by  the  various  co-trustees  in 
rotation,  if  such  management  would  be  more  l^eneficial  tq  tho 
interests  of  the  trust  than  the  joint  and  Cv^ncurrent  management 
thereof  by  a  large  number  of  co- trustees.  If  so,  it  is  difficult  to 
see  on  what  principle  it  could  be  held  that  it  is  not  competent  to 
the  co-trustees  themselves  to  settle  a  scheme  of  management  by 
turns  (cf.  Perry  on  Trusts,  paragraph  417)  having  regard  to  the 
considerations  above  adverted  to  as  to  the  duration  of  the  turn  of 
each  co-trustee,  and  that  such  arrangement  can  be  terminated  at 
the  will  and  pleasure  of  any  of  the  co-trustees.  Probably  the 
juristic  basis  for  the  usage  and  custom  above  referred  to  is  not 
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Strictly  the  legal  right  of  partition  of  ordinary  joint  family  proper-  Ramanathan 

V/Jlftftl 

ty,  but  the  equitable  rigut    to  settle  a  suitable  scheme  for  the  v. 

eflBcient  and  satisf-actory  management  of  trusts,  the  duration  of  the  'ch^P* 
tarns  of  the  several  members  in  rotation  being,  however,  fixed  with 
reference  to  the  law  of  partition.  It  i=-,  however,  to  be  borne  in 
mijd  that  the  interests  of  ihe  trust  are  paramount  and  the  scheme 
of  management  only  subsidiary  and  if  it  be  shown  to  the  satisfac- 
tion of  the  court  that  the  existing  scheme,  however  equitable  it 
may  be  as  to  the  relative  distribution  and  apportionment  of  the 
management  as  between  the  co-trustees  themselves,  is  injurious  to 
the  interests  of  the  trust,  the  court  has  full  power  to  alter  the 
scheme  both  as  to  the  duration  of  the  turns  and  otherwise  as  to 
it  may  seem  appropriate. 

The  appeal  fails  and  must  be  dismissed  with  costs  save  that 
the  portion  of  the  decree  relating  to  the  delivery  of  the  accounts 
will  be  modified  by  omitting  the  words  "  Schedule  C"  and  substitu- 
ing  therefor  the  words  *'of  the  temple  in  the  possession  or  under 
the  control  of  the  defendant/' 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  AtADRAS. 
Present ; — Mr.  Justice  Subrahmanya  Aiyar,  Wr.  Justice  Benson 
and  Mr.  Justice  Bhashyam  Aiyangar. 
Ramaswamy  lyah  and  another  ...     Appellants.* 

V, 

Kuppusawmi  lyah  and  others  ...  ...     Respondents. 

Induin  Siiccession  Act,  88.  96  aud  128- Hindu  trill  in  town  oj  Madrai^-  Legacy  to  child  Ramaiiwanij 

— Child  appointed  as  execntor  —Death  of  child  before  testator  leaving  lineal  dei^cci^d'  y 

ant — Claim  of  child's  lineal  deacendant  to  legacy.  Kupptiswanii 

lyah. 
S.  96  of  the  Indian  Succeseion  Act  which  is  made  applicable  to  Hinda  wills  in  the 

Town  of  MadraR,   onlj  applies   to  a  case  where  a  legatee   predeceases  the  testator 

whether  such  legatee  is  named  as  executor  or  not. 

S.  128  can  only  apply  when  the  executor  survives  the  testator. 

So  when  a  bequest  is  made  to  a  child  of  the  testator  and  the  latter  appoints 
such  child  as  one  of  his  executors  and  the  child  predeceases  the  testator  leaving  a 
lineal  descendant,  such  lineal  descendant  of  the  child  will  be  entitled  under  8.  VQ  to 
claim  the  legJicy  notwithstanding  that  his  executor  is  not  able  to  prove  the  will  or 
oiherwise  act  as  an  executor  by  reason  of  his  death  and  S.  128  has  no  application. 

•  O.  8.  A.  No.  13  of  1902.  3rd  November  1902. 
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Ramaswaniy  Appeal  from  the  judgnient  of  his  fiordship  the  Chief  Justice, 

V*  in  C.  8.  Xo.  109  of  1901  (OHgiual  Sidc;. 

Kuppufiwarai 

^*  '  The  son  of  the  testatrix  who  was  appointed  executor  prede- 

ceased her  leaving  isv^uc.     The  ((iiestion  was  whether  the  legacy  to 
the  sou  lapsed  on  his  deatlk 

P.  R.  Sundara  Aiyar  for  appellatits  - — The  legacy  to  the 
son  lapsed  under  S.  128  of  the  Succession  Act.  He  w.'S  one  of  the 
executors  of  the  will.  He  predeceased  the  testatrix  and  therefore 
did  not  prtfvr  the  will  or  otherwise  manifest  an  intention  to  net 
under  the  will.  [Suhrahmania  Aiyar  J  : — What  was  the  view  of  the 
Chief  Justice  ?)  His  Lordship  held  that  S.  128  was  controlled  by 
S.  96  which  enacts  that  a  legacy  to  a  child  who  predeceased  the 
testator  will  go  to  his  descendants  and  not  lapse.  The  English 
law  simply  raises  a  presumption  that  a  gift  to  a  person  named  an 
executor  is  given  to  him  as  such.  Hut  this  section  makes  it  a 
positive  rule  of  law  which  cannot  be  rebutted  just  as  a  mere  pre- 
sumption might  be  {Suhrahmania  Aiyar  J  : — What  is  there  to  show 
that  the  section  went  beyond  the  English  law  ?)  The  language  is 
clear.  It  admits  of  no  qualification.  {Suhrahmania  Aiyar  J  : — Then 
you  must  go  the  length  of  saying  that  even  if  the  testator  clearly 
said  that  the  gift  is  to  t  le  child  independently  of  his  being  execu- 
tor, .S.  128  will  create  a  lapse  by  the  predecease  of  the  child.) 
That  is  what  the  section  says.  {Suhrahmania  Aiyar  J  : — Is  that 
construction  correct  ?  What  do  you  say  is  the  principle  of  S.  96? 
Tliere  must  be  some  principle).  The  manifest  justice  of  the  rule. 
{Suhrahmania  Aiyar,  J:— Does  not  justice  require  that  S.  128 
should  be  so  read  as  not  to  affect  S.  96.  In  fact  S.  128  is  a  general 
rule,  and  8.  96  deals  spjcially  with  children.  The  general  rule  must 
be  read  subject  to  the  special  rule).  If  they  are  inconsistent; 
there  is  no  inconsistency  here.  S.  96  speaks  in  general  of  children. 
It  does  not  contemplate  the  child  being  executor.  The  fact  that 
S.  96  does  not  affect  the  legacy,  does  not  show  that  it  will  not  be 
affected  by  the  other  sections  of  the  Act.  {Bhashyam  Aiyangar  J : — 
You  propose  to  read  after  the  word  child  in  S.  96  the  words  '  who  is 
not  an  executor'.)  It  is  not  necessary  to  do  so.  If  S.  128  is  not  to 
apply  where  the  executor  is  a  child,  it  would  have  been  easy  to 
say  so.  {Bhashyam  Aiyangar  J  ; — Does  the  section  at  all  apply  to 
this  case.     It  assumes  that  the  executor  has  survived  and  is  in  a 
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position  to  prove  the  will  or  otherwise  manifest  an  intention  to  Kamoswamy 
act  under  the  will.)     If  S.  128  assumed  that  the  executor  survived  v. 

the  testator,  then  such  surviving  is  also  a  condition  to  be  satisfied.  ^^"PP'^^'^"** 
S.  128  makes  the  legacy  conditional  on  the  executor  accepting  the 
executorship.  It*  that  condition  necessarily  involved  another 
condition,  then  both  conditions  will  have  to  be  satisfied.  This  is  a 
condition  pre?pdent  which  must  be  satisfied  strictly.  If  the  per- 
formance of  the  condition  becomes  impossible,  the  legacy  must  fail 
{Subrahmania  Aiyar,  J: — It  is  not  a  condition  j)recedent.  Bh  xshyam 
Aiyangar,  J  : — The  death  of  the  testator  vests  the  prop3rty  in 
the  parties.  The  subsequent  refusal  to  act  divests  the  interest.) 
If  that  were  so,  the  section  will  be  diflPerently  worded.  It  does 
not  speak  of  divesting  under  given  circumstances.  It  says  that 
the  legacy  will  not  vest  unless  he  acts  as  such  [Bhashyam  Aiyangar, 
J: — The  only  question  now  is  whether  S.  128  will  apply  to  the 
case  of  predecease.  S.  92  provides  for  failure  of  legacy  by  prede- 
cease. S.  128,  therefore,  will  not  cover  a  case  of  predecease.  If 
an  executor  predeceases^  does  a  legacy  to  him  lapse  under  S.  92 
or  S.  128  of  the  Act).  Under  both  sections.  [Bhashyam  Aiyangar 
J: — The  application  of  S.  128  is  limited  to  the  case  where  the 
executor  survive-^).  There  is  one  casein  15  Cal.  551  {Subramama 
Aiyir,  J  : — That  does  not  arise  here.  If  S.  128  applies,  then 
the  question  whether  it  is  an  absolute  rule  will  arise.  That  is 
an  authority  on  that  point.  Bhashyam  Aiyangar,  J : — ^I  would 
say  that  fc>.  128  is  absolute  and  will  apply  only  if  the  child  survived 
and  refused  to  act  as  executor. 

P.  8,  Sivaswami  Aiyar  for  respondent  was  not  called  upon. 

The  Court  delivered  the  following 

JUDGMENT  :— We  concur  with  the  learned  Chief  Justice  in 
his  construction  of  S.  96  of  the  Indian  Succession  Act.  S.  128  implies 
that  the  executor  survives  the  testator.  It,  therefore,  cannot  apply 
to  a  case  where  the  executor  predeceases  the  testator.  That  sec- 
tion, therefore,  does  not  affect  the  case  contemplated  by  S.  96. 
This  latter  section  can  only  apply  to  a  case  where  the  legatee 
predeceases  the  testator,  whether  he  has  been  named  an  executor  or 
not. 

We  dismiss  the  appeal  with  costs. 


Digitized  by 


Google 


354  THE    MADBAS  law  journal   UKPORTS.  [vol.   XIII. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  Moore. 

Uamalinga  Chetty  ..  ...  ...     Appellant* 

{Plaintiff). 

V. 

Fachaiappa  Mudaly  and  others  ...     Respondents 

{Defendants  1  to  4). 

Ramalinga    Civil  Procedure  CikIc,   S.  317— Purchai>c  for  plaintiff— Certified  purchaser  admitting 
Chetty 

y  plaintiff's   title — Defendants   claimitig     under   independent     title — Suit    against 

Fachaiappa  certified  %Hirc1ia8€r» 

Mudaly. 

Where  there  is  no  contest  between  the  plaintiff  and  the  certified  purchaser  and 

the  defendants   other  than  the  certified  purchaser  claim  under  an  independent   title, 

S.  317  does  not  bar  the  suit  of   the  plaintiff  claiming  the  property  on  the  ground  that 

the  purch.ise  is  benami  for  him.    In  such  a  case  there  is  no  '*  snit  against  the  certified 

jiurchasor  on  the  ground  tliat  the  purchase  was  made  on    behalf  of    another  person  '' 

within  the  meaning  of  S.  317,  C.  P.  C. 

Second  appeal  from  the  decree  of  the  District  Coiu't  of 
Chinglepnt  in  A.  S.  No.  84  of  1900,  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Conjeeveram  in  0.  S. 
No.  692  of  1898. 

T.  F.  Seshagiri  Aiyar  for  appellant. 

P.  R.  Sundara  Aiyar  for  1st  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — In  our  judgment  the  present  suit  is  not  "  a 
suit  .  .  .  against  the  certified  purchaser  on  the  ground  that  the 
purchase  was  made  on  behalf  oF  any  other  person "  within  the 
meaning  of  S.  317  of  the  Code  of  Civil  Procedure.  The  certified 
purchaser  is  no  doubt  a  defendant  to  the  suit,  but:  there  is  no 
contest  between  him  and  the  plaintiff,  the  former  has  never  disputed 
the  plaintiff's  title,  and,  in  fact,  at  the  trial  of  the  suit  he  dep*  sed 
that  he  purchased  the  property  on  behalf  of  the  plaintiff  and 
delivered  possession  thereof  to  the  plaintiff.  On  this  ground  the 
case    appears    to   be  clearly   distinguishable    from    Viraragliara 

•  S.  A.  No.  665  of  1901.  18th  September  1903. 
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V.    Fenkata^,  upon    which  the    District   Judge    relied.     There  is    Ramaiinga 

apparently  no  case  in  which  it  has  been  held,  th.;t  from  the  mere       ^'^^'y 

fact  that  the  certified  purchaser   is  a  defendant,  there  beine:  no  Pachaihppa 

.  .  Mudaly. 

contest  between  the  plaintiff  and  the  certified  purchaser,  8.  317, 

C.  P.  C,  is  a  bar  to  the  suit  against  persons  who,  as     the  plaintiff 

alleges,  are   wrongfully  in  possession.     In   Monappaw   Surappah^ 

the  contest  was  between  the  certified  purchaser  and  the  plaintiff 

— the  latter  having  been  put  into  possession  by  the  former,  and    it 

was  held  that  as  between  the  plaintiff  and  tbe  certified  purchaser 

the  section  was  not  a   bar   to  the  suit.     In  that  case,  the  judges 

say,    "It  is   obvious,   therefore,    that,   when   after  obtaining  the 

certificate  of  sale,  the  purchaser  acknowledges  that  his  purchase 

is   benami    and  gives  up    possession,     or  does  some   act   which 

unequivocally  indicates  an  intention  to  waive  his  right,  or  to  restore 

the  property   to  the  real  owner,  the  fresh   act    might,  by  reason  of 

the  antecedent  relation   between   the  parties,  operate  as  a   valid 

transfer  of  property,  the  reason  being  that  benami  purchases  are 

not  made   illegal,   though    the   real   purchaser  is   disabled   from 

maintaining  a  suit  against  the  certified  purchaser  at  an  auction  sale 

in  execution    of  a  decree  on   the  sole  ground  that  he  was  only  a 

benamidar."     It  seems  to  us  that  this  reasoning  applies  a  fortiori 

to  a  case   like  the  present  where   there    is    no  contest  between  the 

plaintiff  and  the  certified  purchaser  and  the  defendants  who  contest 

the  suit  set  up  an  independent  title. 

We  can  see  nothing  in  the  judgments  of  the  Privy  Council  to 
which  our  attention  has  been  called,  which  is  inconsistent  with  our 
holding  that  the  present  suit  is  not  one  to  which  S.  317,  C.  P.  C, 
applies. 

The  decree  of  the  District  Judge  must  be  reversed  and  the 
appeal  remanded  for  decision  on  the  merits.  The  plaintiff  will  have 
the  costs  of  the  appeal. 


1. 1.  L.  B.,  16  M.  280.  2. 1.  L.  B.,  11  M.  W3. 
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IN  THE  HIGH  COURr  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Bamasamj  Aiyar  and  another...  Appellants"*^  [Defendant  1  and  5). 

V, 

Thirupathi  Naick  ...  Respondent        (Plalntif), 

Bamasamy    Registration  Acty  S.  17 — Darklumi  for  lease — Eudorseuient  granting  application  —  ljen>^ 
Aiyar  ^^^f  exceeding  five  years  nor  reserving  rent  exceeding  Rs.  50 — Compulsory  regist.a- 

Thirupathi  '*^*^ — Incidents  attached  by  custom  effect  o/,  on  registration. 

The  criterion  for  the  necessity  of  registration  of  a  document  is  what  is  expi-esRed 
on  the  face  of  document  and  not  what  incidents  attach  by  custom  to  a  transaction 
of  the  kind  mentioned  in  the  document. 

Where  upon  a  darkhast  application  for  the  grant  by  lease  of  certain  lands  the 
rbanager  of  the  temple  to  which  the  lands  belonged  made  an  endorsement  granting 
the  application  and  the  endorsement  was  communicated  to  the  applicant. 

Held — (1)     that  snch  endorsement   was  an  agreement  to  lease  and  was  8ubje« 
to  the  provisions  of  tho  Registration  Act  as  if  it  were  a  lease  ; 

(2)  that  such  agreement  in  terms  not  purporting  to  bo  for  a  period 
exceeding  5  years  and  not  reserving  a  rent  exceeding  Rs.  50  per 
annum,  did  not  require  registration  under  the  Registration  Art  ; 

(3)  that  the  fact  that  by  custom,  if  any,  a  leiise  of  this  kind  would 
entitle  the  grantee  to  hold  permanently  did  not  render  registration 
necessary. 

Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 
Madura  (West)  in  A.  S.  No.  598  of  1901,  presented  against  the 
decree  of  the  Court  of  the  District  Mun^il"  of  Madura  in  O.  S.  No. 
826  of  1900. 

The  land  in  question  was  waste  land  belonging  to  Minakshi 
Devasthanam.  One  Balakrishna  Naidu,  through  whom  the  plain- 
tiff claims,  applied  for  the  same  on  13th  December  1886  on  dark- 
hast on  paying  a  premium  of  Rs.  50  and  the  punja  tirva  for  dry 
cultivation  and  the  nunja  tirva  for  the  wet  cultivation.  The  dark- 
hast mentioned  the  land  as  being  30  kulis.  No  term  was  mentioned. 
The  kurnam  reported  that  it  was  only  17i  kulis.  The  order  was 
passed  after  the  report  that  the  application  of  Balakrishna  Naidu 
may  be  granted.  The  plaintiff's  case  was  that  Balakrishna  was 
put  in  possession  of  the  land  and  was  enjoying  the  same,  that 
afterwards  he  sold  it  to  the  plaintiff  who  was  also  enjoying  the  same 

•  A.  A.  O.  No.  186  of  1  02.  22nd  AprU  1908. 
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ever  since  his  purchase,  that  when  he  proceeded  to  build  on  a 
portion  of  the  land,  he  was  obstructed  by  defendants  2  to  5  on 
behalf  of  1st  defendant  and  that  he  was  ousted  from  a  portion  of 
the  land  in  1897.  He  therefore  sued  in  ejectment.  The  District 
Munsif  held  that  the  darkhast  and  the  order  was  a  lease  which 
ougrht  to  bo  rejnstered  and  that  as  other  evidence  was  inadmissible, 
the  plaintiif  must  bo  uon-suitt»d.  On  appeal  the  District  Jud^e 
held  that  registiation  was  not  complusory,  that  the  document  was  a 
sale,  that  it  was  below  Ks.  100,  and  that  under  S.  54,  Transfer  of 
Property  Act,  property  would  pass  when  there  was  delivery.  He 
also  held  that  plaintiff  might  rely  upon  his  possession  and  that 
defendants  must  therefore  show  a  better  title.  He  therefore 
remanded  the  suit.     Hence  this  appeal. 

P.  S.  Sivaswami  Aiyar  for  appellant. 

K.  N.  Aiya  Aiyar  for  respondent. 

Tlie  Court  delivered  the  following 

JUDGMENT:— We  think  that  the  endorsement  of  the 
3Ianager  on  the  memorandum  of  darkhast,  which  endorsement  was 
crmmunicated  to  the  applicant,  must  be  taken  to  be  an  agreement 
to  lease  and  therefore  to  be  subject  to  the  provisions  of  the  Kegis- 
tration  Act  as  if  it  were  a  lease.  But  treating  it  as  a  lease,  we  do 
not  think  that  it  requires  registration  under  S.  ]  7  of  the  Act.  It 
does  not  in  terms  purport  to  bo  for  a  period  exceeding  five  years, 
nor  does  the  rent  reserved  by  it  exceed  Rs.  50  per  annum. 

It  is  therefore  exempted  from  registration  by  the  Notification 
of  Government  published  under  that  section. 

It  is  argued  that  by  custom  a  lease  of  this  kind  entitles  the 
grantee  to  hold  permanently.  It  may  or  may  not  be  so  ;  but  the 
criterion  for  registration  is  what  is  expressed  on  the  face  of  the 
document. 

If  we  had  to  go  into  the  question  of  what  incidents  [are  annex- 
ed by  custom  to  grants  of  the  kind,  we  would  have  to  bear  in  mind 
that  one  of  such  incidents  is  that  tlie  tenant  can  relinquish  the 
holding  at  the  end  of  any  fasli  and  therefore  before  the  expiry  of 
five  years. 

The  appeal  therefore  fails  and  is  dismissed  with  costs. 


Ramasamy 
Aiyar 

V. 

Thirupathi 
Naick. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(FULL  BENCH). 

Present: — Sir  Charles  Arnold  White,  Chief  Justice, 
Mr.  Justice  Bhashyam  Aiyangar  and  Mr    Justice  Moore. 


Achuta  Bhatta 


V, 


Manjunathayya  and  another 


Appellant*  (Ist  Ppfendanf), 


Respondents  [Plaintiff  ani 
2nd  defendant). 


J^gal  \Prncfi doners  Act ,  Buhii  31  and  85 — S^iit  for  declnrntion  of  title  to  imtnoveahle 
pro-^ei'ty — PJeadei'*s  fee. 

Rule  31  of  the  Rules  framed  nnder  the  hef^\  Practitioners  Act,  is  not  confined 
fo  eases  in  which  Court  fees  are  payable  ad  vahtrem. 

A  suit  for  a  declaration  of  right  in  respect  of  immoveable  property  is  not  a  wit 
in  which  "  the  subject-matter  of  the  claim  does  not  admit  of  valuation"  within  the 
meaning  of  Rule  35,  but  falls  within  Rule  31,  and  the  pleader's  fee  must,  be  fixed  ^mh 
reference  to  the  latt  er  rule. 

Second  appeal  from  the  decree  of  the  District  Court  of  South 
Canara  in  A.  S.  No.  205  of  1900,  presented  against  the  clecree 
of  the  Court  of  the  District  Munsif  of  Udipi  in  0.  S.^  No.  219 
of  1900. 

This  Second  appeal  coming  on  for  hearing  on  28th  April  1903, 
the  Court  (Mr.  Justice  Snhrahmania  Aiyar  and  Mr.  Justice  Moore) 
made  the  following  to 

ORDER  OF  REFERENCE  A  FULL  BENCH  :— We  see  no 
reason  to  hold  either  that  the  suit  is  barred  or  that  the  plain- 
tiff is  not  entitled  to  a  declaration.  It  is  urged  that  the  vakil's 
fees  allowed  by  the  District  Judge  in  appeal  (Rs.  25  •)  is  exces- 
sive. As  to  this  we  agree.  It  is,  however,  further  urged  that 
as  this  is  a  suit  for  a  declaration  in  respect  to  immoveable  property, 
which,  according  to  the  plaintiff,  is  valued  at  Rs.  255,  no  fee  higher 
than  an  ad  valorem  fee  on  that  amount  can  be  allowed,  and  we  are 
referred  to  the  decision  of  a  Bench  of  this  Court  in  S.  A.  No.  1214 
of  1901  where  this  view  appears  to  have  been  taken.  As  doubts 
are  entertained  as  to  whether  rule  No.  35  of  the^rules  framed  by  the 

•  S.  A.  No.  1461  of  1901.  14th  July  1908. 
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High  Court  under  the  Legal  Practitioners  Act  (Rule  No.  282  of 
the  Civil  Rules  of  Practice,  1902)  can  be  held  to  be  subject  to  the 
proviso,  that  in  a  suit  for  a  declaration  with  reference  to  immove- 
able property  no  higher  fee  can  be  allowed  than  would  be  passed 
in  the  case  of  a  suit  for  the  recovery  of  possession  of  the  ?amo 
property,  we  refer  the  following  question  to  a  Full  Bench  : — 

''In  a  case  for  a  declaration  with  respect  to  immoveable  property 
is  the  fee  to  be  allowed  to  a  vakil  limited  to  a  sum  not  exceeding 
the  maximum  fee  allowable  in  a  suit  for  the  possession  of  the  same 
property  V 

C.  Ramachandra  Rao  Saheb  for  appellant. 

K,  Narayana  Rao  for  respondents. 
The  Coui-t  expressed  the  following 

OPINION : — We  are  of  opinion  that  a  suit  for  a  declaration 
of  right  in  respect  of  immoveable  property  is  not  a  suit  in  which 
the  subject  "matter  of  the  claim  does  not  admit  of  valuation'' 
within  the  meaning  of  Art.  35  of  the  rules  framed  under  the  Legal 
Practitioners  Act.  Such  a  suit  falls  within  Art.  (U  and  a  reference 
to  Rule  33  which  defines  the  oxpiession,  the  amount  or  value  of  the 
claim  occurring  in  Rules  31  and  32,  clearly  shows  that  Rule  31  is 
not  confined  to  cas^s  in  which  Court  fees  are  payable  ad  valorem. 
Oar  answer  to  the  question  referred  is  in  the  aflBrmative. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Sir  Charles  Arnold  White,  Chief  Justice, 


and  Mr.  Justice  Moore. 
Adilakshmi  and  another 

V, 

Venkataramayya 


Appellants* 
{Defendantff), 

Respondent 
{Plaintiff). 


Aclmta 
Bhatta 

V, 

Manju- 
nathayya. 


V. 

Venkati- 
ramayja. 


Ciri7  Procedure  Code  S»  13  Expln.  IT — Pen  Jtidirafii—Suit  to  set  nfide   adoption  hy  om?     Adilakshmi 
rcverfioner — Decimon  how  far  hivding  on  another^— Limitation  Act  Art.  118  mean- 
ing of  '*  becomes   knotcu  to  Plaintiff  ''- -Position  of  reversioner—  Alternative  case  - 
Implied  adjudicatioit. 
A  decision  in  a  suit  brought  hy  one  reversioner  to   set  atide  an  adoption  by  the 

widow  or  to  declare  an  alienation  made  by  the  widow  invalid  is  not  res  Judicata  as 

against  another  reversioner  and  does  not  bind  such  reversioner. 
One  reversioner  does  not  claim  through  another. 


•  S.  A.  No.  746  of  1901. 


26th  September  1902. 
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Adilakshnii  The    words  "becomes  known  to  plaintiff  "  in  Art.  llH  of  the  Schedule   to  the 

Venkata-      ^'"^^^^'^^^'^  Act  must  be  undemood  in  their  natural  meaning  and  the  wt.rd  "  plaintiff  " 
ramayya.      cannot  include  a  reversioner  who  stands  in  the  r.ame  grade  as  another  and  who  claims 
^,  .  rr"   .       as  heir  of  the  Ir.st  male  owner  in  common  with  such  other 

Bhagavanta  v.  SukhV  followed  ;  and  Ayyado'-ai  Fillai  v.  .%lai  Atumal^  discussed 

Where  a  widow  and  the  adopted  bon  sued  as  co-plaintiffs  and  mad^  their  claim  in 

tJie  alternative.     The  defendants  in  such  a  suit  were  not  bound  to  dispute  the  adoption 

and  a  decision  in  favour  of  the  adopted  son  was  not  such   an   adjudication  as  to  raise 

an  estoppel  under  S.  13   Explanation  IT. 

Second  Appeal  from  the  decree  of  the  District  Court  of 
Godavari  at  Rajahmundri  in  A.  S.  No.  220  of  1  ^00  presented 
against  the  decree  of  the  Court  of  the  District  Munsif  of  Bheema- 
varam  in  O.  S.  No.  254  of  1899. 

P.  8.  Sivaitwami  Aiyar  for  V,  Krlshnaswami  Aiyar  for  appel- 
lants. 

K.  Ramachandra  Aiyar  for  P.  R,  Sundara  Aiyar  for 
respondents. 

The  Court  delivered  the  folio .ving 

JUDGrMENTS  : — The  Chief  Justice — The  main  contention  put 
forward  on  behalf  of  the  appellants  in  this  case  was  that  the  claim 
is  barred  as  res  judicata  by  reason  of  the  adjudication  in  a  suit 
brought  in  1896  by  another  reversioner,  the  plaintiff's  elder  brother, 
in  which  the  then  plaintiff  sought  to  have  the  alleged  adoption  set 
aside.  This  suit  was  dismissed  upon  the  ground  that  it  was  barred 
by  limitation.  The  point  now  relied  on  was  not  raised  in  the  issues 
and  was  not  taken  in  the  Courts  below.  Strictly  speaking,  there- 
fore, the  appellants  were  not  entitled  to  raise  it  here.  We, 
however,  allowed  the  question  to  bo  argued.  The  period  of  limita- 
tion prescribed  by  Art.  118  of  the  second  schedule  to  the  Limitation 
Act  of  1877  for  obtaining  a  declaration  that  an  alleged  adoption 
is  invalid,  or  never  in  fact  took  place,  is  six  yeare  from  the  time 
when  the  alleged  adoption  became  known  to  the  plaintiff.  The 
arguments  urged  on  behalf  of  the  appellants  have  failed  to  satisfy 
me  that  a  meaning  other  than  the  natuml  moaning  should  be  given 
to  the  words  "  hecomen  known  to  the  plaintiff '^  at  any  rate  when, 
as  here,  the  reversioner  who  brought  the  former  suit  and  the 
reversioner  who  biings  the  present  suit  both  stand  in  the  same 
grade  of  relationship  and  are  both  equally  entitled   to  succeed  on 

1.  I.  L.  E.,  S2  A— 33.  2.  1-  L.  E.,  24  M.  405. 
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the    determination   of  the   life  estate.     In   the  present   case   the    AdflakBluni 

present  plaintiff  in    no   sense  claims  through   the   former  plaintiff,  Yenkataram- 

whilst  the  former  plaintiff  did  not  purport  to  sue,  and  did  not,  as  it      *J£^ 

seems    to   me,  either  in  fact  or  in    law  sue  as  representing  the  in-  Chief  Justice. 

heritance.     The  question  has  been  considered  by  the  Privy  Council 

on  more  than  one  occasion.     In  the  judgment  of  the  Privy  Council 

in  Isri  Dut  Koer  v.  Mtufsumut  Hansbutti  Koerain^,  their  Lordships, 

in  dealing  with  a  suit  brought  by  a  reversioner  during  the  lifetime 

of  the  widow  to  have  an  alienation  made  by  the  widow  declared  to 

be  void,  except  for  her  life,  observe  (on  p.  157):     ''  The  only  reason 

assigned  for  refusing  relief  on  the  ground  of  discretion  is  that  part 

of  the    case   raises  a   difficult  point  of  law,  the  decision  of  which, 

though  involving  expense  and  delay,  may  after  all  not  be  binding 

upon  the  actual  reversioners.     That  may  be  a  reason  more   or  less 

weighty  according  to  circumstances.     In  this  case  it  does  not  apply 

to  the  original    estate  of   Budnath,  as   to  which  the   plaintiffs  are 

clearly  right  and  the  defendants  clearly  wrong  in  their  contention. 

Jfor  is  it   readily   conceivable  that   the   decision  will  be  fruitless ; 

because  the  question  of   law  is  of   such  a  nature   that  its  decision, 

though  not  binding  as  res  judicata  between  the  widows  and    a  new 

reversioner  would  be  so  strong  an  authority  in  point  as  probably 

to  dieter  either  party  from  disputing  it'" 

On  principle  there  would  seem  to  be  no  distinction  so  far  as 
the  point  now  before  us  is  concerned  between  a  suit  for  a  declara- 
tion that  an  alienation  is  invalid  and  a  suit  for  a  declaration  that 
an  alleged  adoption  is  invalid.  The  decision  of  the  Full  Bench  of 
the  Allahabad  High  Court  in  Bhagwanta  v.  Sukhi^  is  in  point,  and 
it  seems  to  me  that  that  decision  is  right.  The  decision  of  this 
Court  in  Ayyadorai  Pillai  v.  Solai  AmmaP  upon  which  the 
appellants  strongly  relied,  went  upon  the  ground  that  the  daughter, 
the  party  against  whom  the  earlier  decree  had  been  obtained,  repre- 
sented the  inheritance  and  that  a  decision  against  the  daughter  in 
r^ard  to  a  matter  connected  with  the  inheritance  was  binding  on 
persons  entitled  to  take  the  estate  in  succession  to  her  as  rever- 
sionary heirs  of  the  last  male  owner.  It  is  not  necessary  for  us  to 
consider  whether  on  the  facts  of  that  case  we  should  agree  with 
the  view  taken  by   the  judges  that  the  daughter  represented  the 

1.    1.  L.R.,  10,  I.  A.  160.      2.    I.L.R„22A.  38.      8.    I.  L.  R.,  24  M.  406. 
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Adilakahmi  inheritance.  It  is  quite  clear  that  the  jadgment  was  based  upon 
VaDkataram-  the  ground  and  only  on  the  gi'ound  that  she  did  so.    In  the  present 

^^        case  it  cannot  be  said  that  the  plaintiff  in  the  former  suit  represented 

Chiaf  Justice,  the  inheritance  or  that   the   present  plaintiff   claims  through  the 

former  plaintiff.     Both  claim  as  heirs  of  the  last   male  owner^  the 

husband  of  tlie  widow. 

It  was  also  argued  on  behalf  of  the  appellant  that  the  claim  of 
the  plaintiff  in  the  present  suit  is  barred  by  reason  of  an  adjudica- 
tion in  a  suit  in  1894  in  which  the  widow  and  the  alleged  adopted 
son  were  co-plaintiffs.  There  was  no  issue  with  reference  to  the 
question  of  adoption  but  the  decree  was  in  favour  of  both  plaintiffs. 
In  this  state  of  things  it  was  suggested  that  Expl.  II  to  S.  13  of 
the  Code  of  Civil  Procedure  applies.  I  think  this  is  clearly  not  so. 
The  claim  in  tlmt  suit  was  made  in  the  iiltemative,  and  the  then 
defendant  was  not  bound  to  make  it  a  ground  of  defence  that  do 
adoption  had  taken  place. 

If  the  claim  were  well-founded  one  of  the  plaintiffs  was  bound 
to  succeed,  adoption  or  no  adoption. 

I  think  both  the  appellant's  contentious  fail  autJ  tiat  this 
appeal  should  be  dismissed  with  costs. 

MooUE  J. : — I  concur. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Bhashyam  Aiyangar. 

Sesha  Aiyar  and  another       ...     Petitioners'*^  (BesiwndeiiU 

2    and  3). 

V. 

Nagarathna  Lala,  minor  by  hi« 

next,  Bhavani  Bai  Ammal...  Counter-Petitioner  {Apj>ell4uU). 

Sesha  Aiyar    Civil  Vntcedmc  Code,  Ss.  519,  647  and  652-     Jmhjineni  of  inngle  Judge— Appeal  mmder 

^'  lh£  Letiertt  Pateut' -Security  for  C4)Hlit. 

Nagarathna 

Lala*  S.  549  of  tlie  Civil  Procedui-e  C'odo  applies  only  to  appeals  preferred  to  the  Hi^rh 

Court  from  the  Subordinate  Couns  subject  to  its  appelliite  jurisdiction. 

Sahapaihi  Chetiy  V.  Xarayanammi  Chctti^  referred  to. 

S.  549,  C.  P.  C,  is  inapplicable  to  appeals  under  the  Letters  Patent  from  th« 
decision  of  a  single  Judge  of  the  High  Court  to  two  Judges ;  and  S.  647  does  not 
extend  it  to  s»ch  appeals, 

""^  *  C.  M.  P.  No.  870  of  1903.  16th  July  1908. 

1.    I.  L.  K.,  26  M.  555.  ^ 
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No  rule  for  taking  seoority  for  costs   having   been  in  force  in  the  old  Sadder    SeshA  Aiyar 

Court  in  such  cases,  S.  !)  of  the  Charter  Act  has  no  application.  Naffarathna 

X*la. 
No  role  has  been  passed  by  the  High  Court  under  S.  662.  C.  P.  C. 

Quaere — Whether  it  would  be  competent  to   the  High  Court   to  pass  such  a  rule 
under  S.  662,  C.  P.  C. 

Application  praying  that,  in  the  circumstances  stated  in  the 
affidavit  filed  therewith  the  High  Court  will  be  pleased  to  order 
the  appellant  in  L.P.  A.  No.  1  of  1903,  on  the  file  of  the  High  Court, 
to  furnish  security  to  the  extent  of  Rs.  530  for  the  costs  of  the 
respondents  2  and  3  therein. 

If.  R.  Sankara  Aiyar  for  petitioners. 

/C,  Balnmnhunda  Aiyar  for  counter-petitioner. 

The  Court  made  the  following 

OEDER  : — In  my  (pinion  the  respondent  in  a  Letters  Patent 
Appeal  preferred  against  the  decision  of  a  single  Judge  of  this 
Court  in  a  mofussil  case  cannot  apply  for  security  beiiig  demanded 
from  the  appellant  for  costs.  S.  549  of  the  Civil  Procedure  Code 
applies  only  to  appeals  preferred  to  the  High  Court  from  Subordi- 
nate Courts  subject  to  its  appellate  jurisdiction  (Sabapathi  Ghetti 
r,  Narayanasami  Chetti^,  and  not  to  appeals  preferred  to  the  High 
Court  under  S.  15  of  the  Letters  Patent  from  ihe  judgment  of  one 
of  its  Judges.  Assuming  that  it  would  be  competent  to  the  High 
Court  to  pass  such  a  rule ;  no  rule  has  been  made  under  S.  652  of 
the  Code  of  Civil  Procedure  authorizing  the  making  of  such  an 
application.  It  is  also  conceded  that  no  such  rule  was  in  force  in 
the  old  Sudder  Court,  and  that  being  so,  S.  9  of  the  Charter  A  ct 
cannot  be  relied  upon  in  support  of  this  application.  I  am  unable 
to  accede  to  the  argument  that  S.  647  of  the  Civil  Procedure 
Code  applies  to  Letters  Patent  Appeals  and  that,  therefore,  the 
provisions  of  S.  549  are  extended  to  Letters  Patent  Appeals. 
The  petition  is  therefore  rejected  but  without  costs.* 


1.     I.  L.  R.,  26  M.  555  at  558. 
*  [Kor  can  stay  of  exeoation  be  had  pending  a  Letters  Patent  AppeaL    See 
order  on  C.  M.  P.  882  of  1903  in  L.  P.  A.  39  of  IWW,— Kd.] 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
In  8.  A.  No.  1431  of  1901. 
Pallayya  and  others         . . .  Appellants*  (1  to4i  &7  Defts.) 

V. 

Ramavadhanulu  ...Respondent  {Plaintiff). 

InS.A.  No.  1432  o/1901. 
Mallayya  ...  Appellant  (Defendant). 

V. 

Ramavadhanulu.  ...  Respondent  (Plaintiff). 

Pallayya      BeligiouB  endmcment — Dedicafioih  of  idol  and  land — Public  religious  purpotte— founder 

-,       ^*  ,-  of  idol  constituting  himself  dharmakarta — Qift — Transfer  of  Property  Act,  122— 

Aamavadiia- 

nuln.  Meaning  of  '  donee* — Declaration  oj   trust — Trust  Act  II  of  1882,  Ss.  1  ond  5- 

Denial  of  execution — Registration,  effect  of, 

A  dedication  of  an  idol  and  land  for  the  building  of  a  temple  for  the  same  i 
not  a  gift  within  S.  122  of  the  Transfer  of  Property  Act. 

The  word  "  donee  "  in  that  section  refers  to  an  ascertained  or  ascertainable  powo 
cr  persons  by  whom  or  on  whose  behalf  the  gift  car*  be  accepted  or  refused  indiM 
no  application  to  an  unascertained  number  of  persons  such  as  the  publ  ic. 

A  declaration  of  trust  in  relation  to  immoveable  property  for  a  public  religioas 
purpose  is  noi  goremed  by  the  Indian  Trusts  Act  which  by  S.  1  is  declared  inaiipUtt- 
ble  to  a  religions  endowment. 

Where  the  plaintiff  found  an  idol  in  his  land  and  executed  a  document  in  faror 
of  the  idol  to  tha  effect  that  a  piece  of  land  belonging  to  him  was  given  by  him  to  tbe 
idol  for  a  temple  being  built  on  it,  that  he  had  no  objeciion  to  a  permanent  temple 
being  built  on  it  and  that  he  bound  himself  to  bo  the  Dharmakartr  of  the  idol,  bit 
did  not  register  it  and  upon  its  being  presented  for  registration  denied  execntiw 
and  the  document  was  compulsorily  registered. 

Held — (1)  That  there  was   a   dedication   of  the   land  to  the  public  (t.  e.,Ki 
public,  religious  institution.) 

(2)  That  it  did  not  require  registration  under  S.  122,  T.  P.  Act. 

(3)  That  there  was  no  transfer  of  property,  the  plaintiff  only  constiiuiing 

himself  a  Dharmakarta. 

(4)  That  it  wks  a  declaration  of  fcmstjin  relation  to  immoveable  propertr, 

(5)  That  guch  declaration  of  trust  was  for  a  public  )  eligious  purpose. 

(6)  That,  therefore,  the  Indian  Trusts  Act  II  of  1882,  S.  5jhad  no  application. 

(7)  That  the  transaction  not  being  a  gift  within  the  meaning  of  S.  122, 

Transfer  of  Property  Act,  nor  a  trust  within  the  meaning  of  the 
Indian  Trusts  Act,|^lhe  refusal  to  register  tlie  documenv  and  deniil 
of  execution^before  the  Registrai-  did  not  cake  away  the  effect  of 
dedication  and  the  registration  under  tlie  Hegi^-travion  Act. 

•  8.  A.  Not.  1481  and  1482  of  1901.  24th  April  1908. 
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Second  appeals  from  the  decrees  of  the  Sabordinate  Judge's     Pallayy* 
Court  of   Cocanadain    A.  S.  Nos.  218  and  219  of  1900  presented  Bamavadlm- 
against  the  decrees  of  the  Court  of  the  District  Munsif  of  Amala-       ^^  ^' 
pur  in  0.  S.  Nos.  165  and  603  of  1899. 

A  certain  land  in  the  village  of  Amalapuram  belonged  to 
the  plaintiff.  While  he  was  digging  in  this  land  he  found  an  idol. 
He  named  it  Venkateswara,  and  being  unable  to  build  a  temple 
for  the  idol  he  called  in  the  defendant  for  assistance,  and  they  con- 
sented to  build  a  temple  if  he  should  constitute  the  idol  as  public 
property.     The  plaintiff  then  gave  Ex.  I.     It  ran  thus: 

''  The  help  of  Sree  Venkateswaraswamy  is  solicited.  The  letter 
executed  by  Godavarthv  Kamavadhanulu,  a  resident  of  Amalapuram.  in 
favor  of  Sree  Venkateswaraswamy  of  the  same  place,  is  as  follows : — I 
found  you  in  the  inam  land  wliich  I  bought  fi'om  carpenters  and  Raya- 
peddi  Vaini  and  which  I  was  enjoying.  You  have  been  placed  there.  The 
land  of  5  Kunchams  is  given  to  you  out  of  my  own  five  will,  so  that  a 
temple  may  be  built  on  it.  In  case  a  permanent  temple  may  be  built  for 
you,  neither  I  nor  my  heii-s  will  object.  I  bind  myself  to  be  your  Dhar- 
makarta." 

The  plaintiff  denied  execution  of  this,  but  it  was  registered 
compulsorily  by  the  Registrar.  The  plaintiff,  allegin>(  that  the 
idol  was  his  private  property  and  that  he  was  entitled  to  the  offerings 
now  sued  the  defendants  for  a  declaration  of  his  right  to  the  idol 
and  for  recovery  of  the  land  and  the  idol  and  for  loss  of  offerings. 
The  defendant's  contention  was  that  the  idol  was  public  property, 
that  the  defendant  and  some  others  built  the  temple  at  their 
expense,  that  in  consultation  with  the  villagers  the  defendants  1,  2,  4 
and  5  and  some  others  were  appointed  Dharmakartas  and  that  the 
plaintiff  was  therefore  not  entitled  to  maintain  the  suit.  The  District 
Munsif  held  that  the  procedure  prescribed  by  the  Treasure  Trove 
Act  had  not  been  followed  by  the  plaintiff,  that  the  idol  could  not 
therefore  be  said  to  be  vested  in  him,  that  even  if  he  was  owner  there 
was  a  valid  giving  under  Ex.  I.  He  therefore  dismissed  the  plaintiff's 
suit.  Upon  appeal  the  Sub-Judge  found  that  the  plaintiff  was  the 
owner,  that  it  was  not  his  fault  that  the  Collector  did  not  make 
any  enquiry  under  the  Treasure  Trove  Act,  that  under  Ex.  I, 
there  was  no  valid  giving  as  the  donor  withdrew  his  consent  before 
registration  but  that  upon  the  faith  '^f  his  promise  to  dedicate  the 
defendants  spent  money  in  building  the  temple^  &c.    He  there- 
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Pallayja  fore  gave  a  decree  for  the  recovery  of  the  land  and  the  idol  upon 
Kamavadha-  payment  of  the  expenses  incurred  by  the  defendants  or  that  plain- 
^^^  tiff  should  receive  Rs.  200  as  price  for  the  Und  and  give  up  his 
light  in  favor  of  the  defendants.  He  gave  him  a  decree  for  the 
offerings  after  deducting  the  necessary  expenses  incurred  by  the 
defendants  for  the  performance  of  the  poojah  and  festivals.  The 
plaintiff  thereupon  preferred   this  second  appeal. 

T,  V,  Srshagiri  Aiyar  for  appellants  in  S.  A.  Nos.  1431  and 
1432. 

K.  Naraina  Rao  for  respondent  in  S.  A.  Nos.  1431  and  1432. 

The  Court  delivered  the  following 

JUDGMENT  :— We  do  not  think  that  the  judgments  of  the 
Subordinate  Judge  can  be  supported.  We  think  that  his  construe^ 
tion  of  Exhibit  [  as  not  amounting  to  a  dedication  of  the  idol  and 
the  land  in  question  as  a  public  religious  institution  is  erroneous. 

By  Exhibit  I  the  plaintiff  dedicated  the  land  to  the  idol,  so 
that  a  temple  may  be  built  on  it,  and  ho  adds  that  *'  in  case  a  perma- 
nent temple  is  built  thereon  for  the  idol,  neither  he  nor  his  heirs 
will  raise  any  dispute".  These  words  would  be  inapplicable  if  it  was 
a  trust  for  a  private  family  idol  which  the  plaintiff  was  creating. 
A  stone  temple  was  being  created  on  the  site  by  the  5th  defendant 
though  it  was  not  completed  at  the  date  of  the  suit.  The  District 
Munsif  fully  refers  to  other  circumstances  which  clearly  support 
the  view  which  we  take  based  on  the  terms  of  Exhibit  I. 

We  are  clearly  of  opinion  that  the  dedication  of  the  idol  and 
land  to  the  public  is  not  a  gift  within  the  definition  of  that  term 
in  S  122  of  the  Transfer  of  Property  Act.  In  our  opinion  the  word 
''  donee''  is  not  applicable  to  the  public.  It  must  denote  an  ascer- 
tained or  ascertainable  person  or  persons  by  whom  or  on  whose 
behalf  the  gift  can  be  acci  pted  or  refused.  Further  under  Exhi- 
bit I  there  is  really  no  transfer  of  prgperty  (e/.  S.  122)  the  plaintiff 
declaring  and  constituting  himself  under  Exhibit  I  the  Dharma- 
karta  or  trustee  of  the  temple.  Exhibit  I  amounts  only  to  a 
declaration  of  trust  in  relation  to  immoveable  property  for  a  public 
religious  purpose,  the  plaintiff,  the  author  of  the  trust,  declaring 
himself  to  be  the  trustee  without  transferring  his  ownership  in  the 
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trust  property  to  another.     The  Indian  Trusts  Act  No.  II  of  1882     Pallayya 
being  inapplicable  to  religions    tndownients    (FiVZe  8.  I),  neither  is  Bamavndha- 
Exhi  bit  I  governed  by  S.  5  of   that  Act.     Though    Exhibit  I  was 
not  voluntarily  registered  by  the  plaintiff,  its  compulsory  registra- 
tion   is    effectual    for  the  purpose  of    the    Registration    Act  and 
the  transaction   not   being  a  *^gift"  within  the   meaning  of    the 
Transfer  of  Property  Act  nor  governed  by  the  Indian  Trusts  Act, 
the  decision  in  RamamirtJia  Ayyan  v.  Gopala  Ayyaii^  on  which  the 
Subordinate  Judge  relies  is  inapplicable  to  the  case.     We  there 
fore  allow  second  appeals  1481  and  1432  and  reversing  the  decrees 
of  the  Subordinate  Judge  restore  those  of  the  District  Munsif  with 
costs  of  defendants  1  to  4  and  7  in  this  and  in  the  lower  appellate 
Court. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present  : — Sir  Charles  Arnold  White,  Chief  Justice, 

and  Mr.  Justice  Benson. 

Muthusami  Mudaly  ...   Ap'peWa.nt*  (9th Deftndant). 

V 

Ayyalu  Bathadu...  ...     Respondent    (Plaintiff), 

Civil  Procedure  Code,  S.  283-  Order  upon  cl<iim — Judgment-debtor  when,  a  party — 
Secessity  to  sue  in  a  year — Mwrgage  tclth  poicer  of  sale- -Deposit  of  tiite  deedit  by 
Mwtgagee — "Return  of  title  deeds  to  Mortgagee — Exercise  ofpoicer — Title  of  purchaser. 
jVn   order  under  S.   283,  C.  P.  C,  passed  in  a  claim    proceeding  jwould  bind  the 

judgment- debtor  if  lie  was  a  party  to  such  order. 

Whether  he  was  a  party  to  such  order  will  depend  upon  the  circumstances  under 

which  the  order  was  made  and  the  terms  of  the  order  itself. 

Ouruva  V.  Suhbarayudu*  approved  and  Sardhar  Lai  v.  Ambika  Parshad*  referred 
to. 

Where  the  evidence  as  to  service  of  the  notice  of  claim  is  inconclusive,  and  the 
order  upon  the  claim  does  not  show  on  its  face  that  the  judgment- debtor  has  been  a 
party  to  the  same  and  the  order  is  not  necessarily  inconsistent  with  the  title  being 
in  the  jadgment-debtor  (as  where  it  states  simply  that  claimant  is  in  possession) 
such  order  cannot  be  said  to  have  been  made  against  the  judgment- debtor  within 
the  meaning  of  S.  283,  C.  P.  C,  so  as  to  oblige  ihe  latter  lo  bring  a  suit  to  set  aside 
the  order  within  a  year. 

Where  the  mortgagee  paHs  with  the  title-deeds  of  the  mortgaged  property  (as 
where  he  deposits  them  by  way  of  equitable  mortgage)  and  gets  them  back  he  can 
Talidly  exercise  the  power  of  sale  contained  in  the  mortgage-deed  so  as  to  confer  a 
valid  title  on  the  purchaser. 


Miithuhami 
Mudaly 

v. 
Ayyalu 
Bathadu. 


•  C.  C.  C.  A.  No.  10  of  1901. 

I.  L.  R.  I^  M.  433.  2.  I.  L.  B.,  13  M. 


12th  March  1902. 
3. 1.  L.  R.,  15  C.  521. 
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^M^a^r"'    Appeal  from  the  decree  of  the  City  Civil  Court  in  0.  S.  No.  5  of  '00. 

v..  T.  V.  Seshagiri    Aiyar    and     V.  Bhashyam    Aiyangar    for 

Aw&lu 
Bathadn.     -^^  Krishuamachariar  for  appellant. 

P.  iS.  Sivaswami     Aiyar    and    T.  Ethiraja    Mudaliar     for 
respondent. 

The  Court  delivered  the  following 

JUDGMENT  :~The    first    contention    relied  upon    by    the 
appellant  (the  9th   defendant)    was    that   by  reason  of  an    order 
(Exhibit  I)   made  under  S.  280  of  the  Code  of  Civil  Procedure  in 
proceedings  in  which  one  Subraya  Pillai  was  the  judgment-creditor, 
Subraya  Chetty  ^the  plaintiff's  vendor)   was  the  judgment-debtor, 
and  the  appellant  was  the  claimant,  the  plaintiff^s  suit,  as  against 
the  appellant  (9th  defendant)  is  barred  by  S.  283  of  the  Code  of 
Civil  Procedure.    An  order  under  S,  280  is  conclusive  as  against  the 
party  against  whom    it  is  made  unless  a  suit  is  brought  within 
the  prescribed  time  to  establish  the  right  claimed  to  the  property 
in  dispute*     In  the  present  case  no  suit  was  brought  within  the 
prescribed  time.     The  question  therefore  is — was  the  order  allowiDg 
the  claim  of  the   appellant   made    under  S.  280  an  order  mude 
against  Subraya  Chetty  (the  judgment-debtor)  within  the  meaning 
of  S.  283.     We    think  [the    test  to   apply  is    that    laid    down  m 
Guruva  v.  tiubbarayudu\ 

The  judgment-debtor  may  be  the  party  against  whom  an 
order  upon  a  claim  in  execution  proceedings  is  made  so  as  to  be 
bound  thereby.  Whether  he  is  such  a  party  or  not  must  depend 
upon  the  facts  of  each  case  i.  e.,  the  circumstances  in  which  the 
order  is  made  and  the  terms  of  the  order  itself.  The  case  of 
(xuruva  V.  Subbarayadu^  was  decided  in  1890,  and  the  attention 
of  the  learned  judges  who  decided  that  case  was  apparently 
not  called  to  the  Privy  Council  decision  in  the  year  1888  in 
Sardhari  Lai  v.  Ambika  Pershad^.  But  the  observation  of  their 
Lordships  of  the  Judicial  Committee  on  which  the  respondent 
relied,  when  read  with  its  context  does  not  seem  to  us  to  be  incon- 
sistent with  the  rule  laid  down  in  Ouruva^.  Subbarayudu.  We  do 
not  think  the  judgment  of  the  Pull  Bench inlf^odren  Nambudry  v. 
Parameshwaren  Nambudry^  precludes  us  froU^  holding,  on  the 
^  facts   of  this    case,  that  the  order    in  the   execii&on  proceedings 

is    not    conclusive  as    against  the  plaintiff.     Th«?^  notice  which 
1.     h  L.  E.,  18  M.  366.     2.    I.  L.  B.,  19  C.  521.    3.     4.  M.  JlV-  ^'-  472. 
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was  served   on  the  judgment-creditor  was  merely  to  ehow  cause    ^^^^^^ 
why  the  sale  should  not  be  stayed  until  the  claim  was  disposed  of  v.. 

{Exhibit  VI  ).     There  is  a  conflict  of  evidence  as  to  whether  this     Bathadu. 
notice  was  in  fact  served  on  the  judgment-debtor  (Subraya  Chetty). 
There  is  no  doubt,  however,  that  the  judgment-debtor  attended  the 
proceedings  and  gave  evidence  (see  Exhibit  I\^).     He  is  described 
as  the   first   witness  for  the  defendant ;  and   in  his  evidence    he 
describes  himself  as   the   defendant.     The  order   recites  that  the 
application  was  made  in  the  presence  of  the  Vakil  for  the  judgment- 
creditor  and  the  vakil  for  the  claimant,  but    does   not  recite    that 
it  was  made  in  the  presence  of  the  defendant.     The  order  states 
that  the  claimant  has  been  in  possession,    and   the   defendant  has 
not,  but  does  not  refer  to  the  question  of   title.     The  claim  was 
allowed    and     the     judgment- creditor     was  directed   to  pay    the 
claimant's  costs.     Having  regard  to   the  inconclusive  character  of 
the  evidence  as  to  service  of  notice  on  the  judgment- debtor,   to  the 
fact  that    it  does   not  appear  on   the  face  of   the  order  that  the 
judgment-debtor  appeared  as  a  party  at  the  proceedings   in   which 
tiie  order  was  made  and  to  the  fact  that  the  terms  of  the  order  are 
not  necessarily  inconsistent  with  the  title  being  in  the   judgment- 
debtor  we  think  the  order  cannot  be  said  to  have  been  made  against 
the  judgment-debtor  within   the  meaning  of  S.  28o. 

The  second  contention  relied  on  by  the  appellant  was  that  at 
the  time  of  the  sale  by  Subraya  Chetty  to  the  plaintiff,  Subraya 
had  parted  with  his  interest  in  the  property  in  question  and  could 
confer  no  title  on  the  plaintiff. 

Now  under  the  mortgage  deed  of  August  1890  (N)  Subrayii 
had  a  mortgage  interest  which  gave  him  a  power  of  sale.  No 
doabt  Subraya  parted  with  the  title-deeds  in  1891  to  one  Saba- 
pathy  Chetty.  There  were  various  assignments  under  which 
the  assignees  stood  m  the  shoes  of  Subraya.  In  1896  or  1897 
Subraya  got  back  the  title-deeds  through  Raju  Naick.  His 
original  rights,  therefore,  revested  in  him,  namely,  his  rights  as 
mortgagee  with  a  power  of  sale  which  were  given  him  by  the 
instrument  of  August  1890.  We  think  the  plaintiff  acquired  a 
good  title  under  the  sale  deed  of  19th  July  1899. 

These  were  the  only  contentions  which  were  pressed  before 
us.     We  think  the  City  Civil  Court  Judge  was  right. 
The  appeal  is,  therefore,  dismissed  with  costs. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADBAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashy am Aiyangar. 
Kandasami  Asari  and  others . . .  Appellants*  ( Defendants  3, 5, 6  &  7). 

Subramania  Pillai  ..t  ...Respondent  [Plaintiff). 

Kandasami     Malicious  Procscutiony  action  for — Prosecution  for  offence — Application  for  security  fcf 
-^^^  good  behaviour. 

V. 

Subramania  To   Bustain  au  action  for  malicious  prosecution   there  must  have   been  a  proee- 

cution  by  the  defeudonts  of  the  plaintiff  for  an  offence. 

Where  an  application  is  made  by  the  defendants  to  a  Magistrate  that  socnritj 
should  bo  taken  from  the  defendants  under  Ss,  107  and  HO  of  the  Criminal  Proce- 
dure Code,  there  is  no  propecution  of  the  ])laintiff  by  the  defendants  for  an  offence, 
and  no  action  for  malicious  prosecution  vrill  lie. 

Second  appeal  from  the  decree  of  the  District  Court  of  Tinne- 
velly  in  A.  S.  No.  8  of  1900  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  TinnevelJy  in  0.  S.  No.  401  of  1898. 

A,  S.  Balaaubramania  Aiyar  for  appellants. 

M.  jB.  Ramalcrishna  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT : — ^The  defendants  presented  a  petition  to  the 
Divisional  Deputy  Magistrate  giving  him  information  that  it  was 
necessary  that  security  should  be  taken  from  the  plaintiff  and 
others  under  Ss.  107  and  110,  Criminal  Procedure  Code.  The 
Deputy  Magistrate  referred  the  petition  to  the  Sub-Magi^itrate  for 
enquiry  and  report  as  to  the  truth  of  the  allegations  in  it.  On 
receipt  of  his  report  the  Deputy  Magistrate  recorded  his  opinion 
that  no  further  action  was  necessary,  and  no  further  action  was 
taken.  It  is  therefore  clear  that  whatever  other  remedy  tie 
plaintiff  may  have,  an  action  for  damages  for  malicious  prosecution 
will  not  He.  To  sustain  such  an  action  there  must  have  been  a 
prosecution  by  the  defendants  of  the  plaintiffs  for  an  offence.  The 
Second  appeal  is  allowed  ;  and  the  suit  dismissed  with  costs 
throughout. 


•  8.  A.  No.  998  of  1001.  2]Bt  Koyember  1903. 
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m  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Davies  and  Mr.  Justice  BhashyamAiyangar. 

Govinda  Setti  ...  ...  ...     Appellant"*^ 

{Plaintiff). 

V, 

Srinivasa  Row  Sahib       ...  ...     Respondent 

(Defendant). 

Landlord  and  Tenant — Tender  of  two  pattas  'icithin  the  fasli — Practice  for  a  long  time  Govinda  Setii 
— Acquiescence—  Objection  when  to  he  taken.  v. 

Srinivasa 
A  patta  may  bo  reduced  lo  wriuiig  in  two  scpHrate  papers  and  a  tender  by  the    Eow  Sahib. 

landlord  of  both  the  papers  within  the  fasli  is  nuobjcctionable. 

Where  it  has  been  the  practice  to  tender  such  second  patta  for  a  long  time  and 
the  tenant  has  been  accepting  it  during  that  time,  whichever  party  objects  must  give 
timely  notice  to  the  other  of  his  objection. 

Sec<md  appeal  from  the  decree  of  the  District  Court  of  North 
Arcot,  in  A.  S.  No.  6  of  1901,  presented  against  the  decision  of  the 
Court  of  the  Deputy  Collector  of  North  Arcot,  in  Summary  Suit 
No.  14  of  1900. 

/.  L.  Bosario  for  appellant. 

P.  S,  Sivaswami  Aiyar  for  P.  B.  Sundara  Aiyar  for  res- 
pondent. 

The  Court  delivered  the  following 

JUDGMENT : — The  objection  that  a  second  pattah   could  not 

be  issued    for   the  second  crop  on  land   for  which  a  pattiih  had 

already  been  issued  cannot  be  insisti^d  upon,  so  far  at  any  rat«  as 

Pasli  1308,  to  which  the  suit  relates,  is  concerned,  inasmuch  as  the 

appellant  accepted  the  first  pattah  for  that  fasli  without  demar> 

according  to    the  practice  in   force  for    several  years  preceding. 

Such  practice  amounted  to  the  pattah  being  reduced  to  writing 

in  two  separate  papers,  which  is  unobjectionable  so  long  as  both  the 

papers  are  tendered  within  the  fasli,  as  was  done  in  this  case.     It 

may  be   that  neither   party  is  bound  to  continue  the  practice  in 

future*  but  whichever  party  objects  must  give  timely  notice  to  the 

other  of  his  objection.     The  second  appeal  therefore  fails  and  is 

dismissed  with  costs. 

•  S.  A.  1831  of  1901.  2drd  September  11K)2. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

E^eseni: — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyara  Aiyangar. 

Kothandarama  Routh  and 

another  ...  ...    Appellants'*^  (Srd  Defendant  and 

Supplemental  Appellant), 

Murugesa  Mudali  &  another.     Respondents  {Plaintiff  and  1st 

Defendant), 

EothaBda-     Civil  Procedure  Code^  244 — Indian  Insolvency  Actj  1843,  S.  7 — Insolvency  petition— 
rama  Bouth  Vesting    order — Composition  with  a'editors — Dismissal  of    petition — RevcMiftg — 

y 

Marueesa  Attachment — Trustee*s  right  to  claim — Mai ntai nihility  of  suit. 

Mudali.  g  7  Qf  ^Yie  Insolvency  Act,  1843,  provides  that  if,  after  the  making  of  any  vesting 

order,  the  insolvent's  petition  should  be  dismissed,  the  vesting  order  becomes  null  &nd 
void  from  and  after  such  dismissal,  provided,  however,  thut  all  acts  done  by  the 
Official  Assignee  in  the  interim  will  be  good  and  valid  and  has  the  eifcct  of  revesting 
the  property  in  the  insolvent  retrospectively  from  the  date  of  the  vesting  order. 

Where  a  vesting  order  is  made  and  then  the  insolvent  enters  into  a  composition 
with  his  creditors  and  his  insolvency  petition  is  afterwards  dismissed,  such  composi- 
don-deed  is  valid  and  upon  the  dismissal  of  the  petition  the  property  revests  in  the 
insolvent. 

A  trustee  under  a  composition-deed  executed  by  the  judgment -debtor  before 
attachment  of  his  property  is  entitled  to  bring  a  suit  to  set  aside  ihe  att&cliTneni 
and  such  a  suit  is  not  barred  by  S.  244,  C.  P.  C. 

Second  appeal  from  the  decree  of  the  District  Court  of  TricW- 
nopoly  in  A.  S.  No.  3  of  1900  presented  against  the  decree  of  tlie 
Court  of  the  District  Miinsif  of  Trichinopoly  in  O.  S.  No.  251 
of  1896. 

F,  Krishnaswami  Aiyar  and  A-  S.  Balasubramania  Aiyar  for 
appellants. 

r.  F.  Seshagiri  Aiya/r  for  let  respondent. 

F.  Ramesam  for  B.  Kuppusami  Aiyar  for  2nd  respondent. 

The  Court  delivered  the  following 

JUDGMENT : — The  question  which  has  been  principally 
argued  in  support  of  this  second  appeal  is  that  the  composition- 
deed  to  which  among  others  the  appellant  was  a  party  and  which 
was  executed  after  the  order  of  the  Insolvency  Commissioner  in  tho 
High  Court  was  passed,  and  before  the  dismissal  of  the  insolvent's 
petition  and  the  re-vesting  order,  is  inoperative  to  transfer  the  pro- 

*  8.  A«  No.  1188  of  1900.  19th  Maroh  1908. 
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perty  comprised  in  the  composition-deed  to  the  plaintiff  and  other  Kothanda- 

persons  appointed  as  trustees  and  that  it  cannot  therefore  prevail  v. 

against  the  attachment  made  by  the  appellant,  though  such  attach-  jfu^aU^ 
ment  was  made  subsequent  to  the  composition-deed. 

Having  regard  to  S.  7  of  the  Indian  Insolvency  Act,  184S,  we 
think  that  this  argument  is  untenable.  That  section  provides 
tliat  in  case  after  the  making  of  any  vesting  order,  the  insolvent's 
petition  should  be  dismissed,  the  vesting  order  shall  from  and  after 
such  dismissal  become  null  and  void  subject,  however,  to  the  condi- 
tion that  all  acts  done  by  the  Official  Assignee  prior  to  the  dismissal 
of  the  petition  shall  be  good  and  valid,  a  saving  which  would  be 
unnecessary  if  the  re-vesting  had  not  retrospective  effect.  We  may 
observe  that  the  section  does  not  provide  that  the  estate  shall 
re-vest  in  the  insolvent  without  any  conveyance  or  assignment  by 
the  Official  Assignee,  though  a  provision  is  made  in  the  earlier  part 
of  the  section  for  the  vesting  of  the  property  in  the  Official  Assignee 
without  any  conveyance  or  assignment  by  the  insolvent.  In  our 
opiLion  the  use  of  the  phrase  "  null  and  void^'  has  the  effect  of 
re-vesting  the  property  in  the  insolvent  retrospectively  from  the 
date  of  the  vesting  order,  and  provision  is  therefore  made  for  vali- 
dating all  acts  done  by  the  Official  Assignee  in  the  interval  between 
the  date  of  the  vesting  order  and  the  dismissal  of  the  insolvent's 
petition. 

The  view  which  we  take  of  S.  7  is  in  accordance  with  that 
taken  by  a  division  bench  of  this  court  in  Bamasami  Kottadiar  v. 
Murugesa  Mudaliar^. 

Independently  therefore  of  S.  43  of  the  Transfer  of  Property 
Act  the  composition-deed  will  be  operative  to  vest  the  property  in 
the  trustees. 

The  attachment  therefore  was  rightly  raised  on  a  claim  made 
by  the  plaintiff  as  trustee  under  the  composition-deed.  The 
plaintiff  is  the  only  trustee  now  alive  except  one  who  had  renounc- 
ed the  trnsteesliip  without  the  intervention  of  the  court  in  accord- 
ance with  a  power  contained  in  the  trust  deed.  It  is  clear  that 
S.  2-44  of  the  Civil  Procedure  Code  is  no  bar  to  this  suit. 

The  second  appeal  therefore  fails  and  is  dismissed  with  costs 
of  the  ist  respondent. 

1.    L  L.  B.,  aO  M.  452. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(FULL  BENCH.) 

Present : — Sir  Charles  Arnold  White,  Chief  Justice^ 
Mr.  Justice  Bhashyam  Aiyangar  and  Mr.  Justice  Moore. 

Kelu  Nedungadi  and  another  ...  Appellants*  [Plaintiffs). 

V. 

Krishnan  N air  and  others  ...  Respondents*    {Defend- 

ants). 

Keln   Nedun*  Kanom — Meaning   of   "  Avasyanuii   Chodikumhole'  or   '*  Ava^yamoyi  Vendumhcie'' — 
fi>*"*  Redemption  hy  Jenmi  within  ]2  years — 'Sece»»ity  to  show  special  exigency, 

Krishnan  A  salt  for  redeeming  a  kanom   within   12  years  from  the   date  of   the   kanom  is 

maintainable  even  where  the  kanom  contains  provision  that  the  Jenmi  should 
recover  only  '*  Avugyamai  Chodiknmbole"  or  •*  Avasyamayi  Vendumbole  '*  and  the 
jenmi  need  not  show  any  special  exigency  before  he  is  allowed  to  redeem. 

The  words  "  Avasyamayi  Chodikumbole  "  or  "  Avasyamayi  Vendnmbole  "  mean 
only  "  on  demand.*'    Mahomed  v.  AH  jKbya',  overruled. 

Secx)nd  appeal  from  the  decree  of  the  District   Court  of  Sonth 
Malabar  at  Calicut  in  A.   S.  No.  240  of  1901,    presented   against 
•    the  decree  of  the  Court  of  the  Additional  District   Munsif  of  Call- 
cat  in  0.  S.  No.  560  of  1900. 

This  Second  Appeal  coming  on  for  hearing  on  5th  March  1903, 
the  Court  (Mr.  Justice  Subramania  Aiyar  and  Mr.  Justice  Bensov) 
made  the  following 

ORDER  OP  REFERENCE  TO  A  PULL  BENCH. -The 

question  is  as  to  the  construction  of  the  words  "  Avasyamayi 
ChodicumboW  in  Exhibit  B  and  "  Avasyamayi  Vendumbole"  in 
Exhibit  I.  Do  they  mean  nothing  more  than  "  on  demand'^  or 
do  they  mean  ^'  on  demand  based  on  some  special  exigency'^  on  the 
part  of  the  plaintifEs. 

The  decision  in  cases  which  turned  on  words  identical  or 
substantially  similar  are  not  unilonu. 

In  Mahomed  v.  Ali  Koya^ ,  and  in  the  unreported  case  therein 
referred  to,  the  latter  view  was  adopted,  while  in  two  unreported 
cases,  S.  A.  Nor.  1665  of  1898  and  269  of  1899,  the  former  view 
was  taken. 


♦  S.  A.  No.  1663  of  1901.  18th  July  1903. 

1.     I.  L.  B.,  U  M.  76. 
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The  question    is  one  of  considerable    practical    importance  in  Kelu  Nednn- 
Malabar,  and  we   resolve  to  refer  it   for  the    decision  of  a  Full  v. 

Bench.  y^^ 

K.  P.  Govinda  Menon  for  appellants. 

C.  V,  Anantahrishiia  Aiyar  for  2nd  respondent. 

The  Court  expressed  the  following 

OPINION  : — We  are  of  opinion  that  the  Malayalaiu  words 
mentioned  in  the  order  of  reference  do  not  impose  on  a  jenmi  the 
obligation  of  proving  "  some  special  exigency''  as  a  condition  prece- 
dent to  his  right  to  recover  "  on  demand''  before  twelve  years. 

We  think  S.  A.  No.  1665  of  1898  was  lightly  decided  and  we 
dissent  from  the  decision  in  Mahomed  v.  Ali  Kayo}  that  "  special 
exigency"  must  be  proved. 


TN  THE  HIGH  COJRT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Subramania  Aiyar  and   Mr.  Justice  Davies. 

Shouri  Anna         ...  ...  ...  ...      Appellant* 

{Plaintiff). 

Anthoni  Muthu  and  6  others. 


^vXt-mortgage — Express    ntsignmenf — Intention  tn   keep  alive — Right  of  nwrtgagor  to   Shonri  Anna 

V. 

K.nthoni 
Miithti. 


redeem — Nature  of  decree — Civil  Procedure  Code.  S.  2C4.  ,    y*     , 

Anthoni 


Where  there  is  an  exproBS  assignment  of  a  prior  charge  (siih-mortgage)  no  ques- 
tion of  keeping  that  charge  ali  re  arises. 

Where  a  suh-mortgngc  is  outstanding,  the  mongagor  is  only  entitled  to  a  decree 
for  redemption  after  paying  off  the  amount  duo  under  the  sub-mortgage  and  is  not 
entitled  to  a  de<:ree  for  possession  under  S  264,  C.  P.  C. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  South  Malabar  at  Palghat,  in  A.  S.  No.  415  of  1900,  from 
the  decree  of  the  Court  of  the  District  Munsif  of  Palghat  in 
0.  S.  No.  145  of  1899. 

This  was  a  suit  for  redemption  of  3  items  of  land  demised  on 
Kanom  in  1843  by  plaintifiF's  father  to  Ist  defendant's  grandfather. 

•  S.  A.  No.  835  of  1901.  22nd  Oefcober  1902. 

1.    I.  L.  It.,  14  M.  76. 
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Shouri  Anna  The  2nd  defendant  pleaded  that  plaintiff's  father  had  sold  the  pro- 
An^oni  porties  to  1st  defendant's  grandfather  in  1850  and  that  1st  defend- 
Mnthn.  j^j^^  ^^^^  j^jg  relatives  sold  them  to  one  Appavu  who  sold  it  to  2nd 
defendant.  The  District  Munsif  found  that  the  sale  of  1850  was 
not  true  and  gave  a  decree  for  redemption  upon  the  Kanoni  of 
1843  and  ordered  the  defendants  to  surrender  possession  upon 
payment  of  the  mortgage  amount  together  with  some  compensation 
fixed  on  account  of  improvements.  The  Distiict  Judge  upheld  the 
finding  of  the  Munsif  that  the  sale  of  1850  was  not  true,  but  found 
that  the  1st  defendant's  father  executed  a  mortgage  for  Rupees 
285-11-5  to  one  Shuppu  Chetty  under  Exhibit  XX  on  11th  May 
1885,  that  Shuppu  Chetty  assigned  it  to  Appavu  who  transferred 
his  rights  to  2nd  defendant  and  that  the  latter  was  entitled  to  the 
benefit  of  Art.  134  of  the  Limitation  Act  to  the  extent  of  the 
mortgage  under  Exhibit  XX.  He,  therefore,  modified  the  decree  by 
declaring  that  Exhibit  XX  was  valid  as  against  plaintiff  and 
directed  the  possession  of  the  properties  comprised  under  Exhibit 
XX  (a  portion  of  the  properties  comprised  in  the  Kanom)  to  be 
delivered  under  S.  264,  C.  P.  C.  The  plaintiff  preferred  this  second 
appeal. 

P.  8.  Sivaswavii  Aiyar  for  P.  E.  SuJidara  Aiyo.r  for  appel- 
lant. 

B.  Govinian  Nambiar  for  J.  L,  Bosario  for  1st  respondent. 
The  Court  delivered  the  following 

JUDGMENT  :— We  are  unable  to  agree  w;th  the  appellant's 
Vakil's  contention  that  the  2ud  defendant  is  not  entitled  to  rely  on 
the  possession  of  the  sub-mortgagee  whose  title  has  passed  to  the 
2nd  defendant.  As  the  title  passed  under  an  express  assignment, 
no  question  as  to  whether  there  was  an  intention  to  keep  alive  the 
sub-mortgage  can  arise. 

The  Subordinate  Judge  was,  however,  wrong  in  giving  posses- 
sion to  the  plaintiff  under  S.  264  of  the  Code  of  Civil  Procedure  of 
the  lands  comprised  in  the  sub- mortgage  (Exhibit  No.  20.) 

He  should  have  given  a  redemption  decree  as  to  theni  also.  In 
substitution  of  the  decrees  of  the  Courts  below,  it  is  hereby  ordered 
and  decreed  that  upon  payment  by  the  plaintiff  to  the  ?Ld  defend- 


Digitized  by 


Gpogle 


PABT  IX.] 


THE  MADBAS  LAW  JOUBNAL  BSPORTS. 


377 


ant  within  six  months  from  this  date  of  the  mortgage  amount  ShouriAnna 

Anthoni 


Rs.  285-1 1-6  secured  by  Exhibit  20  and  of  the  value  of  improvements 
Rs.  35-1-3  less  the  plaintiffs'  costs  of  the  suit  decreed  to  him  by  the 
Court  of  first  instance  and  amounting  to  Rs.  100-6-0  with  in- 
terest on  such  costs  at  6  per  cent  per  annum  from  the  28th  March 
1900  till  tho  date  of  payment ;  the  defendants  shall  deliver  up  to 
the  plaintiff  or  to  such  person  as  he  appoints  all  documents  in  their 
possession  or  power  relating  to  the  plaint  properties  (A  series  in 
the  plan)  and  shall  re-transfer  the  whole  of  the  plaint  properties 
to  the  plaintiff  free  from  the  mortgage  and  from  all  incumbrances 
created  by  the  defendants  or  any  person  claiirdng  under  them  and 
shall  put  the  plaintiff  into  possession  of  the  plaint  properties  (A 
series  in  the  plan)  with  all  appurtenances  thereon  excluding  the 
four  palmyra  trees  standing  on  the  western  side  of  A2.  The 
parties  will  bear  their  own  costs  in  this  and  in  the  lower  appellate 
Court. 


Mathu. 


r^  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 


Alagappa  Chettiar 


Tirunagavalli  and  others 


Appellant*  Petitioner 
{Plaintiff). 

...  Respondents  [Respondents  1  to 
4f  an  I  Defendants  1  to  4). 


BemisBion  of  Bent  or  revenue^Difcretion  of  Collector— Landlord  and  Tenant^OhUgation      AJairappa 
only  moral  not  legal.  Ch^iar 

V. 

TirmiaffftTaUi 
An  obligation  to  gprant  remission  of  rerenue  can  only  be  moral  but  not  legal. 

A  provision   for  remission  of  rent  according  to  the   discretion  of  the  landlord 
can  only  he  a  moral  obligation  not  enforceable  in  Civil  Courts. 

Appeals  under  S.  15  of  the  Letters  Patent  presented  from 
the  judgment  of  His  Lordship  the  Chief  Justice,  dated  20th  Feb- 
ruary 1902  in  C.  R.  P.  JNos.  190  and  225  of  1901  presented  against 
the  decrees  of  the  Court  of  the  District  Munsif  at  Negapatam  in 
S.  C.  S.  Nos.  92  and  94  of  1901  respectively. 


•  L.  P.  A.  No.  9  of  1902. 
0 


2nd  October  1902. 
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Alagappa  A  temple  tra&tee  as  landlord  sued  for  rent.     Them   uchilika 

V.  on  which  the  suit  was  based  was  executed  by  the  tenant  to 
'^'*'^'**'*»*^^*^^  the  Collector  for  the  East  India  Company  who  was  also  the 
trustee  of  the  temple  to  which  Swamibhogam  was  to  be  paid. 
There  was  a  clause  in  the  muchilika  which  ran  as  follows ''if 
perhaps  during  any  f  usli  loss  be  caused  by  an  act  of  God,  by  flood, 
by  drought,  the  same  Thaladi  thirwa  and  Thunduvaram  shall  be 
remitted  by  the  Sircar  *  *  *  at  their  discretion."  The  clause 
evidently  applied  to  Swamibhogam.  The  District  Munsif  himself 
exercised  the  discretion  and  remitted  half  the  Swamibhogam, 
considering  there  was  some  loss  of  crop  by  vis  major.  On  revision 
the  Chief  Justice  held  that  the  District  Munsif  was  right  and  that 
the  discretion  to  be  exercised  by  the  landlord  was  a  reasonable 
discretion  and  should  be  exercised  when  there  were  sufficient  reasons 
for  the  same.     Hence  the  appeal  under  the  Letterb  Patent. 

F.  Krishuiswami  Aiyar  for  appellant. 

P.  8,  Sivaswami  Aiyar  for  Ist  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — We  are  not  by  any  means  clear  that  the  words 
in  Exhibit  No.  I  regarding  remission  refer  to  the  rents  payable  to 
the  temple.  We  are  inclined  to  think  that  they  refer  only  to  the 
revenue  payable  to  Government,  but  even  if  they  refer  also  to  the 
rents  payable  to  the  temple,  wo  do  not  think  that  they  are  sufficient 
to  create  a  legal  obligation.  The  n\ptter  is  left  entirely  to  the 
decision  of  the  Collector,  and  cannot  be  enforced  by  the  Courts. 
The  obligation,  if  it  exists,  is  on  the  same  footing  as  the  obligation 
to  grant  a  remission  of  revenue,  and  it  cannot  be  contended  that 
such  obligation  is  one  that  can  be  enforced  by  the  Courts  it  being 
regarded  only  as  a  moral  and  not  a  legal  obligation. 

We  must  allow  the  appeal  with  costs  throughout  and  give 
judgment  for  the  plaintiff  against  the  1st  defendant  as  prayed  for 
with  interest  at  6  per  cent,  per  annum  from  date  of  plaint. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Ramalingam  Chettiar  ...  Appellant* 

{Defendant). 

Ramasami  Aiyar  and  others     ...  ...        Respondents 

{Plaintiffs  1  to  3). 
Tiruppani  ce$8 — Voluntary  payment  for  a  number  of  years^Implied  contract.  Eftmalingsm 

Where  a  cess  is  ancozmected   with  a  tenant's    holding   and  is   essentially  of  a  ^ 

Tolnntary  character,   its  continuous  payment  for  a  number  of  years  is  not  a  ground     Ramasami 
for  implying  that  there  was  a  legal  contract  or  obligation  to  continue  to  pay  it.  Aiyar. 

A  *  tiruppani'  cess  is  of  such  a  character. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Tinnevelly  in  A.  S.  No.  168  of  1900,  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Srivilliputtur  in  0.  S 
No.  306  of  1899. 

K,  Hamachandra  Aiyar  for  P.  B.  8undara  Aiyar  for 
appellant. 

K.P.  Govinda  Menon  for  if.  R.  Ramakrishna  Aiyar  for  1st 
respondent. 

The  Court  delivered  the  following 

JUDGMENT  .—The  District  Judge  when  he  says  that  there 
was  an  implied  contract  to  pay  tiruppani  cess  which  was  voluntary 
and  unconnected  with  the  holding,  as  well  as  the  other  cesses 
which  were  connected  with  the  holding  evidently  did  not  mean  to 
say  that  there  was  a  legally  enforceable  contract,  for  he  held  that 
the  tiruppani  cess^  was  not  legally  enforceable.  He  appears  only  to 
have  meant  that  the  period  for  which  the  cess  had  been  paid  was 
long  enough  to  support  an  implied  contract  if  the  cess  was  of  such 
a  character  that  a  contract  to  pay  it  might  reasonably  and  properly 
be  implied. 

The  cess  is  one  of  an  essentially  voluntary  character,  and 
therefore  its  payment  for  a  number  of  years  cannot  be  a  ground 
for  implying  that  there  was  a  legal  contract  or  obligation  to  continue 
to  pay  it. 

The  second  appeal  is  dismissed  with  costs. 


•  8.  A.  No.  948  of  1901.  20th  November  1902. 

1.    Tiruppani  means  service  of  God  and  the  cess  was  levied  for  the  purpose  of 
repairing  certain  buildings  dedicated  for  charitable  purposes. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — I\lr.  Justice  Davies  and  Mr.  Justice  Benson. 

Suryaprakasa  Row      ...  ..,  AppellBknt*  {Legal  reprasentatir 

of  the  original  Plaintiff.) 

The  Secretary  of  State  for  India 

in  Council  ...  ••     Respondent  (Defendant). 

SnryApTAkasa  Madra$  Act  II  of  1864,  S,   59 — Karnam  fees— Suit  for  \cTongful   levy  of  such  fees— 
Row  Limitation. 

^'  A  Buit  Against  the  Government  for  the  recovery  of  money  alleged  to  have  been 

tary  of  State  wrongfully  or  illegally  le\ned  under  Madras  Act  II  of  1884  from  the  plaintiff  by  the 
for  India.      Government  for  fees  said  to  be  due  to  a  Village  Karnam  must  be  brought  within  six 
months  of  the  date  when  the  cause  of  action  arose  andor  S.  59,  Madras  Act  II  of  1864. 
Second  appeal  from  the  decree  of  the  District  Court  of  Kistna  in 
A.  S.  No.  154  of   1900,  presented  against  the  decree  of  the  Court 
of  the  District  Munsif  of  Masulipatara  in  0.  S.  No.  223  of  1897. 

This  was  a  suit  by  the  plaintiff  to  recover  a  certain  sum  of 
money  alleged  to  have  been  illegally  collected  from  him  (as  fees 
due  to  a  karnam)  by  the  Revenue  authorities.  His  case  was 
that  he  was  an  Agraharamdar  and  as  such  was  entitled  to  appoint 
his  own  Karnam,  that  he  did  so  and  that  the  Government  wrong- 
fully appointed  another  and  collected  the  fees  from  the  plaintiff 
under  S.  52  of  Act  II  of  1864  (Madras).  The  listrict  Munsif 
gave  a  decree,  but  the  District  Judge  reversed  it  on  the  ground 
that  the  plaintiffs  claim  was  barred  under  S.  69  of  Act  II  of  1864 
on  the  ground  that  the  suit  was  brought  more  than  6  months  after 
the  cause  of  action  arose.     Hence  this  second  appeal. 

R,  Subrahmanya  Aiyar  for  Bajah  T.  Rama  Row  for  appellant. 
The  GovernmeiU  Pleader  for  respondent. 
The  Court  delivered  the  following 

JUDGMENT: — The  suit  is  one  brought  to  recover  money 
allied  to  have  been  illegally  levied  by  Government  on  account  of 
fees  said  to  be  due  to  the  karnam  of  the  village.  The  fees  were 
levied  under  Madras  Act  II  of  1864,  and  the  plaintiff  who  is 
aggrieved  by  the  action  taken  under  that  Act  is  required  by  section 
59  to  bring  his  suit  within  six  months  of  the  date  when  the  cause 
of  action  arose.  The  present  suit  is  admittedly  not  brought  within 
that  time  and  is  therefore  barred  and  it  is  unnecessary  to  go  into 
the  merits. 

We  dismiss  the  second  appeal  with  costs. 

•  8.  A.  No.  745  of  1901.  6th  March  190S. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

(FROM   THE   CHIEF   COURT   OF  THE  PUNJAB). 

Present  : — Lord  Macnaghten,  Lord  Robertson,  Sir  Andrew 
Scoble  and  Sir  Arthur  Wilson. 

Rani  Bhagwan  Kuar. . .  ...  ...  Appellant^ 

V. 

Bose  and  others       ...  ...  ...  Respondent, 

Probate  Act  V  of  1881,  S.  2 — Indian  Succc»tiion  Act,  S.  331 — Sikh  a  Hindu — Jains  imd    Rani  Bhag- 
Sikhs  governed  hy  Hindu  Law — Lapse  from  Orthodox  practice — Hindu  becoming  a      ^***  Kuar 

V. 

Brahmo.  Bose. 

Jains  are  governed  by  the  Hindu  Law  in  the  absence  of  custom  varying  that  law. 

Sikhs  are  governed  by  tlie  Hindu  Law,  and  Courts  applied  such  law  to  them 
because  they  were  included  under  the  term  *'  Hindu"  within  the  meaning  of  the 
Regulations  which  secured  to  the  people  of  India  the  maintenance  of  their  ancient 
laws,  not  because  of  the  alternative  rule  of  justice,  equity  and  good  conscience. 

The  term  **  Hindu"  in  S.  331  of  the  Indian  Succession  Act  X  of  1865  includes  a 
person  who  is  a  Sikh. 

The  Probate  Act,  V  of  1881,  is  a  Proceduix)  Act  and  a  "Sikh"  is  n  Hindu  within 
the  meaning  of  the  said  Act,  S.  2. 

A  Sikh  or  a  Hindu  by  becoming  a  Brahmo  does  not  necessarily  cease  to  belong 
to  the  community  in  which  he  is  bom. 

A  lapse  from  the  standard  orthodox  pi*actice  binding  upon  a  Sikh  or  Hindu  in 
matters  of  diet  and  ceremonial  observance  cannot  have  the  effect  of  excluding  from 
the  category  of  Hindu  in  Act  V  of  1881  one  who  was  born  within  it  and  who  never 
became  otherwise  separated  from  the  religious  communion  in  which  he  was  born. 

Their  Lordships'  Judgment  was  delivered  by 

Sib  Arthur  Wilson  : — Sirdar  Uyal  Singh,  a  wealthy  gentle- 
man who  resided  at  Lahore^  died  on  the  9th  September  1898, 
having  executed  a  Will  on  the  15th  June  1895,  by  which  he 
appointed  the  respondents,  his  executors,  and  made  various  disposi- 
tions of  his  property  which  need  not  now  be  considered.  The 
testator  was  by  birth  a  Sikh. 

On  the  18th  February  1899  the  executors  applied  to  the  Chief 
Court  of  the  Punjab  for  Probate  of  the  Will  under  the  Probate 
and  Administration  (Act  V)  of  1881.  Several  persons  opposed 
the  grant,  amongst  whom  was  the  present  appellant,  the  testator's 
widow.     She  raised    a  variety  of    objections    of  which    it  is  only 

*  5th  Augast  1908. 
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RaniBhag-   necepsary  to  notice  two.     She  alleged,  first,  that  the  application 
y.  was  not  maintainable  under  the  Act  of  1881,  as  the  deceased  was 

Bose.  jjq|.  ^  Hindu  within  the  meaning  of  the  Act  at  the  time  of  his 
death  or  at  the  time  of  the  making  of  his  Will.  Secondly,  she 
denied  the  due  execution  of  the  Will,  and  alleged  that  there  were 
alterations  and  interalineations  which  affected  the  right  to  probate. 
Issues  were  settled  raising  these  questions.  The  Chief  Court 
decided  against  the  appellant  on  both  points,  and  granted  probate 
to  the  executors.  Against  that  decision  the  present  appeal  has 
been  brought. 

The  appellant's  first  objection  resolved  itself  in  argument  into 
three.  First,  that  the  testator  as  a  Sikh  was  not  included  in  the 
term  ''Hindu,'*  as  used  in  the  Act  of  1881.  Secondly,  that  assum- 
ing Sikhs  to  be  Hindus  within  the  meaning  of  the  Act,  the 
testator  had  before  his  death  ceased  to  be  a  Sikh  and  become  a 
member  of  the  Brahmo  Somaj,  and  so  was  not  a  Hindu.  Thirdly, 
that  certain  personal  habits  of  the  testator  in  respect  of  diet  and 
otherwise  were  inconsistent  with  Hindu  or  Sikh  orthodoxy,  and  so 
excluded  him  from  the  term  Hindu  in  the  Act.  Their  Lordships 
will  deal  with  these  several  points  in  their  order. 

A  long  series  of  legislative  provisions  have  been  enacted  for 
the  purpose  of  securing  to  the  people  of  India  the  maintenance  of 
their  ancient  law,  amongst  others  in  matters  of  inheritance  and 
huccession,  and  many  minor  enactments  have  been  passed  to 
facilitate  the  administration  of  the  laws  so  preserved.  The  object 
and  principle  of  this  legislation  has  been  throughout  to  enable  the 
people  of  various  races  and  creeds  in  India  to  live  under  the  law 
to  which  they  and  their  fathers  had  been  accustomed,and  to  which 
they  were  bound  by  so  many  ties. 

The  framers  of  the  earlier  Acts,  regulations,  and  chai*ters  had  a 
less  detailed  acquaintance  than  we  have  now  with  the  diversities  of 
creed  and  of  religious  law  existing  in  India.  They  were  familiar 
with  two  great  classes,  Muhammadans  and  Hindus,  each  with  its 
own  law  bound  up  with  its  own  religion.  They  thought  no  doubt 
that  they  were  sufficiently  providing  for  the  case  by  securing  to 
Muhammadans  the  Muhammadan  law^  and  to  Hindus  (or  Oentusi 
as  they  were  sometimes  called)  the  Hindu  law.  In  process  of  time 
it  became  more  and  more  clearly  imderstood  that  there  were  more 
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forms  than  one    of  the  Muhammadan    law,  and  more  forms    than  »«»» Bhag- 
one  of  the  Hindu  law,  and  the  Courts,   acting  in  the  spirit  which  v. 

prompted  the  legislation,  have  applied  the  law  of  each  school  ^^** 
to  the  people  whose  ancestral  law  it  was.  In  the  same  way  it 
came  to  be  known  that  there  were  religious  bodies  in  India  which 
had,  at  various  periods  and  under  various  circumstancss>  deve- 
loped out  of,  or  split  oflf  from,  the  Hindu  system,  but  whose 
members  have  nevertheless  continued  to  live  under  Hindu  law. 
Of  these  the  Jainas  and  the  Sikhs  are  conspicuous  examples. 
Their  cases  had  to  be  considered  by  the  Courts^  and  in  dealing 
with  them  a  liberal  construction  was  always  placed  upon  the 
enactments  by  which  Muhammadans  and  Hindus  were  secured  in 
the  enjoyment  of  their  own  laws. 

As  to  Jainas  the  Courts  in  India  always  applied  the  Hindu 
law  generally  to  their  cases  in  the  absence  of  custom  varying  that 
law.  This  course  was  approved  by  this  Board  in  8heo  Singh  Rai 
V.  Mu98iimut  Dakho^,  and  Ghotay  Lall  v.  Chunnoo  Lall^, 

The  case  of  the  Sikhs  came  up  for  consideration  for  the  first 
time,  so  far  as  their  Lordships  are  aware,  before  the  Supreme 
Courc  in  Calcutta,  in  Doe  dem,  Kissenchunder  Shaw  v.  Baidam 
Beebee,  reported  brieflly  from  Sir  E.  Hyde  East's  notes  in  2  Mor- 
ley's  Digest  22.  In  the  previous  volume  of  the  same  work  (at  p. 
clxivii)  a  statement  is  quoted,  made  to  a  Parliamentary  Committee 
in  1830  by  Sir  E.  Hyde  East,  by  whose  Court  the  case  just  men- 
tioned was  decided.  He  said  of  that  case :  "  The  difficulty  was 
gotten  over  by  considering  the  Sikhs  as  a  sect  of  Gentoos  or  Hin- 
doos, of  whom  they  were  a  dissenting  branch." 

From  that  time  to  the  present  the  same  view  has  been  acted 
upon  by  the  Indian  Courts,  and  particularly  (as  has  been  pointed 
oat  by  the  learned  Judges  of  the  Chief  Court  in  the  present  case) 
fcy  the  Courts  of  the  Punjab,  which  is  the  real  home  of  the  Sikhs. 

An  ingenious  argument  was  addressed  to  their  Lordships  upon 
this  point.  It  was  suggested  that  the  application  of  Hindu  law 
to  the  Sikh  community  was  not  based  upon  their  being  Hindus 
within  the  meaning  of  the  early  legislation  bearing  on  the  subject, 
bat  upon  the  alternative  rule'  of  justice,  equity,  and  good  consci- 

1.    I.L.B.,1A.6185L.E.,6I.A.87.    2.    I.  L.  B.,  4  C.  744 1  L.  E.  6  I.  A.  16, 
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Bftni  Bhag-   ^nce  also   sanctioned   by  that   leirislation   in  accordance  with  the 
wan  Kuar  ^      ^  ^  n 

▼.  principles  laid  down  in  Abraham  v.  Abraham^  as  applicable  to 

converts  from  Hinduism  to  Christianity.  As  to  this  it  seems  suffi- 
cient to  say  that  the  ground  of  decision  has  never  been  that  whi  h 
is  now  suggested,  but  that  the  decisions  have  been  based  upon  the 
view  that  Sikhs  were  included  under  the  term  Hindu. 

To  recur  to  the  Acts  of  the  Legislature,  there  have  undoubt- 
edly been  modern  instances  in  which,  in  the  light  of  more  complete 
knowledge,  the  various  creeds  of  India  have  been  more  accurately 
or  at  least  more  carefully  distinguished  than  they  once  were. 
Their  Lordships'  attention  was  called  to  several  instances  of  this. 
The  Hindu  Wills  Act,  1870  (No.  XXI  of  1870),  an  Act  not  in  force 
in  the  Punjab,  is  made  applicable  to  the  Will  of  any  Hindu,  Jaina, 
Sikh,  or  Buddhist,  Act  III  of  1872,  passed  to  provide  a  form  of 
marriage  for  persons  not  professing  the  Christian,  Jewish,  Hindu, 
Muhammadan,  Parsi,  Buddhist,  Sikh,  or  Jaina  religion,  enumerates 
those  religions  accordingly.  And  the  Married  Women's  Property 
Act  (III  of  1874)  similarly  distinguishes  Hindus,  Muhammadans, 
Buddhists,  Sikhs,  and  Jainas. 

But  though  in  some  modern  Acts,  religions  are  thus  distin- 
guished with  more  detail  than  was  formerly  used,  in  others  the  old 
form  of  language  is  used,  and  with  the  old  generality  of  meaning. 
An  instructive  example  is  to  be  found  in  the  Punjab  Laws  Act  (IV 
of  1872),  S.  5  of  which  enacts  that  in  questions  regarding  succes- 
sion, special  property  of  females,  betrothal,  marriage,  dower, 
adoption,  guardianship,  minority,  bastardy,  family  relations,  wills, 
legacies,  gifts,  partitions,  or  any  religious  usage  or  institution,  the 
rule  of  decision  shall  be  (a)  any  special  custom  applicable  to  the 
parties  concerned ;  "  (h)  the  Muhammadan  law  in  cases  in  which 
the  parties  are  Muhammadans,  and  the  Hindu  law  in  cases  in  which 
the  parties  are  Hindus."  It  is  impossible  to  suppose  that  the 
Legislature  in  laying  down  the  law  for  the  Punjab,  while  providing 
a  rule  of  decision  for  Muhammadans  and  Hindus,  should  have  over- 
looked the  case  of  the  Sikhs,  or  left  them  dependent  only  upon 
such  customs  as  they  might  be  able  to  prove.  It  seems  clear  that 
the  Legislature  used  the  old  phraseology  in  the  old  sense,  and 
included  Sikhs  under  the  term  Hindu. 

1.    9M.  1.  A.  196. 
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The  evidence  in  the  present  case  makes  it  clear,  and  it  is  satis-   Rani  Bhag- 

W8I1  Kuflr 

factory  to  find  it  so,  that  in  including  Sikhs  under  the  term  Hindus,  v. 

Legislators  and  Judges  have  acted  quite  in  accordance  with  popu- 
lar usage.  Witnesses  on  one  side  and  on  the  other,  Sikhs  and 
others  than  Sikhs,  speak  of  Sikhs  as  Hindus.  And  in  an  oflScial 
publication  of  high  authority,  the  General  Eeport  on  the  Census  of 
India,  1891.  at  p.  164,  it  is  said  that  a  Sikh  is  ''generally  called  a 
Hindu  in  common  parlance." 

These  considerations  naturally  lead  up  to  an  examination  of 
the  particu^.ar  legislative  enactments  which  their  Lordships  have  to 
construe. 

The  Indian  Succession  Act  (X  of  1865)  laid  down  the  law  as 
to  inheritance  and  testamentary  disposition  in  British  India  for  all 
classes  of  persons  who  were  not  exempted  from  its  provisions.  The 
Act  is  based  upon  English  Law,  and  for  the  most  part  it  expresses 
the  rules  of  that  law.  It  would  obviously  have  been  absurd  to 
a})ply  such  an  Act  to  the  people  of  India  generally,  whose  laws 
were  wholly  different  from  the  English.  And  accordingly  in 
S.  331  it  is  declared  that : — "  The  provisions  of  this  Act  shall  not 
apply  to  intestate  or  testamentary  succession  to  the  property  of  any 
Hindu,  Muhammadan  or  Buddhist.''  S.  332  further  gave  power  to 
the  Government  of  India  to  exempt  any  race,  sect,  or  tribe  from 
the  operation  of  the  Act;  but  no  exemption  affecting  the  present 
question  has  been  made  under  this  section.  It  appears  to  their 
Lordships  to  be  clear  that  in  S.  331  the  term  Hindu  is  used  in  the 
same  wide  sense  as  in  earlier  enactments,  and  includes  Sikhs.  If 
it  be  not  so,  then  Sikhs  were,  and  are,  in  matters  of  inheritance, 
governed  by  the  Succession  Act,  an  Act  based  upon,  and  in  the 
main  embodying,  the  English  law  ;  and  it  could  not  be  seriously 
suggested  that  such  was  the  intention  of  the  Legislature. 

The  Probate  and  Administration  Act,  1881  (V  of  that  year), 
which  is  mainly  a  procedure  Act,  commences  with  a  preamble 
reciting  that  '*  it  is  expedient  to  pronde  for  the  grant  of  probate 
ol  wills  and  letters  of  administration  to  the  estates  of  deceased 
persons  in  cases  to  which  the  Indian  Succession  Act,  1865,  does 
not  apply."  In  S.  2  it  is  said  that  **  chapters  II  to  XIII  (both 
inclusive)  of  this  Act  shall  apply  in  the  case  of  every  Hindu, 
Muhammadan,  Buddhist,  and  person  exempted  under  S.  332    of 
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Bani  Bhag-  fche  Indian  Succession  Act,  1865  *' ;  and  the  chapters  there  men- 
wan  Kuar  .  ,  ^ 

▼.  tioned  include  the  provisions  for  the  grant  of  probate  of  Wills. 
Bose. 

Their  Lordships  think  it  clear  that  the  term  Hindu  in  this  Act 
is  used  in  the  same  sense  as  in  the  Succession  Act,  and  they  agree 
with  the  Chief  Court  in  holding  that  a  Sikh  is  included  under  that 
term. 

The  second  form  in  which  the  objection  to  the  grant  of  pro- 
bate was  put  was  that,  assuming  the  testator  as  a  Sikh  to  have 
been  originally  a  Hindu  within  the  meaning  of  the  Probate  and 
Administration  Act,  he  had  ceased  to  be  either  a  Sikh  or  a  Hindu 
by  becoming  a  membor  of  another  religious  body,  the  Brahmo 
Samaj.  The  learned  Judges  of  the  Chiwf  Court  examined  the 
literature  bearing  upon  the  Brahmo  Society  ;  they  had  before 
tliem  much  important  evidence  with  reference  to  the  Brahmos  and 
the  relation  of  their  principles  and  their  organisation  to  the  Hindu 
system  ;  and  they  came  to  the  conclusion  that  a  Sikh  or  Hindu  by 
becoming  a  Brahmo  did  not  necessarily  cease  to  belong  to  the 
community  in  which  he  was  born.  They  also  found  on  the 
evidence  that  the  testator  never  became  a  professed  Brahmo  at  all. 
In  both  these  conclusions  their  Lordships  agree. 

It  was  next  objected  that  in  matters  of  diet  and  ceremonial 
observance  the  testator  had  departed  so  far  from  the  standard  of 
orthodoxy  binding  upon  him  as  a  Hindu  or  a  Sikh  as  to  exclude 
him  from  the  term  Hindu  in  the  Act  in  question.  Their  Lordships 
agree  with  the  learned  Judges  of  the  Chief  Court  in  thinking  that 
such  lapses  from  orthodox  practice,  assuming  them  to  be  esta- 
blished, could  not  have  the  effect  of  excluding  from  the  category 
of  Hindu  in  the  Act  one  who  was  born  within  it,  and  who  never 
became  otherwise  separated  from  the  religious  communion  in  which 
he  was  born. 

There  remains  one  further  point  to  bo  disposed  of.  It  was 
contended  for  the  appellant  that  the  Will  admitte*]  to  probate  had 
not  been  duly  executed  in  its  present  form.  The  mode  in  which 
the  objection  arose  is  somewhat  peculiar.  The  Will  is  signed  by 
the  testator  at  the  end  of  it,  and  attested  by  two  European  officers. 
Dr.  Clark,  who  was  at  the  time  the  Civil  Surgeon,  and  Colonel 
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Marshall,  who  was  at  the  time  the  Divisional  and  Sessions  Judge   Kani  Bhog- 
of  Lahore,  the   attestation  clause  being  in  the  completest  possible  v. 

form.  The  Will,  which  is  an  English  document,  and  which  their  ^^^• 
Lordships  have  had  an  opportunity  of  examining,  is  also  signed  at 
the  bottom  of  each  page  by  the  testator  and  by  the  attesting 
witnesses.  It  was  deposited  in  the  office  of  the  Eegistrar  a  few 
days  after  its  execution,  and  there  it  remained  till  after  the  death 
of  the  testator  more  than  three  years  later.  The  application  for 
probate  fully  complied  with  the  requirements  of  the  law  as  express- 
ed in  Ss.  62  and  67  of  the  Probate  and  Administration  Act ;  it 
was  verified  by  the  executors,  and  there  was  appended  to  it  a 
declaration  of  due  execution  by  Clark,  one  of  the  attesting 
witnesses.  If  this  had  been  aU.  there  would  have  been  quite 
sufficient  to  warrant  the  issue  of  probate.  The  appellant,  how- 
ever, in  opposition  to  the  gi'ant,  disputed  the  due  execution  of  the 
Will,  and  alleged  that  there  were  alterations  and  interlineations 
in  it  which  affected  the  grant  of  probate.  This  the  executors 
denied. 

At  the  trial  Clark  was  culled  as  a  witness  in  Court.  In  exami- 
nation-in-chief he  spoke  to  the  execution  of  the  Will  with  little 
recollection  on  the  subject,  and  relying  mainly  upon  his  attestation. 
In  cross-examination  he  said  :  "  I  have  a  vague  recollection  that 
the  Sardar  said  something  had  been  omitted  which  would  be  filled 
in  afterwards  about  investments  or  something  of  that  sort.  There 
is  a  sort  of  picture  in  my  mind  of  a  page  partly  left  blank.'' 
Further  on  he  said  :  •'  My  recollection  as  to  the  blank  page  was 
that  it  was  blank  at  the  bottom.  It  was  not  the  last  page  accord- 
ing to  my  recollection.  I  noticed  it  as  the  pages  were  being  turned 
over  to  be  signed/' 

Marshall,  the  other  attesting  witness,  was  examined  in  Eng- 
land on  commission.  In  chief  he  spoke  pretty  clearly  to  the  exe- 
cution of  the  Will.  In  cross-examination  he  said  :  *'  To  the  best 
of  my  recollection,  a  portion  of  one  of  the  pages,  about  the  middle 
of  the  document,  was  left  blank,  that  is,  was  not  written  upon  to 
the  foot  of  the  page,  as  they  now  all  are ;  and  the  Sardar  gave 
some  explanation  as  to  some  details  being  required.  I  did  not 
read  the  Will."  Question;  ''By  details  being  required  did  you 
not  understand  that  these  details  would  subsequently  be  filled  into 
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Bani  Bhag-    ^he  Will  V     Answer  :  "  I  presumed   such  would   be  the  case.     I 
wan  Kuar  * 

V.  cannot  say  to  what  these  details  referrad.     I  knew  nothing  of  the 

contents  of  the  Will.  I  only  witnessed  the  Sardar's  signature/' 
(Witness  is  shown  paragraph  25  of  the  Will,  page  11,  and  says 
with  regard  to  the  words  '^  Mrs.  L.  Catherine  Giir*  appearing 
there,  that  he  cannot  say  whether  these  words  were  present  when 
he  signed  his  name  at  the  foot  of  the  page.)  Question  :  "  Can  yon 
state  any  reasons  *'  why  the  Sardar  ^^ave  the  explanation  that 
there  were  some  details  that  would  be  subsequently  filled  in  ?" 
Answer  :  "  Because,  as  far  as  I  recollect,  there  was  a  portion  of  a 
page  which  had  not  been  written  upon." 

Re-examined  he  said  : — 

"  I  cannot  indicate  in  any  way  the  page  of  this  document 
which  had  not  been  written  upon  down  to  the  bottom.  I  cannot 
say  upon  looking  through  the  Will  (as  I  am  not  an  expert)  which 
paragraphs  were  written  before  or  after  my  signatures.  T  cannot 
state  exactly  the  length  of  the  blank  space.  I  cannot  state  what 
were  the  number  of  lines  left  blank  on  the  unfinished  page." 

llio  impression  then  upon  the  minds  of  these  two  witnesses  is 
that  some  one  of  the  pages  in  the  middle  of  the  Will  was  not 
written  on  to  the  bottom.  The  learned  Judges  of  the  Chief  Court, 
dealing  with  this  part  of  the  case,  showed  that  the  impression  of 
these  witnesses  could  not  be  correct,  because  there  is  no  page  of 
the  Will  in  which  a  sentence  ends  with  the  page  and  in  which 
there  could  have  been  such  a  blank  as  the  witnesses  picture  to 
themselves.  And  for  this  and  other  weighty  reasons  the  learned 
Judges  considered  that  the  witnesses  must  have  been  mistaken  in 
their  impression. 

Their  Lordships  have  examined  the  Will  for  themselves  and 
they  entirely  concur  with  the  Chief  Court  in  rejecting  the  sugges- 
tion of  the  supposed  blank  in  the  Will  at  the  t5me  of  its  execution. 

For  these  reasons,  their  Lordships  will  humbly  advise  His 
Majesty  that  this  appeal  should  be  dismissed.  The  appellant  will 
pay  the  costs  of  the  appeal. 

Solicitors  :  Messi^s,  T.  L.  Wilson  &  Co,  for  appellant. 

Solicitor  ;  Mr.  W.  W,  Box  for  respondents. 
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JUDICIAL  OOMMITTEE  OP  THE  PEIVY  COUNCIL. 

(FROM  THE  CALCUTTA  HIGH  COURT). 

Present : — ^Jjord  Davey,  Lord  Robertson,  Sir  Andrew  Scoble 
and  Sir  Arthur  Wilson. 

Webb  and  another       ...  ...  ...     Appellants,^ 

V. 

Macpherson    ...  ...  ...  ...     Respondent. 

Transfer  of  Property  Acf^  S,  55  (4)— Sale  of  e*taie — V^t^id  purchaw-money — T'et*rJoi**«         Webb 

right  t4>  a  charge — Nature  and  origin  of  I'endor^s  lien  in  a  court  of  equity — Contract  ^« 

.   ^r         ^  ni  ...  .        xT/r   ^    i.  .^    Macpheraon. 

to  the  contrary — Chargee  in  posficftttion  ginng  up  pofifienfion — Effect  of  agreement  to 

pay  in  instalment — Sale  for  a  smn  of  tno^tcy  and  mle  for  a  covefiant  to  pay — 
Apportionment — Certificate  *  granting  leax^e  to  appeal  to  Privy  Cmincil — Civil  Proce- 
dure Code,  Ss.  605  (c)  and  600. 

Where  a  vendor  of  immoveable  property  entitled  to  a  lien  for  the  unjmid  pur- 
eh&Fe-money  enters  into  possession  of  the  property  he  holds  the  sfimo  as  a  chaise  on 
the  property  and  having  an  interest  in  its  preservation. 

Under  S.  55  (4)  of  the  Transfer  of  Property  Act  a  vendor  of  immoveaUe  property 
is  entitled  to  a  statutory  right  to  a  charge  upon  the  ]iroperty  in  the  hands  of  tlie 
purchaaer  or  those  claiming  under  him  for  unpaid  purchase  money  unless  it  can  be 
shown  iliat  either  by  express  terms  or  by  necessary  implication  there  is  a  clear  con- 
tract excluding  the  right  to  such  charge. 

A  mortgagee  or  chargee  who  is  in  possession  of  an  estate  as  such  and  gpves  up 
possession  to  the  person  entitled  to  the  same  subject  to  his  charge  upon  payment  of 
what  is  then  due  to  him  is  not  precluded  frcMn  afterwards  asserting  his  right  against 
the  estate  for  further  iuBtalments  or  payments  becoming  due  to  him. 

The  Law  of  India,  speaking  broadly,  knows  nothing  of  the  distinction  between 
legal  and  equitable  property  in  the  sense  in  which  that  was  understood  when  equity 
was  administered  by  the  Court  of  Chancery  in  England. 

The  charge,  which  a  vendor  obtains  under  the  Transfer  of  Property  Act,  is  a  sta- 
tutory charge  and  different  in  its  origfin  and  nature  from  the  vendor's  lien  created 
by  the  courts  of  equity  to  an  unpaid  vendor. 

The  vendor's  lien  was  a  creation  of  the  Court  of  Equity  and  could  be  modified 
according  to  the  circumstances  of  the  case  by  the  Court  of  Equity. 

The  statutory  charge  given  to  the  vendor  tmder  the  Transfer  of  Property  Act  can 
only  be  excluded  by  contract,  and  English  cases  can  be  useful  in  such  a  case  only  for 
the  purpose  of  illustration. 


•  l«t  J«ly  i90a. 
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Webb  Such  a  charge  is  not  excluded  by  a  mere  persoual  contract  t«  defer  payment  of  a 

Maonheraon  Portion  of  the  purchase-money  or  to  take  the  purchase-money  by  instalments  or 
by  any  contract,  covenant  or  agreement  with  respect  to  the  purchase-money  which 
is  not  inconsistent  with  the  continuance  of  the  charge. 

An  agreement  upon  the  part  of  the  purchaser  to  pay  the  purchase-money  in 
certain  instalments  with  interest  is  not  "a  contract  to  the  contrary"  within  the  mean- 
ing of  S.  55  (4),  Transfer  of  Property  Act,  and  is  not  inconsistent  with  the  existence  of 
a  charge  to  the  vendor  for  the  amount  of  the  instalments  and  interest  becoming  dne 
from  time  to  time. 

There  is  a  distinction  founded  upon  principle  and  authority  between  a  convey- 
ance or  sale  in  consideration  of  a  cirvefinni  to  pay  a  sum  of  money  in  the  future  and 
a  sale  in  consideration  of  morwy  which  the  purchaser  covenants  to  pay.  In  the 
former  case  there  is  "  a  contract  to  the  contrary"  expressed  in  the  conveyance  itself 
which  excludes  the  statutory  charge  on  the  property. 

The  vendor  has  a  statutory  right  of  charge  upon  the  whole  estate  sold  by  him 
and  for  the  whole  balance  due  to  him  irrespective  of  the  fact  that  a  portion  of  the 
estate  was  subsequently  sold  by  the  purchaser  to  a  third  person,  and  it  is  not  op«i  to 
a  court  in  a  suit  by  the  chargee  to  enforce  his  charge  to  apportion  the  amount  dne 
under  the  charge  between  the  original  purchaser  and  his  assignee. 

Where  the  amount  or  value  of  the  suit  and  of  the  matter  in  appeal  to  the  Privy 
Council  was  more  than  Bs.  10,01 0  and  the  decree  of  the  High  Court  appealed  from 
affirmed  the  decision  of  the  court  immediately  below  the  High  Court  which  passed 
the  decree  and  a  certificate  is  given  for  leave  to  appeal  to  the  Privy  Council  stating 
that  the  case  was  other^'ise  a  fit  one  for  His  Majesty  in  Council  such  a  certificate  is 
correct  in  form  and  satisfies  the  provisions  of  the  law. 

Such  certificate  is  given  pursuant  to  S.  595,  CI.  (c)  and  the  latter  alternative  of 
S.  600,  C.  P.  C. 

Hajah  Tuesadnq  Rasul  Klian  v.  Manika  Chand^  distinguished. 

Their  Lordships'  Judgment  was  delivered  by 

LoBD  Davey  : — The  appellants  are  the  executors  of  a  gentleman 
named  Lloyd,  who  was  at  one  time  the  owner  of  some  property  at 
Darjeeling.  By  an  indenture,  dated  the  1 7th  July  1892,Mr .Lloyd  con- 
veyed part  of  that  property —a  tea  garden  of  some  800  acres,  called 
the  Gopaldhara  Tea  Estate -to  a  person  named  Tucker.  The  convey- 
ance contains  a  recital  that  "  the  vendor  has  agreed  with  the 
'^  purchaser  for  the  absolute  sale  to  him  of  the  hereditaments 
"  intended  to  be  hereby  granted  *  ♦^  '*<'  free  from  encumbrances  in 
"  consideration  of  the  sum  of  Rs.  81,210,  of  which  Rs.  30,000  is  to  be 
"paid  on  or  before  the  execution  of  these  presents,  and  the  balance 
'^of  Rs.  51,210  with  intjerest  is  to  be  secured  by  the  formal  under- 

1.    L.  a.,  80  I.  A.  35, 
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"  taking  of  the  purchaser  ".  It  then  goes  on  to  recite  that  ^'  ini-  Wobb 
mediately  before  the  execution  of  these  presents  the  purchaser  has  Macpherson. 
executed  in  favour  of  the  vendor  a  formal  undertaking  for  the  pay- 
ment to  the  vendor  of  the  sum  of  Ks.  51,210  with  interest  after  the 
rate  at  the  time  and  in  the  manner  therein  mentioned '\  The 
operative  part  of  the  covenant  declares  that  "  in  pursuance  of  the 
said  agreement  and  in  consideration  of  the  sum  of  Rs.  30,000  at  or 
before  the  execution  of  these  presents  paid  by  the  purchaser  to  the 
vendor,"  (the  receipt  of  which  was  thereby  acknowledged),  "and 
in  consideration  of  the  sum  of  Bs.  51,210  secured  by  such  under- 
taking as  aforesaid  the  vendor  doth  hereby  grant  unto  the  purchaser'' 
the  land  in  question. 

By  a  memorandum  which  is  dated  the  3rd  August  1892  and  is 
the  "  undertaking  "  referred  to  in  the  conveyance  as  having  been 
executed — it  was  in  fact  executed  a  few  days  after  the  conveyance. 
Mr.  Tucker,  the  purchaser,  contracted  to  pay  to  Mr.  Lloyd,  his 
executors  etc.,  the  sum  of  Rs.  51,210  by  yearly  instalments  (until 
the  final  payment)  of  not  less  than  1,000  /.,  and  with  each  instal- 
ment to  pay  interest  on  the  entire  amount  then  due.  Three  instal- 
ments of  1,000  /  each  being  roughly  equivalent  to  Rs.  51,210,  the 
contract  was  one  to  pay  the  balance  of  the  purchase  money  after 
payment  of  the  Rs.  30,000  paid  on  the  execution  of  the  conveyance, 
in  three  annual  instabnents  of  1,000  /  each,  with  interest  in  the 
meantime. 

It  appears  from  documents  in  the  case  that  Mr.  Tucker,  tlie 
purchaser,  was  either  the  agent  of,  or  a  trustee  for,  one  Curphey, 
who  was  at  that  time  a  minor,  Mr.  Tucker  being  his  guardian ;  but 
their  Lordships  agree  with  the  High  Court  that  that  makes  no  real 
difference  in  the  consideration  of  the  case  ;  for  if  Mr.  Tucker  was 
a  frete-nom  for  Mr.  Curphey,  and  he  was  equally  so  as  regards  the 
contemporary  memorandum ,  and  if,  on  the  other  hand,  Mr.  Tucker 
was  the  person  to  whom  the  legal  estate  was  granted  on  behalf  of 
Mr.  Curphey,  he  was  the  person  who  entered  into  the  obligation 
and  defined  the  terms  upon  which  the  purchase  money  should  be 
paid.  For  the  present  purpose  it  is  utterly  immaterial  whether 
Mr.  Tucker  or  Mr.  Curphey  was  the  real  purchaser,  because  the 
only  question  on  the  present  occasion  is  whether  there  is  a  charge 
for  the  balance  of  the  purchase  money  which  has  not  been  paid. 
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Webb  It  appears  that   Mr.  Curphey  entered  into  possession  of  the 

Macphersou.  garden,  and  did  some  work  upon  it,  bat  apparently  either  from 
want  of  skill  or  want  of  capital,  or  want  of  attention,  he  wns  not 
very  successful.  He  seems  to  have  fallen  into  arrears  with  his 
payments,  and  in  the  latter  part  of  1893  Mr.  Lloyd  determined  to 
enter  into  possession,  in  order,  as  he  expresses  it  himself*  to  save 
the  garden  from  ruin.  In  a  letter  of  the  17th  November  1893, 
addressed  to  Messrs.  Sanderson  and  Co.,  who  had  acted  as  his 
representatives,  he  says : — "  It  is  a  pity  to  let  the  garden  go  to  the 
dogs  ;  it  is  true  keeping  these  40  coolies  on  the  place  is  not  tnuch, 
but  it  is  all  that  I  can  do.  Had  I  known  tlie  coolies  were  leaving, 
I  would  have  stepped  in  before.  Mr.  B.  Tucker,  junior,  does  not 
seem  quite  successful  in  his  arrangements  for  paying  me,  and  possi- 
bly the  best  way  out  of  the  mess  would  be  for  me  to  refund  the 
money  and  take  back  the  garden.  Mr.  Curphey  has  sold  timber 
off  the  place     ^     *•»«•**     * 

The  parties,  however,  did  not  accept  Mr.  Lloyd's  proposal 
to  refund  the  money  and  take  the  property  backi  but  they  allowed 
him  to  enter  into  possession  in  order  to  save  the  property  from  min. 
In  what  character  did  he  enter  into  possession  ?  It  was  as  chargee 
on  the  pi'operty,  and  therefore  having  an  interest  in  its  preser- 
vation that  he  entered  into  possession.  At  the  end  of  that  year 
the  respondent,  Mr.  Macpherson,  appears  upon  the  scene.  In  a 
letter  to  Mr.  Lloyd,  dated  the  20th  December  1893,  Mr.  Macpher- 
son, says  ; — ''  Dear  Mr.  Lloyd,  yours  of  the  29th  instant  to  hand. 
My  reasons  for  offering  you  two^thirds  Gopaldhara  were  because 
I  understood  Curphey  held  one-third,  and  that  you  were  on  the 
look  out  for  a  banker  for  the  balance.  I  am  quite  prepared  to  take 
the  whole  of  Gopaldhara  should  you  feel  disposed  to  let  me  have 
it.''  In  the  result  Mr,  Macpherson  purchased  three-fourths  of  the 
property  from  Mr.  Tucker.  There  appears  to  have  been  some  mis- 
apprehension about  the  title,  but  on  being  informed  of  the  true 
state  of  the  case  that  the  property  belonged  to  Mr.  Tucker,  he 
purchased  three-fourths  of  it  from  Mr.  Tucker,  and  in  the  com» 
mencement  of  the  following  year  he  settled  with  Mr.  Lloyd,  It  is 
unnecessary  to  refer  to  all  the  letters  which  led  up  to  the  settle- 
ment, and  it  is  sufficient  to  say  that  Mr.  Macpherson  wrote  to 
Mr.  Lioyd  a  letter,  dated  the  10th  March  1894,  showing  what  was 
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Webb 

due   both  for  the  instalment  of  tho  purchase-money   which    had  Macphcrsou. 
become  due  on  the  1st  July  1893,  and  also  for  Mr.  Lloyd's  expen- 
diture on  what  was  called  ''garden  account"  or  "  cultivation  ac- 
count," tegether  with  interest  on  both  th.)se  sums^  the  total  balance 
due  to  Mr.  Lloyd  on  the  Slst  December  1893  being  Rs.  29,115-6-8. 
After  some  correspondence  Mr.  Lloyd  agreed  to  take  lis.  29,000  in 
discharge  of  what  was  due  to  him  as  on  the  31sl,  December,  1898, 
and  a  sum  oi  Rs.  1,744-5-0  on  account  of  the  "  cultivation  account  " 
from  that    date  up   to    the  time  when    Mr.    Macpherson  was   let 
into  possession.     Thereupon  Mr.  Macpherson  took  possession  and 
paid  his  money.     About   this    time  viz,n  on    the   9th   July  1894, 
Mr.  Lloyd  wrote  to  Mr.  Macpherson  with  reference  to  a  small  sum 
remaining    due.     He  says  : — '*  Why  not  pay  me  that  Rs.  286-8-0 
you  owe  me  for  walling  and  lime  and  cement.     What  is  the  use  of 
your  saying  you  will  ask  Mr.  Tucker  to  pay  it.     Do  so  if  you  like, 
but  in  the  meantime  you  should  pay  me.     You  promised  to  pay 
me  up  if  I  gave  over  the  garden  to  you,  and  on  that  faith  I  let  you 
have  it.     Now  your  great  heart  baggies  at  a  small  item,  the  last, 
be  brave  and  honebt  and  stump  up."     It  is   suggested   that  that 
means  that   it   was   Mr.   Lloyd's    intention   to    relieve   the    estate 
from  the  payment  of  anything  on   account  of  subsequent  instal- 
ments of  the  purchase-money,  because   he    speaks  of  his  "great 
heart  haggling  at  a  small  item,  the  last.''     Their  Lordships  think 
that  Counsel  for  the  appellants  put  the  right  interpretation  on  that 
letter,  when  he  suggested  that  what  Mr.  Lloyd  is  speaking  of  is  the 
**  garden  account.''     The  Rs.  286-8-0,  were  duo  on   the  **  garden 
account  '^  and  ho  speaks  of   them  as  the  last  item  due  on  that 
account*     His  letter  has  no  relation  to  the  payment  of  the  instal- 
ment of  purchase-money  which  had  then  just  become  due  on  the 
1st  July,    but   is   written  altogether  alio  intuitu.     Both  at  th^r 
Lordships'   Bar,   and    before  the  Appellate   Court   in   India,  the 
letter  has  been  much  relied  on  as  evidence  that  Mr.  Lloyd  referred 
to  his  statutory  charge  for  the  unpaid  purchase-money,  but  their 
Lordships  are  unable  to  regard  the  lett^  as  having  any  effect  of 
that  kind.    Mr.  Lloyd  died  on  the  15th  January  1896,  and  the  pre* 
sent  appellants  are  his  representatives.    They  commenced  an  action 
on  the  28th  June  1898  against  Mr.  Macpherson  and  two  other  defend- 
ants. As  already  stated,  Mr.  Macpherson  was  the  purchaser  of  three 
fourths  of  the  e^itate  from  Mr.  Tucker,  and  the  other  twod^endants 
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Webb  were  judgment-creditors  of  Mr.  Tucker's  having  rights  against  the 
Macphersoii.  remaining  fourth.  The  object  of  the  action  was  to  have  it  declared 
that  Mr.  Lloyd  was  entitled,  to  a  charge  on  the  estate  for  the 
balance  of  the  purchase-money  due  to  him  together  with  the  stipulat- 
ed interest.  S.  55  (4)  of  the  Tranfer  of  Property  Act  (No.  lY  of 
1882)  provides  that : — *'  In  the  absence  of  a  contract  to  the  contrary 

The  seller  is  entitled,  where  the  ownership  of  the  property 

has  passed  to  the  buyer  before  payment  of  the  whole  of  the  pur- 
chase-money, to  a  charge  upon  the  property  in  the  hands  of  the 
buyer  for  the  amount  of  the  purchase-money,  or  any  part  thereof 
remaining  unpaid,  and  for  interest  on  such  amount  or  part ".  Mr. 
Lloyd's  executors  therefore  had  a  statutory  right  to  a  charge  upon 
the  property  in  the  hands  of  Mr.  Tucker,  and  those  claiming  under 
Mr.  Tucker,  unless  it  can  be  shown  that  there  was  a  clear  contract 
to  the  contrary  between  the  parties.  It  was  contended,  firbt,  that 
the  conveyance  of  July  1 892,  and  the  accompanying  memorandum 
of  the  3rd  August  1892,  did  contain — the  respondent  must  put 
it  as  high  as  this — either  by  express  terms  or  necessary  implication, 
some  contract  which  excluded  the  right  given  by  the  statute  to 
the  vendor  ;  and,  secondly,  that  if  that  was  not  so,  still  Mr.  Lloyd, 
•  by  giving  up  possession  to  Mr.  Macpherson  on  the  terms  already 
mentioned  in  March  1894,  had  abandoned  whatever  right  he 
may  have  had  up  to  that  time  to  any  charge  on  the  estate. 
To  take  the  second  point  first,  there  is  no  ground  whatever 
for  saying  that  a  mortgagee  or  chargee  who  is  in  possession  of 
an  estate  as  such,  and  gives  up  possession  to  a  person  entitled 
to  it  subject  to  his  charge  upon  payment  of  what  is  then  due  to 
him,  is  precluded  from  afterwards  asserting  his  right  against 
the  estate  when  further  instalments,  or  further  payments,  become 
due  to  him.  Such  a  proposition  was  not  indeed  maintained  by 
Counsel,  but  it  was  argued  that  the  letters  which  passed  between 
Mr.  Macpherson  and  Mr.  Lloyd  at  that  time  amounted  to  an 
abandonment  by  Mr.  Lloyd  of  any  rights  he  may  have  had.  That 
point  has  already  been  dealt  with,  and  their  lordships  will  only  say 
that  an  examination  of  the  contents  of  those  letters  clearly  shows 
that  they  do  not  amount  to  any  abandonment  of  any  rights  of 
charge  or  lien  whicb  Mr.  Lloyd  then  had  upon  the  estate. 

With  reference  to  the  conveyance  a  number  of  English  cases 
were  cited.     No  doubt  English  cases  might  be  useful  for  the  pu^ 
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pose  of  illustration,  but  it  must   be  pointed  out  that  the  charge       Webb 

which  the  vendor  obtains  under  the  Transfer  of  Property  Act  is  Maophewon. 

different  in  its  origin  and  nature  from  the  vendor's  lien   given  by 

the  Courts  of  equity  to  an  unpaid  vendor.     That  lien  was  a  creation 

of  the  Court  of  equity  and  could  be  modified  to  the  circumstances 

of  the  case  by  the  Court  of  equity.     But  in  the  present  case  there 

is  a  statutory  charge. 

The  law  of  India  speaking  broadly,  knows  nothing  of  the 
distinction  between  legal  and  equitable  property  in  the  sense  in 
which  that  was  understood  when  equity  was  administered  by  the 
Court  of  Chancery  in  England,  and  the  Transfer  of  Property  Act 
gives  a  statutory  charge  upon  the  estate  to  an  unpaid  vendor 
unless  it  be  excluded  by  contract.  Such  a  charge  therefore 
stands  in  quite  a  different  position  from  a  vendor's  lien.  You 
have  to  find  something,  either  express  contract,  or  at  least  some- 
thing from  which  it  is  a  necessary  implication  that  such  a  con- 
tract exists,  in  order  to  exclude  the  charge  given  by  the  statute. 
In  their  Lordships'  opinion  there  is  no  ground  whatever  for  saying 
that  that  charge  is  excluded  by  a  mere  personal  contract  to  defer 
payment  of  a  portion  of  the  purchase  money,  or  to  take  the  pur- 
chase money  by  instalments,  nor  is  it  in  their  Lordships'  opinion, 
excluded  by  any  contract,  covenant,  or  agreement  with  respect  to 
the  purchase-money  which  is  not  inconsistent  with  the  continuance 
of  the  charge.  It  is  quite  clear  that  the  agreement  of  Mr. 
Tucker,  the  purchaser,  to  pay  the  balance  of  the  purchase-money 
(Rs.  51,210)  in  three  annual  instalments  with  interest  was,  in  no 
way,  inconsistent  with  the  existence  of  a  charge  to  the  vendor  for 
the  amount  of  the  instalments  with  interest  to  become  due  from 
time  to  time. 

But  there  is  another  point  which  seems  to  have  found  favour 
with  the  High  Court  in  Bengal.  It  was  said  that  no  charge  ever 
arose,  because  the  purchase  was  not  in  consideration  of  a  sum  of 
money,  part  of  which  was  paid  down  and  the  payment  of  the 
balance  of  which  was  deferred,  but  it  was  a  purchase  in  consider- 
ation of  a  particular  covenant.  There  is  no  doubt,  both  on  princi- 
ple and  authority,  that  a  conveyance  or  sale  in  consideration 
of  a  covenant  to  pay  a  sum  of  money ,  in  the  future  is  different 
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Webb  tvom  a  sale  in  consideration  of  money  which  the  purchaser  cove- 
Mftopherson.  nants  to  pay.  The  distinction  may  seem  fine,  but  it  is  a  real 
distinction,  and  it  is  one,  which,  if  made  out,  might  hare  had  the 
effect  which  the  High  Court  have  given  to  it.  But  is  that  the 
form  of  this  conveyance  ?  The  conveyance  as  already  pointed 
out  is  made  in  consideration  of  a  sum  of  money.  The  agree- 
ment is  expressed  to  be  an  agreement  to  sell  for  a  sum  of  money  of 
which  Rs.  oO,000  is  to  be  paid,  and  the  rest  is  to  be  secured  by  an 
instrument  of  even  date,  and  the  operative  part  of  the  conveyance 
is  in  consideration  of  Bs.  30,000  paid  down,  and  of  a  balance  which 
is  identified  as  being-  the  sum  secured  by  the  agreement.  Their 
Lordships  therefore  think  that  that  point  also  fails,  and  that  thfflie 
is  no  contract  excluding  the  operation  of  the  charge. 

The  Court  of  the  Subordinate  Judge  seems  to  have  appor- 
tioned the  charge  between  three-fourths  of  the  estate  purchased 
by  Mr.  Macpherson,  and  the  oue-fourth  left  in  Mr.  Tucker.  It 
is  perhaps  immaterial  for  the  present  purposes  but  that  appor- 
tionment is  not  strictly  correct,  as  Mr.  Lloyd's  rights  could  not 
be  affected  by  the  mode  in  which  Mr.  Tucker  chose  to  deal 
with  the  property,  and  Mr.  Lloyd's  charge  under  the  statute  was 
a  charge  on  the  whole  property  for  the  whole  amount  of  the 
balance  due  to  him  into  whosoever  hands  it  came  through  Mr. 
Tucker;  but  for  the  present  purpose  it  is  not  material  to  con- 
sider that  at  greater  length,  as  there  was  no  appeal  to  the  High 
Court  from  the  decree  of  the  Subordinate  Judge  so  far  as  it 
affects  the  defendants  other  than  Macpherson. 

Their  Lordships,  will  therefore,  humbly  advise  his  Ma- 
jesty that  the  appeal  should  be  allowed,  that  the  decrees  of  the 
High  Court  and  of  the  Subordinate  Judge,  so  far  as  they  dis- 
miss the  suit  against  the  present  respondent,  should  be  reversed 
with  costs,  and  that  instead  thereof  it  should  be  declared  that 
the  appellants  are  entitled  to  a  charge  on  the  Gopaldhara  Tea 
Estate  for  the  unpaid  balance  of  the  purchase-money  and  interest, 
and  that  the  case  ought  to  be  remitted  with  this  declaration  to 
the  High  Court  to  take  the  necessary  accounts.  The  appellants 
obtained  a  decree  against  the  other  two  defendants,  who  were 
sued  in  respect  of  the  fourth  share  which  Mr.  Macpherson  had  not 
then  bought^  and  a  certain  sum  was  apportioned  by  the  Snbordi- 
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nate  Judge  on  that  fourth  share.     They   (the  appellants)  may  or       Webb 

•V. 

may  not  have  received   something  in  respect  of   tliat  charge,  so  Maq)her8on. 

that  in  taking  the  account  of  what  is  due  to  them  for  principal, 

interest  and  costs,  regard  must  be  had  to  so  much  of  the  decree 

of    the    Subordinate  'Judge   as    was  not    appealed  against^  and 

their  Lordships   will   so  advise   his    Majesty   accordingly.     Their 

Lordships  put  it  in  that  general  way  purposely,  because  they  do 

not  wish  the  High  Court  to  be  precluded  from  dealing  with  the 

matter   in   such   a  way    as    is    right;   that  is   to  say,  the   High 

Court   may  either  take    the  amount    actually    received    by    the 

appellants  from  those  two  defendants  under  the  decree,  or  they 

may  think  it  a  case  in  which  they  ought  to  charge  the  appellants 

with    the   amount   which    they   might   have   received    under    the 

decree  in  relief  of  Mr.  Macpherson. 

A  preliminary  objection  was  made  by  the  i-espondent  to  the 
hearing  of  the  appeal  founded  on  the  form  of  the  certificate  of  the 
High  Court.  The  certificate  is  that  the  case  is  a  fit  one  for  appeal 
to  His  Majesty  in  Council,  and  their  Lordships  understand  it  to  be 
given  pursuant,  S.  595(c)  and  the  latter  alternative  of  S.  600  of  the 
Code  of  Civil  Procedure,  and  they  think  that  it  properly  follows  the 
words  of  the  Act  and  is  correct  in  form.  In  the  case  cited  by 
Mr.  Bonnerjee  [Rajah  Tassaduq  Basul  Khan  v.  Manikchtind^) 
the  certificate  purported  to  be  given  under  S.  596,  but  instead 
of  finding  in  the  form  required  by  S.  600  that  as  regards  its 
-nature  the  case  fulfilled  the  requirements  of  S.  596,  found  specially 
that  the  decision  of  the  Appeal  Court  differed  from  that  of  the 
court  below.  This  was  found  to  be  erroneous  owing  to  the  Judge 
having  placed  a  wrong  meaning  on  the  word  "  decision.^'*  It  was 
on  that  ground  alone  that  the  certificate  was  held  to  be  defective. 

The  respondent  will  pay  the  appellant^s  costs  of  this  appeal. 


1.     L.  B.,  80  I.  A.  35. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 

Mr.   Justice   Subrahmania   Aijar,   Mr.   Justice    Benson  and 

Mr.  Justice  Bhashjam  Aiyangar. 

In  Appeal  No.  152  of  1900. 

Karuppai  Nachiar      ...  ...     Appellant*  {Srd  Defendant). 

V. 

Sankaranarayanan     Chetti    and 

others       ...  ...  Respondents  (PZatn/ijf*  Ho 

6  and  Defendants  1,  2,  5 
to  10). 

In  Appeal  No.  186  of  1900. 

Sangiliveera  Nachiar  (deceased) 

and  others  ...  ...     Appellants    {4th  Defendant 

and  her  legal   represent  a- 
V.  *  tive). 

Sankaranarayana     Chetti     and 

others       ...  ...  ...     Respondents    (Plaintiffs   I 

to  6  and  Defendants  1  and 
2). 

Earnppai      Hindu  Law — Maternal  uncle^s  pi-operiy—StFter^A  eon^  memherfi  of  a  joinf  family.    Kalnre 
Nachiar  ^y  gf^ate  take^i  hy  aiater^  sons — Rule  of  aurvit'oraliip — Tenantii  in  common — Molhtr's 

V 

Sankaranara-  stridhanam — Sontf  taking  as  tenants  in  common. 

yanan  i^ne    i.  Sons  take  the  property  of  the  mother   an  tenants  in  common  and  not  as  copar* 

ceners  with  rights  of  survivorship. 

The  definitions  of  obstmcted  and  unobstructed  heritage  given  by  the  Mitakshan 
refer  in  terms  only  to  the  heritage  of  the  property  of  a  male. 

The  estate  of  a  maternal  uncle  devolves  upon  his  nephews  who,  at  the  time  d 
the  uncle's  death,  are  members  of  an  undivided  family,  not  as  joint  tenants,  bnt  as 
tenants  in  common  or  as  co-owners  wifchout  benefit  of  survivorship. 

The  Jagampet  atse*  considered  and  explained.. 

In  Hindu  Law  "  Ancestor"  does  not  mean  *  propositus,'  but  a  direct  ascendant 
in  the  paternal  or  the  maternal  line. 

Daughter's  sons  living  together  as  coparceners  take  the  estate  of  their  maternal 
grandfather  as  coparceners  with  rights  of  survivorship  and  on  the  property  vesting 
in  them  their  issue  acquire  a  right  by  birth  in  such  property. 

•  A.  Nos.  162  and  186  of  1900  and  S.  A.  No.  1338  of  1901.  8th  April  1903. 

1.    I.  L.  B.,  26  M.  678. 
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Appeals  from  the  decree  of  the  Subordinate  Judge's  Court     Karuppai 

of  Madura  (East)  in  O.  S.  No.  14  of  1899.  v. 

.  ,  ^     Sankaranara- 

These  appeals  coming  on  for  hearing  the  Court  (Subrahmania  yanan  Chetti. 

Aiyar,  J.  and  Davies,  J.)  made  the  following 

ORDER  OP  REFERENCE  TO  A  PULli  BENCH* :— One 
of  the  questions  which  arises  for  determination  in  this  case  is 
whether  sons  of  a  woman  who  succeed  to  her  stridhanam  and 
who  are  at  the  time  the  succession  opens  members  of  a  joint  family 
with  their  father  take  as  joint  tenants  or  as  tenants  in  common. 

This  question  is  one  of  difficulty  having  regard  to  the  recent 
decision  of  the  Judicial  Committee  in  the  Jagampet  cane.^  We, 
therefore,  submit  the  question  for  the  decision  of  the  Full  Bench. 

In  Second  Appeal  No.  1338  of  19'0l. 
Nallapureddi  Narasimha  Reddi..     Ajtpellant  {^st  Defendant). 

V, 

Nallapureddi  Mahalakshmamma 
and  others  ...  ...     Respondents  {Plaintiffn  and 

Defendants  3  to  8). 
Second  appeal  from  the  decree  of  the  District  Court  of  Nellore 
in    A.   S.    No.  359  of  18V? 9,  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Kavali  in  O,  S.  No.  776  of  1897. 

This  second  appeal  coming  on  for  hearing  the  Court  {Benson,  J. 
and  Bhashyam  Aiyangar,  J.)  made  thefoUowing 

ORDER  OF  REFERENCE  TO  A  FULL  BENCHt :— This 
appeal  has  been  argued  on  the  footing  that  the  deceased  husband  • 
of  the  plaintiff,  the  first  defendant's  grandfather  and  the  third 
defendant  were  undivided  brothers  when  they  inherited  their 
maternal  uncle's  property  and  that  no  partition  of  the  property  was 
made  between  the  three  brothers.  The  question  of  law  which  has 
to  be  decided  in  the  case  is  whether  the  plaintiff  as  the  heir  of  her 
husband  who  died  issuless  is  entitled  to  claim  a  third  share  in  the 
property  to  which  share  her  husband  would  have  been  entitled  in 
his  lifetime  if  a  partition  had  been  effected.  It  is  argued  on  the 
strength  of  the  recent  decision  of  the  Privy  Council  in  the  Jagam- 
pet    case^    that    the  maternal   uncle's   estate   devolved   upon   his 

•  19th  March  1903.  t  20th  March  1903. 

1.    I.  L.  B.,  25  M.  678. 
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Karuppai  sister's  sons  who  were  undivided  when  the  inheritance  opened 
V.  as   joint   family  property  with  the  incident  of  the  right  of  survi- 

Twlarchetd.  worship  as  it  is  understood  under  the  Mitakshara  law  and  that 
as  the  plaintiff's  husband  died  without  being  divided  from  the 
1st  and  3rd  def aidants,  his  interest  in  the  maternal  uncle's 
estate  passed  by  survivorship  to  the  Ist  and  2nd  defendants 
and  that  therefore  the  plaintiff  cannot  maintain  this  suit.  The 
question  as  to  whether  the  recent  ruling  of  the  Privy  Council  can 
be  extended  to  inheritance  which  devolves  upon  co-heirs  other  than 
grandsons  by  a  daughter  and  as  to  how  far  that  ruling  is  a  bind- 
ing authority  in  cases  other  than  the  succession  of  grandsons  by 
a  daughter  to  the  maternal  grandfather's  property  which  was  the 
only  question  actually  decided  by  the  Privy  Council  in  that  case  is 
one  of  great  importance  and  not  free  from  difficulty.  We  refer 
the  following  question  for  the  opinion  of  a  Full  Benoh  :  — 

Whether  the  estate  of  a  male  which  devolves  by  inheritance 
on  his  sister's  sons  who  at  the  time  that  the  succession  opens 
happen  to  be  undivided  members  of  one  and  the  same  joint  Hindu 
family  governed  by  the  Mitakshara  law  but  possessing  no  joint 
family  property  is  taktn  by  the  brother  as  joint  f airily  property 
with  the  incident  of  survivorship  as  generally  understood  under  the 
Mitakshara  law  or  as  co-heirs  each  entitled  to  an  undivided  one- 
third  share  which  on  his  death  without  male  issue  devolves  as  his 
separate  property  on  his  widow. 

C,  R,  Tiruvenkatachari  and  8.  Srinivasa  Aiyangar  for  ap- 
pellants in  A.  Nos.  152  and  186  of  1900. 

F.  Kriishnaawami  Aiyar  and  P.  B.  Sundara  Atyar  for  respon- 
dents in  A.  Kos.  152  and  186  of  1900. 

T,  V.  Seshagiri  Aiyar  for  appellant  in  S.  A.  No.  1338  of  1901. 

T.  Ethiraja  Mudaliar  for  respondents  in  S.A.No.  1338  of  1901. 

OPINION  : — These  two  references  are  so  closely  connected 
that  it  will  be  convenient  to  deal  with  them  in  one  judgment. 

The  question  referred  for  opinion  in  Appeal  Suits  Nos.  152 
and  186  is  whether  the  stridhanam  property  of  a  woman,  which 
devolves  on  her  sons,  who  with  their  father  form  an  undivided 
Hindu  family  at  the  time  of  the  mother's  deaths  take  as  joint 
tenants  with  benefit  of  survivorship,  or  jointly  or  in  common 
without  benefit  of  survivorship. 
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The  appellant's  pleader  contends  that  the  recent  ruling  of  the     Karuppai 
Privy  Council  in  Vmikayyamma  Garu  v.   Venhataramanayyamma  v. 

Bahadur  Garu\  on  which  the   respondent  mainly  relies,  does  not  y^an*Chetu 
apply  to  this  case  in  which  the  co-he   irsinherited    the    stridha- 
nam  of  their  mother,   and   that   there   is   no  .warrant  under   the 
Hindu  Law  of  Mitakshara  for  holding  that  the  stridhanam  of  a 
woman  devolves  upon  her  heirs,  even  if  they  be  her  male  issue,  as 
joint  property  with  benefit  of  survivorship.     We  think  that  this 
contention  is  well  founded.     It  is  impossible  to  read  the  judgment 
of  the  Privy  Council  without  coming  to  the  conclusion  that  they 
guarded  themselves  against  using  language  which  would  apply  to 
the  devolution  of  stridhanam  property.     After  setting  forth  the 
facts  of    the  case  fully  at  the  beginning  of   the  judgment,  they 
advert  to  the  obscurity  of  the  Mitakshara  Law  of  Inheritance  in 
the  case  of  woman,  and  refer  to  their  former  decisions  as  conclusively 
establishing  that  property  inherited  by  a  widow  from  her  husband 
or  by  a  daughter  from  her  father,  is  a  limited  and  restricted  estate 
only,  and  not  stridhanam,  and  that  upon  her  death  the  next  heirs 
of  the  husband  or  father  succeed  thereto,  and  that,  therefore,  the 
co-heirs  in  the  case   before   them  on   the  death  of  their  motlier 
succeeded  as  heirs  to  their  maternal  grandfather.     Their  Lordships 
then  propose  the  question  **  What  then  was  the  character  of  the 
property  which  they  took  "?  and  begin  to  answer  it  as  follows  : — 
"  In  the  grandfather's  hands  it  was  separately  acquired  property. 
In  the  hands  of  the  grand-sons  it  was  ancestral  property  which  had 
devolved  on  them  under  the  ordinary  law  of  inheritance.''     If  their 
liordships  were  of  opinion  that  it  would  have  made  no  difference 
whatever  whether  it  was  the  mother's  stridhanam  which  had  devol- 
ved upon  her  sons,  or  the  maternal  grandfather's  property  which 
had  devolved  upon  them,  there  was  no  object  in  making  a  pointed 
statement  that  the  estate  which  a  daughter  inherits  from  her  father 
is  not  her  stridhanam,  and  that  on  her  death  her  sons  take  it  direct- 
ly as  heirs  of  their  maternal  grandfather,  and  that  the  estate,  de- 
volved on  the  grand-sons  under  the  ordinary  law  of  inheritance. 
The  ordinary  law  of  inheritance  referred  to  is,  there  can  be  no 
doubt,  the  cardinal  text  of  the  Hindu  Law  of  Inheritance  to  the 
separate  property  of  a  male,  as  opposed  to  the  inheritance  to  the 

1.    I.  L.  B.,  26  M.  U/  . 
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Karuppai     property  of  a  hermit,  dealt  with  separately  by  the  author  of  the 

T4&chiftiT 

V.  Mitakshara  in  Chap.  2,  S.  8.,  and  the  devolution  of  the  stridhanam 

yaMm'ch^ui  P^^P^^J  ^^  *  woman,  also  separately  dealt  with  in  Ch.  2,  S.  11. 
We  cannot  accede  to  the  suggestion  of  the  respondent's  pleader  that 
"  ordinary  law  of  inheritance  "  is  here  used  as  distinguished  from 
any  mode  of  descent  sanctioned  by  a  special  custom  or  usage 
opposed  to  the  general  law  of  inheritance,  as  laid  down  in  the 
Mitakshara.  Nor  can  we  accede  to  the  appellant's  contention, 
founded  upon  the  passage  quoted  and  followed  by  their  Lordships 
from  the  judgment  in  Katama  Nachiar  v.  The  Rajah  of  Shiva- 
ganga^  that  the  ruling  of  the  Privy  Council  under  consideration 
cannot  apply  to  the  present  case  by  reason  that  the  undivided 
family  in  the  present  case  consisted  not  only  of  the  two  undivided 
brothers,  on  whom  the  stridhanam  devolved,  but  also  of  their 
father,  for  in  the  case  before  their  Lordships  there  was  in  fact,  as 
appears  from  the  judgment  of  this  Court  as  well  as  of  the  Privy 
Council,  the  very  same  joint  family  as  in  the  present  case,  and  the 
property  devolved  on  the  sons  to  the  exclusion  of  their  father. 

As,  then,  the  question  before  us  is  not  concluded  by  the 
authority  of  the  Privy  Council  ruling  relied  on  by  the  respondent, 
we  have  to  consider  what  is  the  rule  of  Hindu  Law  under  the  Mitak- 
shara which  is  applicable.  At  the  outset  we  may  observe  that  the 
stridhanam  property  of  a  woman  with  a  solitary  exception  which 
need  not  be  referred  to  here,  primarily  descends  upon  her  daughters, 
who  either  are,  or  will  necessarily  on  marriage  become,  members  of 
a  difEerent  family,  and  in  default  of  daughters,  on  the  daughter's 
offspring,  females  having  precedence  over  male  offspring.  It  is 
only  in  default  of  the  daughter's  line  that  sons  succeed  to  their 
mother's  stridhanam.  The  rule  of  devolution  is  substantially  the 
same  under  the  Dayabhaga  system  of  Hindu  Law  which,  unlike  the 
Mitakshara,  does  not  recognize  the  benefit  of  survivorship  even 
in  the  case  of  unobstructed  succession  to  the  property  of  a  male. 
In  the  case  of  the  devolution  of  a  male's  property  under  the  Mitak- 
shara, the  cardinal  principle  is  that  it  should  remain  in  the  same 
family,  and  that  is  the  reason  why  agnates,  however  remote,  are 
preferred  to  cognates,  however  near,  with  one  exception,  viz,,  the 
daughter's  son.  So  far  as  a  widow,  daughter,  mother  and  paternal 
grandmother,  who  are  specially  provided  for  in  the  line  of  inheri- 

'  1.    7  M.  I.  A.  611. 
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tance,  are  concerned,  they,  as   has  now  been   conclusively  esta-     Kamppai 
blished,   are    simply    interposed    during  their    life-time,   without  v. 

diverting  the  line  of  inheritance  among  agnates,  until  they  are  ^an^'chetti' 
exhausted.  There  is  not  a  single  instance  indicated  in  the  Mitak- 
shara  of  the  benefit  of  survivorship  between  co-heirs  inheriting 
stridhanam  property,  and,  in  our  opinion,  there  is  no  divergence 
between  the  Mitakshara  and  the  Dayabhaga  as  to  the  character  of 
the  estate  which,  in  the  case  of  stridhanam  property,  devolves 
upon  co-heirs.  It  would  be  revolutionary  to  hold  that  all  property 
which  comes  to  two  or  more  persons  who  happen  to  be  members  of 
an  undivided  family  is  taken  by  them  with  benefit  of  survivorship, 
and  there  is  no  warrant  whatever  in  the  Mitakshara  for  such  a 
general  proposition.  It  has  been  held  in  more  cases  than  one  that 
property  which  comes  to  members  of  an  undivided  family  by 
devise  or  gift  is  not  taken  by  them  with  benefit  of  survivorship. 
Rewun  Per  sad  v.  Mussumat  Badhd  Beeby^,  Bai  Diwali  v,  Patel 
Bechardas^.  The  Privy  Council,  no  doubt,  has  ruled  in  the 
Jagampet  case^  that  the  position  taken  by  the  High  Court  of 
Calcutta  in  Jasoda  Koer  v.  Sheo  Pershad  Singh*,  and  by  this 
Court  in  Sri  Raja  Chelihani  Venhataramanayamma  Garu  v.  Appa 
Rau  Bahadur  Garu^,  that  obstructed  heritage  universally  devolves 
on  co-heirs  as  tenants  in  common,  and  not  as  joint  tenants  with 
benefit  of  survivorship,  is  one  that  is  erroneous ;  but  their 
Lordships  have  ab>tained  from  laying  down  that,  as  a  uni- 
vorsal  rule,  a  heritage  which  devolves  upon  co-heirs,  who 
happen  to  be  all  or  some  of  the  members  of  an  undivided 
family  under  the  Mitakshara^  is  taken  by  them  with  benefit  of 
survivorship.  They  refer  only  to  two  instances  as  disproving  the 
universal  proposition  laid  down  by  the  Calcutta  High  Court,  viz., 
the  case  of  widows  and  daughters  on  whom  the  inheritance  devol* 
ves  with  benefit  of  survivorship,  both  under  the  Mitakshara  and 
Dayabhaga,  and  that  even  after  they  effect  a  partition  between 
themselves  of  their  limited  estate  in  which  they  have  no  interest 
surviving  them,  either  joint  or  several,  transmissible  to  their  heirs. 
Muttu  Vaduganadha  Tevar  v.  Dora  Singha  Tevar^ .     But  we  may 

1.  4  M.  I.  A.  137  at  p.  174.  4.    I.  L.  R.,  17  C.  88. 

2.  I.  L.  R.,  26  B.  445.  6.    I.  L.  R.,  20  M.  207. 

3.  L  L.  B^  25  M.  678.  6.    I.  L.  B.,  8  M.  290  at  p.  801. 
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Kanippai    observe  that  both  these  cases   are   cases   of   inheritance   to  the 

^  **^      property  of  a  male»  and  and   do  not  affect  the  question  of  the 

Sankarajiara-  devolution  of  Stndhanam  properly, 
yanan  Chetti.  r      f       j 

It  is  certain  that  the  author  of  the  Mitakshara  does  not 
distinguish  the  heritage  of  Stridhanam  as  unobstructed  and 
obstructed,  a  distinction  which,  according  to  his  scheme,  was  perti- 
nent only  to  the  inheritance  of  raale  property.  The  definitions  of 
**  obstructed**  and  "  unobstructed"  given  by  him,  and  by  those  who 
follow  him,  refer  in  terms  only  to  the  heritage  of  property  of  a 
raale. 

The  learned  pleader  for  the  respondent  urges  that  the  charac- 
ter of  the  property  which  devolves  upon  sons,  whether  from  tbdr 
father  or  from  their  mother  should  be  taken  to  be  the  same,  inas- 
much as  the  Mitakshara  deals  with  both  in  one  and  the  same  text 
in  more  than  one  place.  He  first  refers  to  chap.  I,  section  3,  com- 
menting upon  Yajnavalkya's  text  chap.  II,  verse  117,  which  nms 
as  follows  : — "  Let  sons  divide  equally  both  the  effects  and  the 
debts  after  the  demise  of  their  two  parents.  The  daughters  share 
the  residue  of  the  mother's  property  after  payment  of  their  share 
of  her  debts,  and  the  issue  succeed  in  their  default.'*  The  author 
of  the  Mitakshara  explains  this  text,  so  far  as  it  relates  to  the 
mother's  heritage,  as  meaning  only  that,  inasmuch  as  it  is  the 
obligation  of  the  sons,  and  not  of  the  daughters,  to  discharge 
the  mother's  debts,  the  sons  are  entitled,  even  if  there  are  daugh- 
ters, to  inherit  so  much  of  the  assets  of  the  mother  as  is  necessary 
to  discharge  her  debts,  and  that  the  daughters  succeed  to  the 
residue  ;  but  if  there  be  no  debts  of  the  mother  to  discharge,  the 
daughters  inherit  the  whole  estate  in  preference  to  the  sons.  The 
author  of  the  Mitakshara,  therefore,  in  this  passage  had  not  in 
contemplation  the  character  of  the  estate  devolving  upon  sons  from 
the  mother.  He  was  only  pointing  out  that  the  real  meaning  of 
f  ajnavalkya  was  not  that,  on  the  death  of  the  moth^,  the  sons 
ought  to  divide  her  property  among  themselves  as  might  at  first 
sight  be  supposed^  but  only  that  they  are  to  inherit  such  portion 
of  the  mother's  property  as  may  be  necessary  to  discharge  her 
debts,  and  that  it  is  upon  the  daughters  that  the  inheritance 
devolves,  subject  merely  to  a  deduction  in  favour  of  the  sons  if 
there  are  any  debts  of  the  mother  to  be  dischi^rg^. 
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The  learned  pleader  for  the  respondent  next  refers  to  chapter  I,     Kariipt>ftl 
section  4,  commenting  upon  Yajnavalkya's  text,  chap.  II,  verse  118  v. 

in  which  it  is  declared  that  whatever  is  acquired  by  one  co- parcener  yanau'chetTl. 
alone,  without  detriment  to  the  father's  estate,  does  not  appertain 
to  the  co-heirs.  The  author  of  the  Mitakshara  explains  that  the 
father's  estate  referred  to  in  the  text  will  also  apply  to  mother's 
estate,  in  other  words,  whatever  is  acquired  by  one  of  the  sons, 
without  the  aid  of  the  mother's  Stridhanam,  will  belong  to  himself, 
and  not  to  him  along  with  the  co-heirs.  Though  the  author  of  the 
Mitakshara  here  refers  only  to  the  mother,  the  reference  is  only  by 
way  of  illustration,  and  the  import  simply  is  that  whatever  is 
acquired  by  one  of  the  co-heirs  without  the  aid  of  the  heritage 
which  has  devolved  on  the  co-heirs,  no  matter  from  whom,  will 
belong  to  him  solely,  and  it  is  only  if  the  acquisition  is  made  with 
the  aid  of  the  heritage  that  it  will  really  form  an  accretion  to  the 
heritage  and  belong  to  all  the  co-heirs  (Burnell's  Dayavibhaga  )). 
48;  Smriti  Chandrika  chapter  6,  paragraph  2,  Krishnasamy  Iyer's 
Translation  p.  78;  Dayabhaga,  Chapter  6,  section  I,  paragraph  17; 
Stokes's  Hindu  Law  Books,  page  269).  The  author  of  the  Mitak- 
shara, therefore,  was  not  thinking  of  the  character  of  the  heritage 
devolving  on  a  plurality  of  co-heirs  from  different  relations,  but 
his  object  was  only  to  declare  that  if  one  of  the  co-heirs  makes 
an  acquisition  without  the  aid  of  such  an  heritage,  it  belongs  to 
him  solely,  and  the  co-heirs  of  the  heritage  cannot  claim  a  share  in 
such  acquisition.  Though  the  author  of  the  Mitakshara  deals 
specially  with  the  partition  of  father's  heritage  by  sons,  yet  it  is 
clear  from  Chap.  I,  S.  1,  paragraphs  4  and  5,  that  the  rules  pres- 
cribed for  the  partition  of  the  father's  estate  apply  mutatis  mutandis 
to  the  partition  of  heritage  from  any  relation,  and  by  co-heirs, 
whether  sons  or  other  relations  of  the  deceased. 

Another  argument  used  by  the  respondent's  pleader  is  that, 
as  in  the  case  of  the  grandsons  inheriting  to  the  paternal  grand- 
father, so  in  the  case  of  grand-children  inheriting  to  the  Stri- 
dhanam of  the  maternal  or  paternal  grandmother,  they  take  per 
stirpes  and  not  per  apita.  No  doubt  there  may  be  this  similarity, 
but,  as  pointed  out  by  the  learned  pleader  for  the  appellant,  there 
is  a  dissimilarity  in  another  respect,  viz*,  that  where  the  deceased 
dies  leaving  children  and  grandchildren  the  grandchildren  do  not 
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Karuppai     }yy  representing  their  deceased  mother  or  father,  as   the  case  may 
V.  be,  step  into  their  shoes  and  inherit  along  with  the  children  of  the 

yanan  Chetti.  ^©ceas©^- 

The  respondent's  argument  does  not,  therefore,  carry  any 
weight,  and  is  especially  ineffective  in  view  of  the  fact  that 
notwithstanding  that  daughter's  sons  do  not  take  per  stirpes,  hut 
per  capita y  it  has  lieen  held  by  the  Privy  Council  tiat  maternal 
grandfather's  property  devolves  upon  them  with  benefit  of  survi- 
vorship. We  must,  therefore,  hold  that  none  of  the  arguments 
addressed  to  us  show  that  stridhanam  property,  when  it  devolves 
upon  a  plurality  of  heirs,  is  held  by  them  with  benefit  of  survivor- 
ship, or  that,  at  any  rate,  it  is  so  in  the  case  of  stridhanam  property 
of  a  mother  devolving  upon  her  sons.  We  must  also  hold  that  in 
the  case  of  the  devolution  of  stridhanam  property  there  is  nothing 
peculiar  in  the  Mitakshara  law  as  distinguished  from  the  Daya- 
bhaga  law,  so  as  to  import  the  (doctrine  of  survivorship  as  between 
the  co-heirs  and  thus  restrict  the  operation  of  the  rules  of  inherit- 
ance laid  down  for  the  devolution  of  stridhanam  property. 

Our  answer  to  the  question  referred  to  us  in  Appeal  Suits 
Nos.  152  and  186  is  that  the  sons  take  the  stridhanam  of  their 
mother  as  co-owners  or  tenants  in  common. 


The  second  question  referred  for  our  opinion  is  whether  the 
maternal  uncle's  estate  devolves  upon  his  nephews  who,  at  the  time 
of  their  uncle's  death,  are  members  of  an  undivided  family,  as 
joint  tenants  with  benefit  of  survivorship,  or  as  tenants  in  common, 
or  co-owners  without  benefit  of  survivorship. 

The  real  question  which  we  have  to  decide  is  whether  this 
matter  is  concluded  by  the  ruling  of  the  Privy  Council  in  the 
Jagampet  caee^. 

We  should  have  no  hesitation  in  holding  that  it  is  not  so 
concluded,  but  for  the  observations  contained  in  the  Judgment 
of  the  Privy  Council  that  the  decision  of  this  Court  in  Sri  Raja 
Chelikani  Venkataramnnayyamma  Garu  v.  Appa  Rau  Bahadur 
Oaru^  which  was  before  their  Lordships  in  Appeal  and  which  was 
reversed,  and  also  the  decision  of  this  Court  in  Saminadha  Pillai 

1.    I.  L.  B.,  £6  M.  678.  2.    I,  L.  B.,  20  M.  207. 
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V.  Thangathanni^  were  open  to  the  same  objections  as  tiieir  Lord-      Karuppai 
ships  pointed  out  to  the  decision  of  the  Calcutta  High  Court  in  v 

Jasoda  Koer  v.  Sheo  Pershai  Singh'',  which  was  followed  by  this  ^ ^^'j^^^^J^; 
Court  in  the  two  cases  referred  to.  After  full  consideration,  and 
not  without  some  diffidence,  we  have  come  to  the  conclusion  that 
the  ruling  in  the  Jagampet  case  does  not  conclude  the  question 
referred  to  us.  At  the  outset  we  may  observe  that  the  ruling  of 
their  Lordships  with  which  we  are  dealing  in  terms  applies  only 
to  the  case  of  daughter's  sons.  These  form  a  class  of  co-heirs, 
not  liable  to  be  increased  after  the  inheritance  has  devolved  on 
the  class.  But  the  same  cannot  be  said  of  all  other  classes  of 
co-heirs,  such  as  sisters'  sons  who  succeed  in  priority  to  a  sister, 
Lahshmanammal  v.  Thiruvengada^ ,  In  the  case  of  the  latter  class, 
therefore,  an  anomaly  occurs  m  applying  the  principle  of  survivor- 
ship which  does  not  arise  in  applying  it  to  the  former  class. 
In  the  case  of  daughter's  sons  the  inheritance  will  not  devolve  on 
them  until  after  the  death  of  all  the  daughters,  and  no  one,  there- 
fore, can  come  into  existence  in  the  undivided  family,  as  a 
daughter's  son,  after  the  inheritance  has  devolved  upon  the 
class ;  but  in  the  case  of  the  heritage  of  a  maternal  uncle  there 
may  be  only  one  or  two  nephews  in  the  undivided  family  at  the 
time  of  the  uncle's  death,  and  the  other  nephews  may  be  born 
subsequent  thereto.  Though  such  after-bom  nephews  are  part 
of  the  same  class  as  the  nephews  who  were  in  existence  at  the 
time  of  the  uncle's  death,  yet  they  can  acquire  no  right  in  the 
property  of  their  maternal  uncle  which  has  already  vested  in  the 
nephews  who  were  in  existence  when  the  uncle  died. 

Such  right  as  they  may  acquire  by  birth  in  the  joint  family 
property  of  their  father  or  grandfather  will  be  limited  to  paternal 
property  or  to  property  of  the  paternal  line.  In  an  undivided 
family  every  member  on  birth  acquires  a  right  in  such  property, 
and  the  right  accruing  to  him  is  equal  to  that  of  his  father  in 
the  paternal  grandfather's  property.  By  the  principle  of  repre- 
sentation, which  obtains  in  an  undivided  family,  the  male  issue 
of  a  deceased  member  steps  into  the  shoes  of  the  deceased. 

In  the  case,  then,  that  we  are  considering,  the  after-born 
nephew  cannot,  on   his  birth  into    the   undivided    family,  acquire 

1.     I.  L.  R.,  19  M.  70.  2.    I,  L.  R.,  17  C.  33.  3.     1.  L.  R.,  5  M.  241. 
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Karuppai     any  right   in   the   property  of   his   maternal   uncle  since  it  had 

Nachiar 

V.  already  vested  in  his  brothers  before  he  was  born. 

Saiikaranara- 
yanan  Chetti.  If  sisters'  sons  take  the  heritage  simply  as  co-heirs,  without 

benefit  of  survivorship  though  they  are  members  of   an  undivided 

family,  the  property  will  belong  to  them  as  their  separate  property, 

and  on  the  death  of  each,  his  undivided  share  will  devolve  upon 

his  separate  heirs,  including  of  course  his  after-born  brothers,    • 

In  the  Jagampet  case  their  Lordships  of  the  Privy  Council, 
while  stating  that  in  the  grandfather's  hands  the  estate  was  sepa- 
rately acquired  property,  added  that  it  became  ancestral  property 
in  the  hands  of  the  grandsons  when  it  devolved  on  them  by 
inheritance ;  and  their  Lordships  applied  the  law  of  survivorship 
in  tracing  succession  to  such  property  on  the  death  of  one  of  the 
grandsons.  We  cannot,  therefore,  regard  the  use  of  the  expression 
"  ancestral  property''  as  suggested  by  the  learned  pleader  for  the 
appellant  as  a  mere  casual  statement,  carrying  no  special  signifi- 
cance. In  the  Hindu  law  the  word  "  ancestor"  is  not  used  in  the 
wide  sense  in  which  it  is  used  in  English  law  as  merely  equivalent 
to  the  'pi'<ypositu8  and  as  the  correlative  of  heir.  In  Hindu  law  it 
is  used  only  as  signifying  a  direct  ascendant  in  the  paternal  or 
maternal  line,  and  more  technically  as  signifying  the  paternal 
grandfather  and  his  ascendants  in  the  male  line,  and  in  Cole- 
brooke's  translation  of  the  Mitakshara  it  is  the  expression  "  father's 
father's  property''  that  is  translated  into  *^  ancestral  property." 
While  it  may  or  may  not  bo  that  the  expression  '*  ancestral 
property "  in  their  Lordships'  judgment  is  used  in  the  latter 
sense  in  which  technical  sense  it  is  used  in  several  judgments  of 
their  Lordships  of  the  Privy  Council  and  also  by  the  Indian 
Legislature  in  tSuraj  Bunni  Koer  v.  Sheo  Persad  Singh^,  Parhati 
Kumari  Debt  v.  Jagadis  Chunder  Dhabal^,  Rajah  Suraiwni  Venkaia 
Gopala  Nara^imha  Rote  v.  Rajah  Suraneni  Lakshma  Venkama 
How*^  Umrithnath  Chowdhry  v.  Goi'eenath  Chotodhry^,  and  Article 
126  of  the  second  Schedule  to  the  Indian  Limitation  Act  of  1877, 
it  appears  to  us  clear  that  it  is  not  used  as  denoting  property  other 
than  that  which  has  devolved  fi'om  a  direct  ancestor  either  in  the 
paternal  or  maternal  line.  In  the  case  before  their  Lordships  the 
property  had  devolved  from  the  maternal  grandfather.    In  the 

1.  I.  L.  R.,  6  C.  148  at  164.         3.  13  M.  I.  A.  p.  113  ai  p.  lia 

2.  29  C.  433  at  i;^.  45a.  4.  18  M.  L  A.  p.  642  at  {w  54ii 
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present  case    the    maternal    uncle    from   whom   the    inheritance     Kamppai 

devolved  cannot  be  regarded  as  an  ancestor  in  the  maternal   line,        "^.  ^^^ 

in  the  sen.«e  in  which  the  term  is  used  by  writers  on  Hinda  Law.  ^a"*t*ra«imi- 

"^  janan  Ohetti. 

So  far  as  daughter's  sons  are  concerned,  they  have  a  peculiar  position 

in  the  Hindu  Law  which  is  denied  to  all  other  cognates.  Under 
the  older  Hindu  J^air,  the  son  of  an  appointed  daughter  {putrika 
putra)  was  equal  to  an  Aurasa  or  legitimate  son  and  he  took  his 
rank,  according  to  many  authorities,  as  the  highest  among  the 
secondary  sons.  Although  this  branch  of  the  law  is  now  obsolete, 
its  effect  survives  in  the  Hindu  Law  of  Inheritance  and  in  the 
consciousness  of  the  people,  for  even  now  he  takes  a  place  practi- 
cally next  after  male  issue,  the  widow  and  daughters  being  simply 
interposed  during  their  respective  lives  and  the  maternal  grand- 
father is  regarded  ^'  as  becoming  the  possessor  of  a  son's  son.'' 

The  position  of  a  daughter  and  daughter's  son  in  the  line  of 
inheritance  is  considered  in  the  Mitakshara,  Ch.  2,  S.  2,  para- 
graphs 5  and  6,  from  which  we  quote  the  following  :  '*  Then 
Vishnu  says  '  If  a  man  have  neither  son,  nor  son's  son,  nor  (wifg 
nor  female)  issue,  the  daughter's  son  nhall  take  his  wealth.  For  in 
regard  to  the  obsequies  of  ancestors>  daughter's  sons  are  con- 
sidered as  son's  sons.'  Maiiu  likewise  declares  "  By  that  male 
child  whom  a  daughter,  whether  formally  appointed  or  not,  shall 
produce  from  a  husband  of  an  equal  class,  the  maternal  grand- 
father becomes  the  grandsire  of  a  son's  son  :  let  that  son  give  the 
funeral  oblation  and  possess  the  inheritance."  See  also  Daya* 
bhaga.  Chap.  XL,  Sect.  II,  paragraphs  18,  19  and  20  (Stokes's 
Hindu  Law  Books,  p.  327;. 

The  difference  in  his  position  under  the  old  law  and  the 
present  law  is  that  under  the  former  if  he  is  the  son  of  an  appoint- 
ed daughter,  (and  only  one  such  daughter  can  be  appointed),  he 
becomes  by  a  fiction  of  law  the  son  or  son's  son  of  the  maternal 
grandfather,  and  as  such  a  member  of  the  grandfather's  family 
and  is  not  a  member  of  his  own  father's  family  (Mitakshara,  Ch.  1 
S.  11,  paragraph). 

Under  the  present  law  he  is  a  memWr  of  his  own  father's 
family,  but  he  is  regarded  as  being  also  as  good  as  a  son's  son  to 
his  maternal  grand-father. 
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Kaiuppai  Jf  by  reason  of  a  daughter's  son  being  considered  for  spiritual 

V.  purposes  as  equal  to   a  son's  son,  when   the  maternal  grandfather 

yanan  Cheiti.  ^^^  without  male  issue;  the  estate  devolving  upon  him,  (though  as 
'  obstructed   heritage')  from   the  maternal   grandfather,  can,  by  a 
fiction  of  law,  be  regarded  as  '  ancestral'  property  in  his  hands  in 
the  technical  sense  in  which  that  term  is   used  in  the   Hindu  law, 
viz.,  as  denoting  property  descending  from  a  paternal  male  ances- 
tor, the  daughter's  sons,  when  there  are  more  than  one,  will  not 
only  hold  such  estate  as  joint  family  property  with  mutaal  rights 
of  survivorship  to  the  exclusion  of  their  father  and  his  other  co- 
parceners, if  any,  but  their  male  issue  will  also  on  birth  acquire  in 
such  property,  a  right  jointly  with  and  equal  to  their  father's. 
But  if  the  estate  devolving  on  daughter's  sons  is  to  be  regarded 
only,  as  in  truth  it  is,  as  coming  to  them  from  the  maternal  line, 
their  male  i^sue  cannot  acquire  in   such  estate  a  right  by  birth 
equal  to  their  father's,  for  such  right  is  expressly  limited  to  property 
devolving   upon  the  father  from   the   paternal  line   (Mitakshara, 
Ch.  I,  S.  5,  paragraph  5).     Tiie  anomaly  in  the  latter  view  will  be 
that  though  the   daughter's  sons  who  are  undivided  as  between 
themselves  hold  the  maternal  grandfather's  estate,   (according  to 
the   ruling  of  the  Privy  Council  in  the  Jagampet   case),  as  joint 
family  property   with   the  benefit  of  survivorship    as  understood 
under  the  Mitakshara  law,  yet  their  male  issue  will  not  become 
joint  owners  in  such  property  possessing  equal  rights  with  their 
father.     There  can  hardly  be  any  doubt  that  the  right  of  survivor- 
ship on  which  the  ruling  of  the  Privy  Council  is  based,  is  the  right 
of  survivorship  obtaining  under  the  Mitakshara  system,  {Jogemcar 
Narain  Deo  v.   Bam  Chandra  Dutf)  according  to  which  the  right 
will  not  prevail  in  favour  of  the  survivor,  as  against  the  male 
issue  of  the  deceased.     Under  the  Mitakshara  joint  family  system 
there  can  be  no  joint  family  property  in  respect  of  which  the  male 
issue  of  the  joint  owners  will  not  by  birth  become  joint  owners  with 
their  father  (See  Budarsanam  Maistri  v.  Narasimhulu  Maistri*). 

If,  therefore,  we  are  to  understand  the  expression  'ances- 
tral property  ^  in  their  Lordships'  judgment  otherwise  than  in  its 
technical  sense,  according  to  which  it  is  property  in  which  a  son 
on  his  birth  becomes  an  equal  o^ner  with  his  father,  the  result  of 

1.     I.  L.  E.,  23  C.  670  at  679.  2.    1.  L.  R.,  25  M.  U9  at  pp.  156,  156. 
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the  ruling  will  be  that  a  species  of  joint  family  property  unknown      Kamppai 
to  the  Mitakshara  will  be  brought  into  existence.  v. 

But  for  the  absence  of  any  allusion  in  the  judgment  of  the  yanan^hetu 
Privy  Council  to  the  texts  already  quoted,  declaring  a  daughter's 
son  to  be  as  good  as  a  son's  son,  and  that  "  there  is  no  difference  in 
law''  between  them,  we  should  not  hesitate  to  say  that  the  expres- 
sion '  ancestral  property  '  is  used  in  the  judgment  in  the  techincal 
sense  already  referred  to.  The  nature  of  the  estate  devolving 
upon  a  daughter's  son  was  considered  by  this  court  in  two  casee 
Muttayan  Chetty  v.  Sivagiri  Zamindar^,  Sivaganga  Zamindar  v. 
Lakshmana^  both  of  which  were  considered  by  this  court  in  the 
Jagampet  case^.  In  both  the  question  raised  was  whether  the  son 
of  the  daughter's  son  had  a  right  of  interdiction  against  an 
alienation  made  by  his  father  of  his  maternal  grandfather's 
property.  In  both  these  cases  it  was  held  that  though  in  respect 
of  such  property,  the  son  may  not  on  birth  become  an  equal  owner 
with  his  father,  entitled  to  demand  partition  from  his  father,  yet 
such  property  is  not  the  self -acquisition  of  the  father  which  he 
can  alienate  at  his  will  and  pleasure.  The  former  case  was  carried 
in  appeal  to  the  Privy  Council  and  their  Lordships,  while  concurring 
in  the  view  that  the  property  was  not  the  self-acquisition  of  the 
father,  refrained  from  deciding  whether  or  not  the  father  had 
absolute  power  of  disp.)sition  over  such  property  as  he  has  over  his 
self-acquisition — the  decision  of  that  question  having  become 
unnecessary  in  the  view  which  they  took  of  the  case  ou  another 
point.  If,  in  the  recent  decision  of  the  Privy  Council  in  the 
Jagampet  case*,  the  expression  '  ancestral  property'  be  r^arded  as 
having  been  used  by  their  Lordships  in  the  restricted  technical 
sense  above  referred  to,  the  result  will  be  that  the  son  will  have 
an  equal  right  with  his  father  in  the  property  which  has  devolved 
on  the  latter  from  his  maternal  grandfather,  and  the  ratio  decidendi 
of  the  rulmg  itself  may  be  inferred  to  be  that  when  the  maternal 
grandfather's  property  devolves  upon  the  sons  of  a  daughter,  they 
and  they  alone  succeed  to  the  maternal  grandfather  as  if  he  was 
their  father's  father,  but  in  respect  of  their  own  paternal  property 
they  will  be  joint  owners  thereof  with  their  father  and  his  other 
CO- parceners,  if  any. 

1.  I.  L  R„  3  M.  370.  3.     I.  L  R.,  25  M.  678. 

2.  I.  L.  B.,  9  M.  188.  4.    I.  L.  B.,  6  M.  1. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present: — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 


Rnngiah  Goundan  and  others   ... 

V. 

G.  Nanjappa  Row  and  others    . . . 


Appellants* 
(Petitioners). 

Respondents. 

{Counter 'Petitioners.) 


Vinnginh       Limitation  Act  XV 0/  1877,  Arts.  178  and  17^-Art  IX of  1871,  Art.  167 pam.  A—Te*t(^ 

Goundan  appUcahility  of  Article^— Mortgage- decree — Application  for  ejrecution—Limttatim— 

NaniaDPa  ^*''*'   Procedure  Code,   B    ?AS — Stay  of  executionSuit  ditposed  of--App\icati»n 

Row.  after   such  dispofal  of — Application  for   order  ahsotnte-^Application   to  keep  decree 

alive. 

Whether  Art.  179  or  Art.  178,  will  apply  to  a  particalar  application  will  depciKl 
upon  the  natnre  and  portion  of  the  decree  Bought  to  be  executed  and  upon  the  fact 
of  the  application  in  question  being  the  first  or  a  subsequent  application. 

Tlie  true  criterion  in  determining  whether  Art.  179  or  178,  applies  to  a  particular 
application  is  to  ascertain  whether  any  one  of  the  fdx  points  of  time  specified  in 
CoL  8  of  Art.  179  is  applicable  to  it  and  if  none  of  them  applies  it  is  only  then  thst 
Art.  178  wiU  apply. 

Under  the  present  Law  (See  para.  4  off  Art.  179)  an  application  cannot  be  mtde 
merely  for  the  purpose  of  signifying  the  decree-holder's  intention  to  keep  the  deciet 
it\  force  as  it  would  be  possible  under  the  old  Law  (See  para.  4  of  Art.  167  .of  Act 
IX  of  1871) 

An  order  staying  execution  under  S.  248,  C.  P.  C,  merely  pontpones  exectiti« 
but  does  not  vary  the  decree.  . 

An  order  varying  the  decree  can  oaly  be  made  either  on  review  under  S.  613, 
C.  P.  C,  or  on  amendment  under  8.  206,  C.  P.  C,  or  under  S.  210,  C.  P.  C 

An  order  staying  execution  may  be  passed  either  by  the  Court  which  passed  the 
decree  or  by  the  Court  executing  the  decreo  as  a  proceeding  in  execution  under  8. 
344,  C.  P.  C. 

Where  an  order  is  passed  under  S.  243,  C.  P.  C,  staying  execution  of  a  decree 
pending  the  disposal  of  a  suit,  no  day  is  fixed  for  payment  of  the  amount  due  ander 
the  decree  within  the  meaning  of  para.  6,  Art   179  (3rd  Col.). 


•A.  A  O.  Nob.  Ill  and  112  of  1902. 


16th  July  9108. 
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A  decree  which  directs  a  sale  of  the  mortgaged  property  in  default  of  payment  Rung^ah 

of  the  mortgage  money  within  a  time  fixed  by  the  decree  is  not  a  decree  directing  ^ounaan 

the  payment  of  the  amount   to   l)e  made  at  a  certain  date  witliin  the  meaning  of  Nanjappa 
p'lra.  C,  Col.  3  of  .Vrt.  17l),  Schedule  II  of  the  Limitation  Act  (XV  of  1877).  Ro>^. 

Where  no  prior  application  for  execution  of  such  det*ree  or  to  take  Bomo  step 
in  aid  of  execution  is  made  and  an  order  is  obtained  under  S.  243,  C.  P.  C,  staying 
execution  of  such  decree  pending  the  disposal  of  another  suit  then  an  application  for 
execution  made  after  the  disposal  of  such  suic  is  governed  by  Art.  178  of  Schedule 
II  of  the  Limitation  Act  although  3  years  may  have  elapsed  from  the  date  of  tbo 
decree  or  the  date  mentioned  in  the  decree  for*  payment  provided  the  application  is 
within  3  years  from  the  disposal  of  iho  suit  when  the  right  to  apply  for  execution 
accrues  and  provided  3  years  from  the  date  mentioned  in  the  decree  for  payment 
have  not  elapsed  at  the  date  of  the  order  stayuig  execution. 

A  first  application  for  execution  of  a  decree  directing  tho  sale  of  mortgaged 
property  made  on  default  of  payment  by  the  mortgagor  within  the  time  fixed  is 
gorerned  by  Art.  178  and  not  Art.  179. 

Where  there  is  a  personal  decree  against  tho  mortgagor  and  tho  application 
is  to  execute  the  decree  as  such,  limitation  will  run  from  the  date  of  the  decree 
under  para  1,  if  pajrment  is  enforceable  under  the  decree  from  the  date  thereof  or 
from  a  future  date  if  payment  can  be  enforceil  under  the  decree  only  on  or  after 
such  future  date  fixed  in  the  decree. 

An  application  for  an  order  absolute  for  sale  under  S.  89  of  the  Transfer  of  Pro- 
l>city  Act  is  only  an  application  to  enforce  the  decree. 

In  construing  the  Articles  of  Schedule  I  of  the  Limitation  Act  stress  must 
not  be  laid  exclusively  upon  the  entry  in  the  first  colunm  ignoring  the  entries  in  tho 
3rd  column. 

If  the  various  starting  points  fixed  in  the  3rd  colunui  of  any  article  from 
wliich  the  period  of  limitation  is  to  be  reckoned  do  not  cover  all  cases  falling  within 
the  class  of  suits  or  applications  described,  then  the  article  in  question  is  not  exhaus- 
tive of  the  class.  If  the  article  is  inapplicable  to  certain  cases  compnsed  in  the  class, 
those  cases  will  be  governed,  in  the  case  of  suits  by  the  residuary  Article  No.  120 
and  in  the  case  of  applications  by  the  residuary  Article  No.  178. 

Appeals  from  the  orders  of  the  Subordinate  Judge^s  Court  of 
the  Nilgiris,  E.  P.  No.  418  of  1902  and  in  M.  P.  No.  245  of  1902, 
respectively,  in  O.  S.  No.  74  of  1896. 

Tte  Advocate-Oeneral,  C.  Sankaran  Nair  and  8,  Kasturvranga 
Aiyangar  for  appellants. 

A.  8.  Cowdell  and  P.  8.  Sivaswami  Aiyar  for  respondants. 
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The  Court  delivered  the  following 

JUDJMENT:— In  A.  A.  0.   No.   Ill    of    1902.— Tliis  is  a 
matter  arising  in  execution  of  the  decree  in  O.  S.  No.  74  of  1896 
which  was  brought   by  the   appellants  against   the   respondents. 
The  decree  bears  date  the  lUth  November  1897  and  the  portion  of 
the  decree  that  is  now  sought  to  be  executed  runs  as  follows  :— 
"  That  in  default  of  the  defendants  or  any  of  them  paying  the  sum 
of  Bs.  47,852  with  further  .interest   thereon   at   7   per   cent,  per 
annmn  from  date  of  suit  to  date  of  payment  on  or  before  the  10th 
May  1898,  the  hypothecated   property  hereinafter  dosciibed  or  a 
sufficient  portion  thereof  be  sold  and  that  the    proceeds  of  such 
sale,  etc.''     At  the  time  of  the  passing  of  the  said  decree  there  was 
pending  in  the  same  court  another  suit  No.  82  of  1896  which  was 
brought  by  the  respondents  Nos.  1  to  3  against  the  appellants  and 
in  which  they  claimed  Rs.  93,973-2-10  from  the  appellants.     On  the 
27th  November  1897  an  application   was    made    by   respondents 
Nos.  1  to  3  (defendants)  in  O.  S.  No.  74  under  S.  243,  Civil  Proce- 
dure Code  for  stay  of  execution  of  the  decree  therein  pending  the 
disposal  of  O.  S.  No.  82  and  after  issuing  notice  to  the  appellants 
an  order  was  passed  on  31sb  January  1898  directing  stay  of  execu- 
tion of  the  decree  in  0.  S.  No.  74  until  the  disposal  of  the  said  suit 
No.  82  of  1890.     0.  S.  No.  82  of   1896  was  tried  and  disposed  of 
by  the  Sub-court  on  23rd  December  1901.     Thereupon,  the  present 
application  (E.  P.  418  of  1902}  was  made  by  the  appellants  on  the 
20th  March  1902  praying  for  the  sale  of  the  hypothecated  proper- 
ties and  the  Subordinate  Judge  applying  article  179  of  schedule  II, 
Indian  Limitation  Act,  held  that  the  application  was  barred  by 
limitation  and  dismissed  the  same. 

This  was  the  very  first  application  made  for  execution  and  it  is 
admitted  that  no  prior  step  in  aid  of  execution  had  ever  been  taken. 
If,  as  held  by  the  Subordinate  Judge,  the  article  of  the  law  of 
limitation  applicable  to  the  case  were  179,  we  should  be  constrained 
to  uphold  his  decision  and  hold  that  the  application  was  barred  by 
limitation  and  that  S.  15  of  the  Limitation  Act  could  not  be  relied 
on  for  saving  the  application  from  the  bar  of  limitation  as  the 
provision  therein  made  for  enlarging  the  ordinary  period  of  limita- 
tion is  applicable  only  to  a  suit,  which  word  as  defined  in  S.  3  of 
the  Act  must,  for  the  purpose  of  limitation,  be  taken  as  excluding 
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applications  which  are  made  in  a  suit.     It  may  be  that  under  Act      Bnngiah 
IX  of  1871  there  was  no  necessity  to  extend  the  provisions  of  S.  16  y.  ^ 

of  the  Act  (which  corresponds  to  S.  15  of  the  present  Act)  to  ^^^L^^* 
applications  for  execution  of  decrees^  for  under  that  Act  though  the 
execution  of  a  decree  might  have  been  stayed  by  injunction  or 
otherwise,  the  decree-holder  might,  for  the  purpose  of  the  law  of 
limitation,  simply  present  a  petition  signifying  his  intention  to  keep 
the  decree  in  force  and  such  application  though  it  was  presented 
during  the  continuance  of  the  order  staying  execution  would  give 
him  a  fresh  starting  point  (vide  paragraph  4,  column  3,  article  167, 
Schedule  II  Act  IX  of  1871.  Under  paragraph  4  of  column  3  of 
article  179  of  Act  XV  of  1877,  corresponding  to  article  167  of  Act 
IX  of  1871,  the  application  which  would  furnish  a  fresh  starting 
point  for  limitation  must  be  one  made  in  accordance  with  law  for 
execution  or  to  take  some  step  in  aid  of  execution  of  the  decree  and 
not  one  made  merely  to  keep  the  decree  in  force.  Such  boiug  the 
case  it  is  only  reasonable  and  proper  that  in  computing  the  period 
of  limitation  prercribed  for  an  application  for  execution  of  a  decree 
the  time  during  which  the  attaching  decree-holder  prosecutes  a  suit 
under  S.  283,  Civil  Procedure  Code  or  during  which  execution  of 
the  decree  or  a  portion  of  it  has  been  stayed  by  injunction  or  other- 
wise should  be  excluded.  But  as  the  law  now  stands  ''  such  course 
is  not  authorised"  (NarayaTian  Nambi  v.  Pappi  Brahmam^)  and  it 
is  not  always  possible  to  relieve  the  applicant  from  the  bar  of  limi- 
tation by  reviving  an  application  which  had  been  presented  before 
the  institution  of  the  suit  under  S.  283  or  before  the  order  staying 
execution.  It  may  be  that  as  in  the  present  case  no  application 
had  been  or  could  have  been  presented  before  the  order  staying 
execution.  And  in  cases  in  which  an  application  had  been  present- 
ed prior  to  the  suit  under  S.  283  or  to  the  order  staying  execution, 
it  might  have  terminated  in  a  manner  which  would  make  it 
impossible  to  revive  the  same,  after  the  disposal  of  the  suit  or  the 
expiration  of  the  order  as  the  case  may  be. 

It  has  been  argued  on  behalf  of  the  appellants  that  even  under 
article  179,  the  application  is  not  barred  by  limitation  inasmuch 
as  the  effect  of  the  order  passed  under  S.  243,  Civil  Procedure  Code, 
staying  execution  of  the  decree  was  to  postpone  the  date  fixed  for 

1.    I.  If.  B.,  10  M.  22  at  p.  24. 


Digitized  by 


Google 


416 


THE    MADRAS    LAW   JOUENAL    RKPORTB. 


[vol.  riir. 


Bimgiah 
Ooondan 

V. 

Nanjappa 
Bow. 


payment  from  the  10th  May  1898  to  the  date  of  the  decree  in 
0.  S.  No.  82  viz,,  23rd  December  1901  and  reading  the  decree  as 
thus  varied  limitation  should  be  reckoned  from  the  latter  date 
under  paragraph  6  of  column  3  of  article  1 79.  It  is  impossible  to 
accede  to  this  argument  for  two  reasons.  An  order  relating  to  the 
stay  of  execution  cannot  be  regarded  as  an  order  varying  the  decree 
either  on  review  (S.  623)  or  under  S.  206  or  under  B.  210  which  are 
the  only  sections  under  which  a  decree  can  be  altered  or  varied  by 
the  court  which  passed  the  same.  An  order  staying  execution  is 
passed  not  necessarily  by  the  court  which  passed  the  decree,  but  bv 
the  court  executing  the  decree  as  a  proceeding  in  execution  under 

5.  244)  and  the  order  is  in  reality  only  one  postponing  execution 
and  not  one  varying  the  decree- 
Further,  a  decree  which  directs  the  sale  of  mortgaged  property 

in  default  of  payment  of  the  mortgage  n\oney  declared  due  on  or 
before  the  date  fixed  in  the  decree,  is  not,  within  the  meaning  of 
paragraph  6,  column  3,  article  179,  a  decree  directing  the  payment 
of  the  amount  to  be  made  at  a  certain  date.  If,  however,  there  is 
also  a  personal  decree  against  the  mortgagor  and  the  application  is 
to  execute  the  decree  as  such,  limitation  will  run  from  the  date  of 
decree  under  paragraph  1,  if  payment  is  enforceable  under  the 
decree  from  the  date  thereof  or  from  a  future  date  under  paragraph 

6,  if  payment  can  be  enforced  under  the  decree  only  on  or  after 
such  future  date  fixed  in  the  decree.  Neither  paragraph  I  nor 
paragraph  6  can  apply  to  the  execution  of  a  mortgage  decree  as 
such,  *.  e.,  to  an  application  for  sale  of  the  mortgaged  property 
which  the  decree  directs  to  be  sold,  in  default  of  payment  of  the 
ascertained  amount  on  or  before  the  day  fixed  in  the  decree. 

In  our  opinion  the  application  in  question  is  governed  by 
article  178  and  not  by  article  179,  inasmuch  as  no  prior  application 
for  execution  of  the  decree  or  to  take  some  step  in  aid  of  execution 
of  the  decree  had  been  made,  and  we  cannot  accede  to  the  conten- 
tion on  behalf  of  the  respondents  that  article  179  is  exhaustive  of 
applications  for  execution  of  decrees  and  that  article  178  cannot 
be  applied  to  any  application  for  execution  of  any  decree.  In  con- 
struing article  179  one  must  not  lay  undue  strass  upon  the  entry  in 
the  first  cohimn,  ignoring  the  entries  in  the  third  column.  If  the 
various  starting  points  fixed  in  the  third  column  of  any  article 
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from  which  the  period  of  limitation  is  to  be  reckoned  do  not  cover 
all  cases  falling  within  the  class  of  suits  or  applications  described  in 
the  first  column,  it  will  be  impossible  to  hold  that  the  article  in 
question  is  exhaustive  of  the  class.  If  the  article  is  inapplicable 
to  certain  cases  comprised  in  the  class  those  cases  will  be  governed, 
in  the  case  of  suits,  by  the  residuary  article  No.  120  and  in 
the  case  of  applications  by  the  residuary  article  No.  178.  By 
way  of  illustration  we  may  refer  to  two  instances  in  support  of  this 
view.  Though  the  first  column  of  article  10  is  exhaustive  of  the 
class  of  suits  to  enforce  a  right  of  pre-emption  yet  it  was  found  that 
neither  of  the  points  of  the  time  fixed  in  the  third  column  thereof 
was  applicable  to  the  case  of  Batul  Begum  v.  Mansurali  Khan^ 
and  the  Privy  Council  held  in  that  case  that  the  article  appli- 
cable was  not  article  10  though  the  suit  was  one  to  enforce  a 
right  of  pre-emption  but  the  residuary  article  No.  120.  Similarly 
the  first  column  of  article  64  is  in  terms  exhaustive  of  suits 
for  the  recovery  of  money  due  on  accounts  stated.  But  the  third 
column  clearly  shows  that  the  article  is  limited  to  cases  in  which 
the  accounts  are  stated  in  writing  signed  by  the  defendant  or  his 
agent.  It  has  been  held  in  several  reported  cases  that  article  179 
is  inapplicable  to  certain  applications  for  execution  of  decrees 
and  that  the  appropriate  article  applicable  thereto  is  178.  In 
yfuhammad  Suleman  Khan  v.  Muhammad  Yar  Khan^  in  which 
the  decree  as  originally  drawn  was  incapable  of  execution  it  was 
held  that  an  application  made  within  three  years  from  the  time 
when  it  was  under  S.  206  amended  (about  12  years  after  the 
date  of  the  decree)  was  governed  not  by  article  179  but  by  article 
178.  When  a  decree  is  amended  under  S.  206,  it  will  of  course 
continue  to  bear  the  original  date  and  it  was  held  in  that  case  that 
the  first  paragraph  of  column  3,  article  179  can  apply  only  to  cases 
in  which  the  decree  is  enforceable  on  its  date  and  as  the  decree  be- 
came enforceable  only  after  its  amendment  under  S.  206,  the  right  to 
apply  for  execution  accrued  only  on  that  date  and  that  the  applica- 
tion was  therefore  within  time  under  article  178.  In  Muhammad 
Islam  V.  Muhammad  Ahsan^thQ  decree  was  for  recovery  of  posses- 
sion of  immoveable  property  but  only  on  default  being  made  by  the 
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judgment-debtor  in  the  payment  year i  by  year  of  a  certain  annuity 
to  the  decree-holder  and  it  was  held  that  the  limitation  applicable 
to  an  application  for  the  recovery  of  the  property,  on  default,  in 
execution  of  such  decree  was  that  provided  for  by  article  178. 
Paragraph  1  of  article  179  could  not  apply,  because  the  property 
was  not  recoverable  at  the  date  of  the  decree  ;  nor  paragraph  6 
because  it  does  not  apply  tp  delivery  of  property  moveable  or 
immoveable.  We  may  here  refer  to  S.  429  of  the  Civil  Procedure 
Code  which  prescribes  that  when  a  decree  is  passed  against  Gk>vem- 
ment,  say  for  the  delivery  of  land,  a  time  must  be  fixed  in  the 
decree  for  the  delivery  and  no  execution  shall  issue  until  after  the 
expiration  of  three  months  from  the  date  of  the  report  made  by 
the  iyourt  to  Go\^ernment  bringing  to  notice  that  the  decree  has  not 
been  complied  with.  If  paragraph  1  of  article  179  does  not  apply 
to  the  case  because  the  decree  is  not  enforceable  on  its  date,  th^« 
is  no  other  paragraph  which  can  apply  and  the  application  or 
rather  the  first  application  \vill  ba  governed  by  article  178  and  the 
three  years  will  be  reckoned  from  the  expiration  o£  the  three  months 
already  referred  to.  In  Ghedi  v.  LaW  it  was  held  that  paragraph  1 
of  article  179  is  applicable  only  to  cases  where  there  is  a  decree  or 
order  which  can  at  its  date  be  executed,  but  that  as  the  decree  in  a 
pre-emption  suit  is  not  capable^  of  enforcement  until  the  decree- 
holder  pays  into  court  the  pre-emption  price  the  first  application 
for  execution  of  such  decree  is  governed  not  by  article  179  but 
by  article  178,  and  that  limitation  commences  to  run  against  the 
decree-holder  from  the  time  when  the  pre-emption  price  is  paid. 
It  may  well  be  doubted  whether  the  decree  in  a  pre-emption  suit  is 
not  one  enforceable  at  its  date,  inasmuch  as  it  is  perfectly  open  to 
the  decree-holder  to  pay  the  amount  into  court  on  the  date  of  the 
decree  and  apply  for  execution.  In  Maruthi  v.  Krishna*,  the 
decree  provided  for  redemption  by  the  plaintifE  on  payment  within 
a  month,  and  it  was  held  that  as  it  was  enforceable  from  its  date, 
it  being  open  to  the  plaintiff  to  pay  the  decree  amount  on  its  date, 
the  application  was  governed  by  article  179  and  not  by  article  178. 


In  the  case  of  a  decree  for  perpetual  injunction  there  may  be 
nothing  enforceable  at  the  date  of  the  decree  and  the  disobedience 
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itself  may  take  place  more  than  three  years  after  the  date  of  the 
decree.     None  of  the  paragraphs  in  the  third  column  of  article  179 
can  apply  to  the  first  application  for  the  enforcement  of  such  a 
decree  under  the  provisions  of  section  260,  Civil  Procedure  Code, 
and  the  application  will  be  governed  by  article  178,  Rajarathnam 
V.  ShevalayammaP ,     In  Thakur  Dos  v.  Shadidil^,  the  decree  pro- 
vided that  if  the  judgment  debt  was  not  paid  within  four  months 
the  decree-holder  should  have  the  power  to  recover  it  by  sale  of 
the  mortgaged  property,  and  it  was  held  that  inasmuch  as  the 
decree  provided  expressly  that  the  decree-holder  might  not  apply 
for  its  execution  till  after  the  expiry  of  four  months  from  its  date, 
the  first  application  made  after  the  expiry  of  four  months  and  with- 
in three  years  thereafter,  though  more  than  three  years  from  date 
of  decree  was  governed    by  article   178  and  not  by  article  179. 
This  decision  is   directly  applicable  to  the  present  case  and  we 
entirely  concur  in  it.     The  question  was  again  brought  under  the 
consideration  of  the  Allahabad  High  Court  in  the  recent  case  of 
Ali  Alimod  y .  Naziran  Bi^  where  after  reviewing  all  the  previous 
decisions,  it  was  held    that  an  application  by  the  plaintiff    mort- 
gagee for  an    order   absolute  under    S.  87    of    the    Transfer  of 
Property  Act  foreclosing   the  defendant's   right  of   redemption  is 
an    application   for   execution  of    the   decree  passed  under  S-  80 
of  the  Act  and  is  governed  by  article  178  and  not  by  article  179 
of  the  2nd  schedule  to  the  Indian  Limitation  Act,  the  time  being 
reckoned  from  the  date  fixed  by  the  decree  for  payment  of  the 
mortgage  money  by  the  defendant-mortgagor.     As  to  the  applica- 
tion   of  paragraph   1    of  the  third   column   to    such   a   case   the 
learned  judges  (Banner jee  and  Aikman,  J  J.)  observed  as  follows  : — 
"  Now  there  can  be  no  doubt  that  the  decree  or  order  referred  to 
in  paragraph  1  must  be  a  decree  or  order  which  on  the  date  of 
it  is  capable  of  execution,  and  that  the  terminus  a  quo  cannot  be  a 
date  on  which  the  decree  or  order  is  not  executable.*'     Referring  to 
the  two  previous  cases  of  Chunni  Lai  v.  Harnam  Das^  in  which 
the  decree  was  for  the  sale  of  the  mortgaged  property  and  Par- 
fnesri  Lai  v.  Mohan   Lal^,  in   which  the  decree   was    for  fore- 
closure of  the  mortgage,  both  of  which  were  relied  on  in  support 
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Bungiah     of   the   contention  that   article   179  was   applicable,  the  learned 
V.  judges  (one  of  whom  took  part  in  the  former  of  the  said  two  cases) 

Bow.  w^^  *'s<^  consulted  Mr.  Justice  Burhitt  who  decided  the  latter  case, 
observed  that  the  only  question  considered  and  decided  in  those 
cases  was  whether  applications  for  an  order  absolute  for  sale  or  for 
foreclosure  are  or  are  not  applications  for  execution  and  as  such 
governed  by  the  period  of  limitation  prescribed  for  the  execution 
of  decrees  and  not  whether  the  period  of  limitation  applicable 
thereto  was  that  provided  by  article  179  or  by  article  178,  and 
that  in  both  these  cases  the  application  was  held  to  be  barred  by 
limitation,  reference  being  made  in  the  judgment  to  article  179, 
and  that  the  result  would  be  the  same  whether  article  179  or 
article  178  applied. 

Reference  may  here  be  made  also  to  the  recent  case  of  Ashraf- 
udclin  Ahmad  v.  Bepin  Behari  MuJliclc'^,  which  appeared  in  the 
Law  I^ejwrts  after  judgment  in  this  appeal  was  reserved.  In  one 
of  the  appeals  dealt  with  in  that  case,  viz.,  Appeal  No.  203  of  1901, 
the  decree  sought  to  be  executed  was  an  ordinary  decree  for  money 
to  which  a  clause  was  added  that  "  the  plaintiff  shall  not  be  able 
to  take  out  execution  of  the  decree  until  the  disposal  of  the 
petition  for  insolvency  made  by  the  defendants  before  the  District 
Judge  of  Patna."  It  was  held  that  this  clause,  amounting  only  to 
an  order  staying  execution  of  the  decree  till  the  disposal  of  the 
insolvency  petition  and  not  to  a  direction  within  the  meaning  of 
paragraph  6  of  article  179,  that  payment  of  the  amount  decreed  be 
made  "at  a  certain  date,"  viz,,  date  of  disposal  of  the  insolvency 
petition,  none  of  the  points  of  time  specified  in  the  third  column 
of  article  179  was  applicable  to  the  case,  and  that  the  application 
for  execution  was  therefore  governed  by  article  178,  but  that 
nevertheless  the  application  was  barred  as  the  right  to  apply 
within  the  meaning  of  column  3  of  article  178,  accrued  on  the 
date  when  the  insolvency  petition  was  granted  by  the  original 
Court  under  S.  351,  Civil  Procedure  Code,  and  not  on  the  date  when 
the^Receiver  was  discharged  or  the  insolvency  petition  was  finally 
disposed  of  in  appeal.  The  present  case  is  even  stronger  as  to  the 
applicability  of  article  178,  inasmuch  as  the  order  staying  execution 
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of  the  decree  was  passed  under  a  specific  provision   enacted  by 
S.  243  of  the  Gvil  Procedure  Code. 

The  learned  pleader  for  the  respondents  placed  strong  reli- 
ance also  upon  the  passage  at  pp.  268  and  269  in  the  recent  Full 
Bench  decision  of  this  Court  in  MalliJcarjunadu  Setti  v.  Linga- 
murti^,  to  the  effect  that  an  application  for  an  order  absolute 
under  S.  89  of  the  Transfer  of  Property  Act  is  an  application 
for  execution  of  the  decree  passed  under  S.  88,  that  is  governed 
by  Article  179  of  the  Limitation  Act,  and  that  an  order  thereon 
is  appealable  as  an  order  under  S.  244,  Civil  Procedure  Code. 
Among  the  points  referred  to  the  Full  Bench  in  that  case  there  was 
no  question  as  to  the  period  of  limitation  for  an  application  made 
under  S.  89,  Transfer  of  Property  Act,  for  an  order  absolute 
for  sale.  The  High  Court  of  Calcutta  has  held  that  such  an  appli- 
cation is  not  an  application  for  execution  of  a  decree  and  that  there 
is  no  period  of  limitation  applicable  thereto.  All  that  was  decided 
in  the  Full  Bench  case  was  that  it  was  an  application  for 
execution  of  the  decree,  and  as  such  it  would  be  governed  by 
the  period  of  limitation  prescribed  for  execution  of  decree  and 
reference  was  causally  made  to  article  179  as  that  is  the  one  ordi- 
narily applicable  to  execution  of  the  decrees.  There  was  no 
question  raised  or  argued  as  to  whether  article  179  or  article  178 
was  applicable,  for  the  simple  reason  that  no  question  of  limitation 
was  at  all  involved  in  the  case.  To  be  fastidious,  it  should  have 
been  observed  that  an  application  for  an  order  absolute  for  sale  is 
an  application  for  execution  of  the  decree  and  that  for  purpose  of 
limitation  it  would  be  governed  by  article  179  or  article  178  as  the 
case  might  be. 

Following  the  decisions  quoted  above,  we  hold  that  the  present 
appb'cation  is  governed  by  article  178  and  not  by  article  179.  We 
are  not  to  be  understood  as  laying  down  that  all  applications  for 
the  execution  of  a  decree  for  sale  of  mortgaged  property  are 
governed  by  article  178.  Though  afc  the  date  of  the  original 
decree  it  may  not  be  enforceable,  yet  if  at  the  date  of  the  appellate 
decree  it  is  enforceable,  even  the  first  application  for  sale.made  after 
the  appellate  decree  will  be  governed  by  article  ]  79,  paragraph  2, 
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and  not  by  articlo  178,  the  time  being  reckoned  from  the  date  of 
the  appellate  decree.  If  the  application  in  question  has  be^ 
preceded  by  another  application  made  in  accordance  with  law  for 
execution  or  to  take  some  step  in  aid  of  execution,  the  article  appli- 
cable will  as  a  general  rule  be  179,  paragraph  4  and  not  article  178  ; 
similarly  if  a  notice  has  been  issued  under  S.  248,  Civil  Procodare 
Code  prior  to  the  application  in  question  article  179,  paragraph  5 
will  apply.  Whether  article  179  or  article  178  is  applicable  to  a 
particular  application  will  depend  upon  the  nature  and  portion  of 
the  decree  sought  to  be  executed  and  whether  the  application  that 
is  made  is  the  first  application  or  a  subsequent  application.  The 
true  criterion  in  determining  whether  article  179  or  178  applies  to 
a  particular  application  is  to  ascertain  whether  any  one  of  the  six 
points  of  time  specified  in  column  3  of  article  179  is  applicable  to  it 
and  if  none  of  them  is  applicable,  it  is  only  then  that  article  178 
will  apply.  There  is  therefore  no  force  whatever  in  the  argument 
advanced  by  the  learned  pleader  for  the  respondents,  that  if  article 
178  is  made  applicable  to  the  execution  of  a  mortgage  decree  for 
sale  the  decree-holder  can  make  no  application  at  all  after  three 
years  from  the  date  fixed  for  sale  even  if  he  had  made  an  appli- 
cation within  three  years  from  such  date.  In  the  view  we  take  of 
articles  178  and  179,  the  decree-holder  will  have  the  full  benefit  of 
article  179  whenever  any  of  the  6  paragraphs  of  column  3  thereof 
can  furnish  a  Ftarting  point  for  his  application.  It  is  only  when 
the  decree  is  not  enforceable  at  the  date  on  which  it  is  made,  and 
when  the  decree-holder  will  be  prejudiced  by  the  application  of 
paragraph  1  of  the  third  column  of  article  179,  that  his  appli- 
cation may  be  saved  from  the  bar  of  limitation  by  articlo  178  as 
in  the  present  case. 

In  this  very  case  if  the  present  application  is  held  not  barred, 
any  subsequent  appUcation  which  the  decree-holder  may  make  for 
execution,  Avill  be  governed  by  article  179,  paragraph  4. 

Applying,  therefore,  article  178  to  the  case,  the  only  question, 
that  remains  for  consideration  is  when  did  the  decree- holder's 
right  to  apply  for  sale  accrue  within  the  meaning  of  column  3 
of  article  178.  But  for  the  circumstances  that  the  respondents 
Nob.  1  to  3  applied  for  and  obtained  an  order  for  stay  of  execution 
of    the  deoree    before    the   10th    May    1898   up  to    which  the 
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appellants  could  not  have  applied  for  an  order  absolute  for  sale, 
the  decree-holder's  right  to  apply  for  sale  would  have  accrued  on 
tlio  JOth  May  1898  and  his  present  application  would  be  clearly 
barred  and  it  would  be  equally  so  even  if  the  respondents  had 
obtained  an  order  for  stay  any  day  subsequent  to  the  10th  May 
1898.  For  if  limitation  had  once  begun  to  run  under  column  3  of 
article  178,  the  subsequent  stay  of  execution  would  not  affect  it  and 
for  the  reasons  already  stated  in  reference  to  article  179  the  period 
during  which  the  execution  was  stayed  under  S.  243  could  not 
under  the  present  state  of  the  law  be  excluded  in  computing  the 
period  of  limitation  under  article  178.  Execution  having  been 
stayed  prior  to  the  10th  May  1898,  the  decree-holder's  right  to 
apply  for  sale  accrued  for  the  first  time  only  on  the  disposal  of 
O.  S.  No.  82  on  the  23rd  December  1901.  It  is  impossible  to  accede 
to  the  argument  that  during  the  time  that  execution  of  the  decree 
was  stayed  the  decree-holder  had  a  right  to  apply  and  that  his 
right  therefore  accrued  on  the  10th  May  1898,  notwithstanding 
that  if  he  had  so  applied,  the  court  must  have  summarily  rejected 
the  same.  In  comparing  paragraph  4  of  article  176  with  paragraph 
4  of  the  corresponding  article  167  of  Act  IX  of  1871,  we  have 
already  pointed  out  that  no  application  could,  under  the  present 
law,  be  made  merely  for  the  purpose  of  signiting  the  decree-holder's 
intention  to  keep  the  decree  in  force.  That  being  so,  the  only 
application  in  accordance  with  law  which  it  was  open  to  th^  decree- 
holder  to  make  in  the  present  case  was  one  subsequent  to  the  23rd 
December  1901,  the  date  of  the  decree  in  0.  S.  No.  82. 
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In  support,  of  this  view  we  may  refer  to  the  decision  of  the 
Bombay  High  Court  in  Kdlyanibhai  Dipchand  v.  Ghaneeahamlal 
Jadimathji^,  in  which  it  was  held  that  an  application  made  by  the 
decree-holder,  or  rather  his  representative,  after  an  order  staying 
execution  of  the  decree  had  expired,  to  revive  an  application  which 
had  been  made  by  the  decree-holder  before  such  order,  was 
governed  by  article  178  and  his  right  to  make  such  an  application 
by  seeking  to  have  his  name  entered  in  the  original  application  in 
the  place  of  the  decree-holder  could  not  have  accrued  on  the  date 
of  the  death  of  the  decree-holder,  as  the  order  staying  execution 


1.     I.  L.  E.,  5  B.  29. 
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RuDgiah     was   then   in   force,   and  that  the   riffht   accrued  only  after  the 
Gonndan  o  -» 

V.  expiration  of  that  order. 

Nanjappa 

Row.  rpj^^  appeal  is  accordingly  allowed  with  costs   and  the  ord« 

appealed  against  is  reversed  and   the  case  remanded  in  order  that 

the  necessary  order  may  be  passed  in  due  course  of  law  to  bring 

the  mortgaged  property  to  sale. 

A.  A.  0.  No.  112  of  1902  :— Subsequent  to  Execution  Petition 
No.  418  of  1902  which  was  presented  on  the  20th  March  1902,  the 
appellant  presented  another  petition  on  the  8th  July  1902  pur- 
porting to  be  made  under  S.  89  of  the  Transfer  of  Property  Act 
and  praying  for  an  order  absolute  for  sale.  The  object  of  tiding 
this  step  evidently  was  to  contend  (relying  upon  certain  decisions 
of  the  Calcutta  High  Court)  that  such  an  application  is  not  govern- 
ed by  the  law  of  limitation,  and  that  after  obtaining  such  an  order 
absolute,  which  according  to  certain  decisions  of  the  Calcutta  High 
Court  is  the  final  decree  in  the  case,  they  might  apply  for  execution 
of  such  final  decree.  In  the  recent  Full  Bench  decision  of  this 
court  the  majority  held  that  the  decree  passed  under  S.  88,  Trans- 
fer of  Property  Act  is  not  a  decree  nisi  or  a  preliminary  decree, 
but  the  decree  in  the  suit,  and  that  an  application  for  an  order 
absoulte  for  sale  under  S.  89  is  only  an  application  for  enforcing 
the  decree  under  Ss.  230  and  235  of  the  Code  of  Civil  Procedure 
and  that)  as  such^  it  is  subject  to  the  law  of  limitation  prescribed 
for  execution  of  decrees. 

For  the  reasons  stated  in  the  judgment  in  A.  A.  O.  No.  Ill  of 
1902,  it  must  be  held  that  this  application  is  also  governed  by 
article  178  and  is  not  barred  by  limitation. 

The  appeal  is  accordingly  allowed  and  reversing  the  order 
appealed  against  the  case  is  remanded  for  the  necessary  final  order 
to  be  passed  in  due  course  of  law  for  sale  of  the  mortgaged 
property.     Each  party  will  bear  his  own  costs  of  this  appeal. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present ; — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Boddam. 
Sankararamier  and  another  ...     Appellants'**"  [Petitio^iers). 

V. 

Subramania  Aiyar  and  others  ...     Respondents  {Respondents). 

Civil  Procedure  Code,  8.  409 — Inquiry   in  petition  for  leave  to  niie  in  forma  pauperis^      Saiikara- 
scope  of.  ramier 

The  evidence   referred  to  in  S.  409,  C,  P.  C,  is  confined  to   evidence  in  proof  or    «  u     * 

disproof  of  the  pauperism  of  the  applicant  and  does  not  include  evidence  as  to  the         Aiyar. 

merits  of  the  case. 

Rainami  v.  Papa^,  followed. 
Where  a  District  Judge   ordered  further  particulars  of  the  fraud  alleged  in  tlio 

petition  and  after  the  further  particulars  were  given,  the  District  Judge  heard  the 

parties  under  S.  409,  C.  P.  C.  and  dismissed  the  petition  even  after  the  furnishing  of 

particulars  on  the  ground  that  the  case  was  not  more  erplicit. 

Held : — That  the  procedure  adopted  by  the  District  Judge  was  irregular  and 
materially  affected  the  merits  of  the  case,  and  his  order  may  be  set  aside  under 
S.  622,  C.  P.  C. 

Appeal  under  S.  15  of  the  Letters  Patent  against  the  judgment 
of  the  Hon'ble  the  Chief  Justice,  in  C.  R.  P.  No.  203  of  J902, 
presented  under  section  622  of  the  Civil  Procedure  Code  to  revise 
the  order  of  the  District  Court  of  Coimbatore,  dated  27th  January 
1902  on  C.  M.  P.  No.  91  of  1901. 

V,  Krishnaswami  Aiyar  for  appellants. 

P,  S,  Sivaswami  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  : — ^The  decision  appealed  from  appears  to  be  in 
direct  conflict  with  the  decision  of  the  Full  Bench  case  in  Rat- 
nam  v.  Papa^  where  it  was  held  that  the  evidence  referred  to  in 
S.  409  of  the  Civil  Procedure  Code  is  confined  to  evidence  in  proof 
or  disproof  of  the  pauperism  of  the  applicant  and  **  not  evidence  as  to 
the  merits  of  the  case.''  That  decision  is  contrary  to  the  decisions 
in  KamraJch  Nath  v.  Sunder  Nath^  and  Vijindra  Thirtha  Swa7ni 
V.  Sudhindra  Thirtha  Sivami^,  and  adopts  the  ruling  in  K. 
Banganaydki  Ammal  v.  K,  Venhatachellapati  Nayudu^.  In  this 
case  the  Judge  ordered  further  particulars  to  be  given  of  the  fraud 
alleged  in  the  plaint  after  having  heard  the  parties  under  S.  409 

•  L.  P.  A.  No.  17  of  1903.  27th  July  1903. 

1.  13  M.  L.  J.  E.,  292.  3.  I.  L.  B.,  19  M.  197. 

2.  I.  L.  B.,  20  A.  299.  4.  I.  L.  B.,  4  M.  328. 
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Saukara- 
ramicr 

V. 

Subramania 
Aiyar. 


and  finally  dismissed  the  petition  because  he  held  that  after  the 
petition  had  been  amended  by  the  entry  of  the  particulars  ordered 
it  was  not  more  explicit  than  the  original  petition  had  been. 

We  think  that  where  the  petition  contains  sufficient  particulars 
to  show  a  cause  of  action  as  in  this  case,  no  further  particulars  can  be 
required  under  S.  409  though  after  leave  to  sue  as  a  pauper  has  beeu 
given  under  that  section  the  sections  relative  to  further  particulars 
in  the  Code  are  applicable  to  a  pauper  suit  as  much  as  to  any  other. 
The  case  of  the  2nd  petitioner  stands  on  even  a  stronger  position. 
As  a  member  of  the  family  at  the  time  of  the  partition  and  not  actu- 
ally a  party  to  it  he  would  be  entitled  to  his  share  in  all  the  family 
property  unless  his  father's  deed  appears  to  be  binding  on  him. 

The  procedure  adopted  by  the  District  Judge  was  irregular, 
and  materially  affected  the  merits  of  the  case.  Wo  set  aside  the 
order  of  the  learned  Judge  as  well  as  of  the  District  Judge,  and  we 
direct  that  the  application  be  granted  and  dealt  with  under  S.  410. 

The  costs  throughout  shall  be  costs  in  the  cause. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Moore. 
Municipal  Council,  Kurnool         ...     Petitioner*   {Defendant), 


Munioipal 
Council, 
Kurtiool 

T. 

Subbanna 
Chetty. 


Subbanna  Chetty  ...  ...     Rt^spondent    {Plaintiff)* 

DUirict  MunicipaliUei'  Act,  Ss.  261  and  262 — Notice  to  Municipality— AwoufU  vf 
damages  not  spccified—Muni ctjml ity  stating  notice  defective^Sender  of  uo/i« 
requesting  to  he  informed  of  defect — Objection  ufider  8.  262  not  raised  in  first  Court 
—Revision— Act  IX  of  1887,  S.  25.    . 

When  a  notice  sent  to  a  Municipality  in  compliance  with  S.  261  of  the  District 
Municipalities  Act  did  not  specify  the  amount  claimed  as  compensation  or  damages 
and  upon  the  Municipality  stating  to  the  sender  of  the  notice  that  the  same  wis 
defective  the  sender  asked  the  Municipality  to  inform  him  of  the  nature  of  the  defect, 
but  the  Municipality  took  no  ^otice  of  his  request,  the  suit  should  not  be  dismisied 
for  the  plaintiff  not  having  complied  with  S.  261. 
Ealee  v.  Municipal  Commissioners  of  Madras'*. 

An  objection  by  the  Municipality  that  a  suit  against  them  is  barred  for  not 
complying  with  the  provisions  of  S.  262  of  the  District  Municipalities  Act,  is  one 
which  cannot  be  raised  for  the  first  time  in  revision  under  S.  25  of  Act  IX  of  1887. 


•  C.  R.  P.  No.  379  of  1902. 
1. 


I.  L.  K.,  U  M.  386. 


6th  August  1903. 


Digitized  by 


Google 


PABTS  X  &  XI.]       THE    MADRAS   LAW   JOURNAL    REPORTS. 


427 


Petition  under  S.  25  of  Act  IX  of  1887  praying  the  High 
Court  to  revise  the  decree  of  the  Court  of  the  District  Munsif  of 
Kurnool  in  S.  C.  S.  No.  427  of  1901. 

r.  Suhramania  Aiyar  for  P.  8,  8iva»wami  Aiyar  for  petitioner. 

T,  V.  Seshagiri  Aiyar  for  respondent. 

The  Court  deKvered  the  following 

JUDGMENT: — It  is  urged  that  as  the  notice  sent  by  the 
plaintiff  to  the  Municipal  Council  of  Kurnool  on  the  7th  September 
1901  was  obviously  defective  the  suit  should  have  been  dismissed. 
The  notice  was  defectivre  in  that  it  did  not,  as  required  by  S.  261  of 
the  District  Municipalities  Act,  specify  the  amount  claimed  as  com- 
pensation or  damages.  I  am,  however,  of  opinion,  that  applying  the 
principle  on  which  the  decision  in  Eales  v.  Municipal  Commissioners 
of  Madras^  was  decided  it  should  ba  held  that  the  District  Munsif 
was  right  in  not  dismissing  the  suit  on  the  ground  that  the  amount 
of  the  loss  or  damage  sustained  was  not  clearly  specified  in  the  notice, 
especially  as  it  is  shown  that  when  on  the  Municipal  Council  having 
informed  the  plaintiff  that  the  notice  was  defective,  he  asked  them 
to  inform  him  in  what  respect  it  was  wanting  and  that  they  took 
no  notice  of  his  not  unreasonable  request.  It  is  further  contended 
that  the  provisions  of  S.  262  of  the  Act  are  a  bar  to  the  present 
suit.  It  is  admitted  that  this  point  was  not  taken  before  the 
District  Munsif.  1  am  of  opinion  that  it  is  not  advisable  in  revision 
of  a  decree  passed  under  the  Small  Cause  Courts  Act  to  go  into  a 
question  such  as  this  unless  it  appears  that  it  was  duly  raised  when 
the  suit  was  before  the  Small  Cause  Court.  In  order  to  decide  if 
the  objection  now  put  forward  is  a  valid  one  or  not,  the  main 
question  to  be  considered  would  be  whether  the  provisions  of  the 
Municipal  Act  have  in  substance  and  in  effect  been  complied  with. 
Such  a  question  would  be  mainly  one  of  fact  on  which  evidence 
would  have  to  be  considered  by  the  Court.  In  the  absence  of  such 
evidence  it  is  not  possible  for  this  Court  as  a  Court  of  revision  to 
adjudicate  on  the  matter. 

It  is  finally  urged  that  this  suit  was  barred  by  limitation.  As 
it  appears  that  the  distress  took  place  in  August  1901  and  that  the 
suit  was  filed  before  the  close  of  that  year,  it  is  clear  that  there  can 
be  no  bar  by  limitation. 

[His  Lordship  finally  dismissed  the  petition — Ed.] 

1.     I.  L.  E.,  14  M.  386. 


Municipal 
Council, 
Kurnool 

V. 

Snbbanna 
Chetty. 


Digitized  by 


Google 


428  THE    MADRAS   LAW   JOURNAL   RBP0RT8.  [toL.  XIIL 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

l^resent : — Mr.  Justice  Benson  and  Bhashyam  Aiyangar. 

Venkatasamy  Naidu        ...  ...     Plaintiff.* 

Rangasamy  Naidu  ...  ...  Defendant. 

Yenkatasamv  ^^*^'*<*<^*  ^^^f  ^'  25 — Natural  love  and  affection — Registered  instrument — Undertaking  U 
Naidu  discharge  debt  of  anotJier — Enfwrceahle  obligation — Failure  to  discharge — Paifmehl 

-J       ^*  by  another — Right  to  recover  from  person  undertal'ing. 

Naidu.  Where  by  a  registered  instrument  a  person  on  account  of  his  natural  lovo  and 

affection  for  his  brother  undertook  to  discharge  the  debt  due  by  hik  brother  to  ft 
third  person  there  is  an  enforceable  obligation  under  S.  26  of  the  Contract  Act. 

Upon  failure  of  the  brother  to  discharge  it,  the  person  may  pay  the  debt  and 
recover  the  amount  to  be  paid  from  his  brother. 

Case  Stated  under  S.  69  of  the  Residency  Small  Cause  Courts 
Act  XV  of  1882,  by  the  Chief  Judge  of  the  Madras  Court  of 
Small  Causes  in  Suit  No.  16489  of  1900  referring  for  decision 
whether  on  a  proper  construction  of  the  document  marked  as 
Exhibit  A  in  this  suit  the  defendant  was  legally  bound  to  discharge 
the  debts  mentioned  in  Schedule  B  thereto. 

K.  Narayana  Rao  for  plaintiff. 

P.  B.  Sundara  Aiyar  for  defendant. 

The  Court  expressed  the  following 

OPINION  :— We  are  of  opinion  that  the  defendant  is  legally 
bound.  In  Exhibit  A  the  defendant  who  was  a  party  thereto, 
although  he  did  not  sign  it,  undertook  to  discharge  the  debt  of 
Rs.  1,704-3-6  due  by  the  plaintiff  to  Krishnasamy  Naidu.  The 
defendant  having  failed  to  discharge  it,  the  plaintiff  himself  paid 
it  and  now  seeks  to  recover  it  from  defendant. 

Assuming  for  the  sake  of  argument  that  the  defendant's 
undertaking  was  not  founded  on  valuable  consideration,  but  only 
on  good  consideration,  viz.,  love  and  affection  for  his  brother  (the 
plaintiff).  Exhibit  A  having  been  registered,  the  breach  of  such 
obligation  becomes  actionable  under  S.  25  of  the  Indian  Contract 
Act.  The  costs  of  this  reference  will  be  cost^  in  the  cause. 
•  B.  C.  No.  9  of  1902.  2nd  October  1902. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS, 

Present : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Boddam. 

Sankarachariar  of   Kumbakonam    by   his 

Agent  Pattabbirama  Aiyar  ...  Petitioner*  (Plaintiff). 


Varada  Pillai 


...  Respondent  {Defendant) . 


Rent  Recovery  Act^  Ss.  4,  8,  9  and  82 — Patfa  accei>ted  for  a  long  Aeries  of  years — 
Eatojtpel — Alienation — Provision  to  pay  tirra  jo sti  if  tenant  should  cultivate  tvet 
cr(^8  on  diy  land — Fees  payable  to  v>illage  servants — Immemorial  usage — Po^oer  of 
landlord  to  recover  by  summary  process — Interest — Provi»ion  that  letAint  should 
remove  produce  after  paying  rent — Propriety  of  patia — Uncertainty  of  tertns  in 
patta— Contract  not  opposed  to  law — Te^t  of  uncertainty. 

Wherj  a  patta,  containing  certain  terms  which  are  now  objected  to  by  the  tenant 
for  the  first  time,  has  been  tendered  by  the  landlord  and  accepted  by  the  tenant  for  a 
series  of  years  without  objection,  the  tenant  is  estopped  from  subsequently  disputing 
the  propriety  of  the  patta  in  a  suit  for  rent  although  he  may  not  have  accepted  it 
for  the  year  in  question. 

The  conduct  of  the  tenant  in  accepting  patta  in  the  previous  years  amounts  to  an 
implied  representation  that  the  patta  so  tendered  and  accepted  is  proper. 

Such  representation  is  not  as  to  a  matter  of  belief  or  opinion. 

The  estoppel  continues  against  the  tenant  imtil  the  latter  withdraws  his  re- 
presentation by  communicating  to  the  landlord  that  he  objects  to  the  terms  in 
question  in  time  to  permit  the  latter  to  tender  a  proper  patta  or  to  sue  to  settle  the 
terms  thereof  under  S.  9  of  the  Rent  Recovery  Act. 

A  provision  hi  the  patta  that  if  the  tenant  raise  nunjah  crop  on  punjah  land 
with  sircar  water  he  should  pay  rent  payable  on  neiglibouring  nunjah  land  is  not 
indefinite  and  is,  therefore,  not  bad  for  uncertainty. 

It  is  proper  to  define  in  a  patta  the  terms  of  the  tenancy  with  reference  to  a 
possible  contingency  which  may  arise  in  the  course  of  the  fasli  for  which  the  patta  is 
tendered. 

There  is  a  material  distinction  between  the  power  of  a  court  in  dealing  with 
questions  raised  in  a  suit  under  S.  8  or  S.  9  of  the  Rent  Recovery  Act  not  settled  by 
contract  nor  specifically  provided  for  by  law  and  its  power  in  dealing  with  a 
litigation  arising  out  of  a  contract  constituted  by  an  accepted  patta. 

In  the  former  the  court  has  to  decide  with  reference  to  its  view  of  what  is  fair 
and  proper  under  all  the  circumstances  while  in  the  latter  the  court  has  only  to 
decide  whether  the  terms  are  obnoxious. 

The  test  in  determining  whether  the  terms  in  a  patta  are  certain  is  to  see  not 
whether  the  terms  are  in  themselves  certain,  but  whether  they  are  capable  of  being 
made  certain. 


Sankara- 
chariar 

V. 

Varada 
Pillai. 


O.R.  P.  No.  459  of  1902. 

a 


14th  Aufust  1903. 
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Sankara* 
chariar 

V. 

Yarada 
Pjllai. 


Tlie  maxim  of  the  law  to  l)0  applied  in  such  cases  is  Id  certnm  eft  tfuoti  reJdi 
certum  potent. 

According  to  the  immemorial  cnstom  of  the  country,  the  fees  due  to  the  village 
servant  and  other  public  servants  of  the  village  are  payable  out  of  the  produce  of 
the  land  and  in  a  majority  of  cases  it  is  the  landlord  that  has  to  collect  and  pay 
them  over  to  the  servants  concerned. 

A  provision  in  the  patta  therefore  that  the  payment  of  the  customar)*  fees  or 
merais  payable  by  the  tenant  along  with  rent  in  connection  with  the  services  of  the 
village  accountant,  &c.,  will  also  be  enforced  by  proceedings  under  the  Act  and  s 
not  improper  and  a  stipulation  that  interest  will  be  charged  on  arrears  on  such  fees 
is  also  enforceable. 

Although  such  fees  may  not  be  rent  in  the  sense  in  which  the  landlord  can 
appropriate  them  for  himself,  still  so  far  as  their  recovery  is  concerned,  ihey  must  be 
treated  as  part  of  rent  under  S.  4  of  the  Rent  Recovery  Act. 

A  provision  in  the  patta  that  the  tenant  should  remove  the  produce  after  paying 
the  rent  is  not  an  illegal  one  and  is  binding  upon  the  tenant  if  he  contracts  to  that 
effect  though  it  will  not  be  upheld  in  u  suit  under  S.  9. 

The  provision  in  S.  82  of  the  Rent  Recovery  Act  empowering  the  Collector  to 
take  security  from  the  tenant  for  the  rent  shows  that  a  contract  of  such  a  nature  it 
is  not  opposed  to  law. 

Per  Boddam^  J.  :— The  facts  alleged  are  not  incapable  of  supportiug  a  case  of 
estoppel  by  conduct,  but  estoppel  cannot  arise  unless  it  is  proved  that  the  Iwid- 
lord's  position  has  been  altered  in  consequence  of  such  conduct. 

Petition  under  S.  25  of  Act  IX  of  1887  praying  the  High  Court 
to  revise  the  decree  of  the  Court  of  the  District  Munsif  of  Poona- 
mallee  in  S.  C.  S.  No.  823  of  1902. 

In  suits  for  rent  for  a  fasli  for  which  patt^  had  not  been 
accepted  but  only  tendered,  the  tenant  pleaded  the  impropriety  of 
patta  in  certain  respects  which  will  appear  from  the  judgment 
reported  below  The  patta  had  been  accepted  by  the  tenants  withont 
objection  for  a  long  series  of  years  and  in  addition  to  supporting 
the  propriety  of  the  patta  the  plaintiff  contended  that  the  defend- 
ant was  estopped  from  pleading  the  impropriety  of  the  patta  by  his 
acceptance  in  previous  years.  The  District  Munsif  held  that  the 
patta  was  improper,  that  there  was  no  estoppel  and  dismissal  the 
suit.     Hence  this  revision  petition. 

P.  8,  Sivancami  Aiyar  and  T.  B.  Venkatarama  Satttri  for 
petitioner. 

V.  Krishnaswami  Aiyar  for  respondent. 

P.  S,  Sivaswami  Aiyar. — Tlie  defendant's  conduct  in  previous 
faslis  implies  a  representation  that  he  will  not  dispute  the  propriety 
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of  the  patta.  {Subrahmania  Aiyar  J.  The  paita  was  not  accepted 
in  this  year.)  No,  it  was  not  accepted.  The  defendants  having 
accepted  the  patta  for  a  number  of  years,  are  estopped  from  spring- 
ing this  objection  for  the  first  time  in  the  plaint  fasli.  See  S.  A. 
No.  1331  of  1901  (unreported).  {Subrahmania  Aiyar  J.  The 
court  seems  to  treat  the  case  as  one  of  implied  agreement). 

I  would  put  this  case  both  tvays,  (1  j  as  estoppel,  (2)  as  an  implied 
agreement. 

As  to  the  objections  to  the  patta  itself,  the  first  is,  that  the 
claim  "  if  you  raise  nanja  cultivation  with  punja  land  with  sirkar 
wat^r.  you  shall  pay  nanja  assessment  at  the  rates  payable  on 
neighbouring  nanja  lands.''  The  Munsif  holds  it  to  be  indefinite  on 
the  authority  of  Venkatarnmanjulu  Nayudu  v.  Ramachandra  Na- 
yudu,^  But  in  Sattappa  Pillai  v.  Raman  Chctti*  it  was  held 
otherwise.  [Sum^ahmania  Aiyar  J,  There  the  rates  were  men- 
tioned in  the  patta).  In  C.  R.  P.  No  444  of  1898  such  a  clause  as 
this  was  held  not  bad  for  indefiniteness. 

The  second  is  the  provision  that  the  landlord  will  proceed 
summarily  for  rent  as  well  as  merais.  A  statement  of  the  remedies 
that  the  landlord  has  under  the  law  is  not  a  term  at  all  and  the 
patta  is  not  improper  on  that  account.  Meraiis  a  part  of  rent  (S.  4 
of  the  Act).  The  next  section  that  has  a  bearing  upon  the  point  is  S. 
14.  The  very  anomaly  of  the  landlord  having  to  seek  his  remedy  in 
one  court  with  regard  to  a  portion^  and  in  another  court  with  regard 
to  the  rest  is  enough  to  throw  doubt  upon  the  MunsiPs  decision. 

The  next  objection  is  to  interest  being  charged  on  merais.  S.  4 
and  S.  37. 

The  last  objected  clause  is  that  the  crops  should  be  appropriat- 
ed by  the  tenant  only  on  his  payin*^  the  landlord's  rent.  I  would 
refer  to  S.  82,  under  which  the  landlord  can  apply  to  the  Collector 
for  taking  security  from  the  tenant  for  the  rent. 

F.  Krishfiaswiimy  Aiyar. — The  last  clause  has  been  held  objec- 
tionable in  Appa  Rau  v.  Ratnam^  and  Vvnkata  Narasimha  Naidu 
V.  Ramasami*.  In  the  patta  there  are  four  instalments  fixed  which 
run  up  to  April.  The  provision  is  not  "  having  paid  such  and  such 
an  instalment,  you  shall  take  possession  of  the  produce."  It  is  after 
paying  the  rent  as  per  patta  that  he  is  to  take  possession.  Appa  Rau 
V.  Ratnam^  is  a  case  of  one  instalment.     That  is  a  suit  under  S.  9. 
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Sankara-      Venkata    Narosimha   Naidu   Ramasami}  is    also  a  suit  under  S. 
chanar 
V.  9.      The  provision  in  this   case   is  worse    than   the   one  in  those 

Piilai.  cases.  To  say  that  the  tenant  is  to  pay  and  then  take  the 
harvest  is  inverting  the  order  of  things.  With  reference  to 
the  other  clause  as  to  nanja  rent  on  neighbouring  lands  it 
is  more  indefinite  than  the  words  in  Veukat'ramarijulu  Nayudu 
V-  Ramachandra  Nayudu^,  S.  4  provides  that  the  patta  shall  con- 
tain the  amount  and  rates  of  the  rent.  The  object  of  the  section 
is  to  prevent  the  landlord  from  tyrannising  over  the  tenant  by  inde- 
finite terms.  The  case  in  Satfappa  Piilai  v.  Raman  Chett^  has  no 
bearing.  The  fees  are  not  paj'able  ait  rent.  S.  4.  The  word 
'  including  '  gees  with  'payment'.  The  legislature  often  says  lent 
shall  include  such  and  such.  The  words  are  "  payable  vntk  it" 
Fees  payable  ivifh  rent  cannot  be  included  in  rent.  Interest  cannot 
be  charged  if  the  fees  are  not  rent.  There  is  no  question  of 
estoppel.  S.  A.  No.  1331  of  1901  has  no  bearing.  No  case  of 
implied  contract  has  been  set  up  by  the  plaintiff.  There  can  be  no 
estof>pel  as  to  rates  of  rent.  I  would  refer  also  to  Raviasami  v. 
Rajagopala*  and  Sri  Parapu  Ramanna  v.  Mallikorjuna  Pramda 
Naidu^  where  the  stipulation  though  contained  in  puvious  pattasj 
was  held  bad  and  no  estoppel  was  allowed. 

P.  »S.  Siva^awmi  Aiyar  in  reply. 

The  Court  delivered  the  following 

JUDGMENT  : — Subrahmania  Aiyar,  J — In  this  case  the  suit 
was  brought  by  the  petitioner,  a  landlord,  against  the  defendant,  his 
tenant,  for  the  recovery  of  rent  of  the  Fusli  year  1310.  Before 
suit  a  patta  had  been  tendered,  but  was  not  accepted.  At  the  trial 
the  defendant  urged  that  certain  terms  in  the  patta,  to  be  referred 
to  and  considered  later  on,  were  such  jjs  to  entitle  him  to  refuse  to 
accept  the  patta.  The  District  Munsif  agreed  with  the  contention 
and  dismissed  the  suit.  The  petitioner  whilst  denying  that  the 
terms  of  the  patta  referred  to  were  open  to  such  objection  contend- 
ed that,  even  if  they  were,  the  defendant  was  estopped  from  raising 
any  such  question  in  the  present  suit  inasmuch  as  pattas  contain- 
ing precisely  similar  terms  had  been  acce|.»ted  for  a  series  of  years 
in  respect  of  the  same  holding. 

1.     l.L.  R.,  18M.  210.  2.    I.  L.  R.,  7  M  150.  3.     I.  l!  R.,  17  M.  lT~ 
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Without  taking  any  evidence  as  to  the  truth  of  the  allegations 
on  which  this  contention  was  based  the  District  Munsif  held  that 
even  assuming  the  allegations  to  be  true  they  could  not  support  a 
plea  of  estoppel.  Is  this  conclusion  sustainable?  Now  there  can 
be  no  doubt  that  if  previous  to  the  year  to  the  rent  of  which  the 
suit  relates,  the  tenant  had  in  express  terms  told  the  landlord  that 
pattas  containing  the  terms  objected  to  were  to  be  taken  as  proper 
patths  and  that  the  landlord  might  act  0:1  that  footing  the  tenant 
would  be  precluded  from  impugning  similar  pattas  tendered  siibse- 
quenMy  unless  and  uniil  ho  had  withdrawn  his  previous  representa- 
tion by  communicating  to  the  landlord  that  he  objected  to  the 
terms  in  question  in  circumstances  permitting  the  latter  ttuing  the 
former  in  time  to  obtain  an  adjudication  under  S.  9  of  the  Kent 
Recovery  Act  as  to  the  terms  of  a  proper  patta  and  to  compel  the 
acceptance  of  such  a  patta  for  the  year  in  respect  of  which  the 
tender  was  duly  made. 

It  follows  that,  if  the  allegations  on  behalf  of  the  petitioner 
about  the  acceptance  for  a  series  of  years  of  precisely  similar  pattas 
be  true,  that  constituted  a  representation  by  conduct  that  the  land- 
lord might  proceed  on  the  footing  that  the  pattas  were  proi)er  ones, 
which,  of  course,  would  have  the  same  effect  as  a  representation 
in  so  many  words. 

It  is  in  the  interests  of  the  tenant  that  the  law  imposes  on  the 
landlord  the  duty  of  tendering  a  patta  setting  forth  the  various 
matters  referred  to  in  S.  4  of  the  Rent  Recovery  Act.  It  being 
open  to  the  tenant  to  refuse  to  take  any  patta  containing  terms  not 
considered  by  him  proper,  no  other  conclusion  is  possible  when  the 
patta  is  accepted  than  that  the  tenant  asserts  by  implication  that 
the  patta  is  or  may  be  taken  to  be  a  proper  one  especially  when 
this  conduct  is  repeated  from  year  to  year. 

The  District  Munsif  thought  th;it  the  representation,  if  any,  in 
cases  like  this  relates  only  to  a  matter  of  belief  in  the  tenant's  mind. 
Now  take  the  case  of  a  tenant  who  though  fully  aware  that  a 
particular  term  in  a  patta  was  open  to  objection  nevertheless  for 
reffisons  of  his  own  takes  the  patta  without  demur.  In  such  a  case 
is  not  the  representation  in  respect  of  what  by  itself  is  no  other 
than  a  fact  viz,,  the  propriety  of  the  patta  irrespective  of  the  belief 
one  way  or  the  other  of  the  tenant  as  to  that  matter.  In  other 
words  the  case  may  virtually  be  taken  to   stand  thus.     The  land- 
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lord  asks  the  tenant  '^  may  I  take  this  patta  to  bo  correct?''  The 
tenant  replies  in  the  affirmative.  What  question  of  belief  or 
opinion  arises  here  ?     In  my  view  none. 

It  has  now  to  be  observed  that  there  is  nothing  in  the  nature 
of  any  of  the  terms  in  question  to  preclude  the  application  of  the 
doctrinw  of  estoppel  to  the  case,  if  the  plaintiff  substantiates  his 
allegations  ;  for,  as  will  be  shown  at  once,  none  of  them  is  necessarily 
illegal,  but  they  are  one  and  all  such  as  the  tenant  may  have 
assented  to  so  as  by  such  assent  to  have  made  a  patta  containing 
them  a  valid  contract  between  himself  and  his  landlord. 

Turning  now  to  the  items  objected  to,  the  first  runs  as  follows: 
"  If  you  raise  nunjah  cultivation  on  punja  land  with  Sircar  water, 
you  shall  pay  therefore  tirva  jasti  according  to  the  tirva  of  neigh- 
bouring nunjah  land.''  Tin's  was  held  by  the  District  Munsif  to 
be  bad  for  indefiniteness ;  but  I  cannot  agree.  In  tSattappa  Pillai 
V.  Raman  Ghetty^  it  is  pointed  out  (at  page  7)  that  it  is  proper 
to  define  in  a  patta  the  terms  of  the  tenancy  with  reference  to 
a  possible  contingency  which  may  arise  in  the  course  of  the 
fasli  for  which  the  patta  is  tendered.  The  case  contemplated 
by  the  term  under  consideration  is  such  a  contingency.  The 
landlord  could  not  know  beforehand  whether  the  tenant  would 
in  the  particular  year  raise  wet  crops  on  dry  land  with  the  aid 
of  water  supplied  by  the  landlord  or  what  specific  lands  would 
be  used  for  the  purpose.  In  such  circumstances  how  can  the 
landlord  be  expected  to  say  more  than  that  on  the  contingency 
happening  nanjah  rates  would  have  to  be  paid.  That,  had  the 
landlord  contented  himself  with  simply  saying  so,  such  provision 
in  the  patta  would  be  held  valid,  is  clear  from  the  case  just 
referred  to  and  a  provision  in  those  terms  would,  I  think,  be 
understood  as  referring  to  rates  payable  on  neighbouring  lands 
which  would  ordinarily  be  of  similar  quality.  How  then  can  the 
express  mention  of  what  otherwise  would  be  implied  make  any  real 
difference  ?  If  it  does,  one  would  think  that  the  clause  were  there- 
by rendered  more  definite  rather  than  the  contrary.  It  may  not 
here  be  out  of  place  to  say  that  the  phraseology  of  the  clause  in 
question  is  substantially  what  the  Legislature  itself  adopts  as  a 
proper  criterion  for  the  determination  of  the  rate  of  rent  in  certain 
circumstances  (see  Rule  III  in  section  11  of  the  Rent  Recovery  Act). 

1.    I.  L.  R.,  17  M.,  p.  1. 
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My  conclusion  on  this  point  is  confirmed  by  the  decision  in  the 
numerous  cases  which  came  up  to  this  court  from  the  Sivaganga 
Zemiudary  in  regard  to  a  provision  in  pattas  tendered  by  the  land- 
lord but  refused  by  the  tenants  to  the  effect  that  on  failure  of 
tenant  to  raise  paddy  crop  upon  wet  land,  he  should  pay  half 
varam  calculated  on  the  average  yield  of  such  nunjah  lands  in  the 
village  or  on  the  average  yield  of  adjoining  lands.  This  was  held 
to  be  a  proper  provision  (see  C.  R.  P.  No.  327  of  1894J.  The 
decision  in  Bamasami  v.  Rajagiypala^  on  which  the  learned  pleader 
for  the  respondent  laid  stress  were  in  suits  under  section  7  of  the 
Rent  Recovery  Act,  and  the  case  ia  R%manuja  v.  Baviachandra^ 
stands  on  the  same  footing.  There  can  be  little  doubt  that  there 
is  material  distinction  between  the  power  of  the  coui-t  in  dealing 
with  questions  raise i  in  a  suit  under  section  .8  or  9  of  the  Act  not 
sfltlod  by  eontracr  or  specific  illy  provided  for  by  law  and  ltd  power 
when  dealing  with  a  litigation  arising  out  of  a  contract  constituted 
by  an  accepted  patta.  In  the  former  case  the  law  gives  to  the 
court  greater  latitude  than  in  the  latter.  In  the  one  the  court  has 
to  decide  the  question  with  reference  to  its  view  of  what  is  fair  and 
proper  in  all  the  circumstances  while  in  the  other  the  court  has 
only  to  decide  whether  the  terms  are  obnoxious  to  the  general 
law  of  contract  and  consequently  altogether  unenforceable.  And  it 
is  scarcely  necessary  to  say  that  in  determining  objections  founded 
on  the  alleged  uncertainty  of  a  term  in  a  contract  the  test  to  be 
applied  would  be  not  whether  the  term  is  in  itself  certain  but 
whether  it  is  capable  of  being  made  certain  {Id  certum  est  quod 
reddi  cartum  potest).  Judged  by  that  test  it  is  impossible  to  hold 
that  such  a  t3i\n  'i-  that  uudor  con^idaration  occurring  in  a 
completed  contract  would  be  void  for  uncertainty. 

The  next  objection  relates  to  the  provision  in  the  patta  that 
the  customary  fees  or  merais  payable  by  the  tenant  along  with  the 
rent  in  connection  with  the  services  of  the  village  accountant,  and 
certain  other  public  servants  of  the  village  would  also  be  summarily 
proceeded  tor  and  charg«^d  with  interest  if  in  arrear.  The  District 
Munsif  held  that  these  fees  were  not  recoverable  by  summary 
process  and  that  interest  could  not  be  charged  thereon  and  that 
therefore  this  clause  in  the  patta  wai  improper.     I  disagree  with 
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Sankara-  him  here  also.  According  to  the  immemorial  custom  of  the  country 
V.  these  fees  are  generally  payable  out  of  the  produce  of  the  land, 

^l^t^  and  in  the  majority  of  cases  it  is  the  landlord  that  has  to  collect 
and  pay  lhf»m  over  to  the  servants  concerned.  I'hough  not  r«it  in 
the  sense  in  which  he  could  appropriate  them  himself,  yet  in  so  fiir 
as  their  recovery  is  concerned  that  they  are  to  be  treated  as  part 
of  the  rent  is  clear  from  S.  4  of  the  Act  which  provides  for  the 
mention  in  the  patta  of  the  amount  and  nature  of  the  rent  including 
any  fee'^  or  charges  payable  with  it  according  to  established  usage. 
Were  the  fees  to  be  taken  as  absolutely  distinct  from  the  rent,  the 
expression  'including'  would  not  have  been  used;  and  it  is  im- 
possible to  believe  that  the  legislature,  while  compelling  the  land- 
lords to  make  the  patta  comprehend  such  fees,  intended  to  disable 
him  from  recovering  them  by  the  process  admittedly  applicable  to 
rent  proper  or  to  preclude  him  from  charging  interest  at  the  same 
rate  on  both.  It  is  hardly  necessary  to  add  that  the  inconveni- 
ences which  would  arise  from  such  construction  of  the  Act  would 
be  grave  and  manifest.  S.  52  of  the  Revenue  Recovery  Act  which 
provides  for  the  recovery  by  summary  process  of  emolument  due 
to  village  servants,  indicates  that  the  policy  of  the  Legislature  is  in 
the  direction  of  facilitating  the  collection  of  fees  like  those  nnder 
consideration  otherwise  than  by  suits  (See  Collector  of  North  Arcot 
V.  Nayi  Reddi^y  where  it  was  held  that  an  accountant  even  in  a 
permanently  settled  Zemipdari  village  came  within  the  provision). 

The  last  clause  objected  to  refers  to  the  tenant  removing  the 
produce  after  paying  the  rent  and  obtaining  a  receipt.  It  must  be 
admitted  that  if  the  question  were  whether  in  a  suit  under  S.  9, 
this  provision  would  be  upheld  in  the  absence  of  a  contract,  the 
answer  would  be  in  the  negative.  But  there  is  nothing  to  prevent 
a  tenant  contracting  to  be  bound  by  such  a  provision.  S.  82  of 
the  Kent  Recovery  Act  referred  to  on  behalf  of  the  petitioner  is 
enough  to  show  that  such  a  contract  would  not  be  opposed  t*i  law. 

The  two  cases  cited  from  Bhupathi  v-  Baja  Rangayyi  Appa 
Bou3^  and  Sri  Parapu  B%manna  v.  Mallikarjuna  Prasada 
Naidu^  may  now  be  referred  to.  The  former  seems  to  h^ve 
no  bearing  on  the  present  question.  The  latter  in  so  far  as 
it  was  relied  on  as  being  relevant  here  decided  only  that  a  pay- 

1.  I.  L.  R.,  15  M.  p.  35.  2.  I.  L.  R.,  17  M.  54. 
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mentiof  a  «erio6  of  jrearsof  certain  fees  lAich,  in  their  natwe,  w^e 
voluntary  (certain  temple  fees)  could  not  warrant  the  conclusion 
that  there  was  an  implied  contract  to  pay  them.  In  neither  of  the 
cases  was  any  plea  of  estoppel  such  as  that  advanced  here  raisedi 
and  it  is  difficult  to  see  how  such  a  plea  could  have  b^en  allowed 
to  be  raised  in  the  suits  governed  as  they  were,  by  S.  9  of  the 
Rent  Recovery  Act,  according  to  which  the  court  has  to  decide 
what  the  terms  of  the  patta  should  be.  On  the  other  hand,  S.  A. 
No*  1331  of  1901  to  which  our  attention  was  drawn  on  behalf  of 
the  petitioner  is  a  clear  and  direct  authority  in  favour  of  his  con- 
tention on  the  point. 

The  conclusion  of  the  District  Mnnsif  on  the  question  of 
estoppel,  therefore^  is,  in  my  opinion,  unsustainable. 

I  would  set  aside  the  decree  of  the  District  Mnnsif  and  remand 
the  case  for  disposal  with  reference  to  the  plea  of  estoppel  in  the 
light  of  the  observations  made  above>  and  with  reference  to  the 
other  questions  arising  in  the  case. 

The  costs  of  this  petition  will  abide  the  result. 

BoDDAic  J.*^I  am  not  prepared  to  hold  that  the  allegations 
made  on  behalf  of  the  plaintifF  are  incapable  of  supporting  a  case 
of  estoppel  by  conduct  on  the  part  oi  the  defendants,  but  I  am  not, 
by  any  means,  clear  that  they  are  sufficient  to  constitute  such  an 
estoppel  unless  upon  evideiM^ef  b^g  taken  it  is  proved  that  the 
plaintiffs  position  has  been  altered  in  consequence  of  the  alleged 
conduct  of  the  defendant  upon  which  the  estoppel  is  based.  I 
think,  therefore,  that  evidence  should  be  taken  and  the  exact  facts 
established  before  the  case  is  disposed  of  and  I  agree  that  the 
District  Munsif  was  vrrong  in  the  circumstances  to  dismiss  the  suit 
without  taking  any  evidence  that  might  be  tendered  on  either  side. 

As  regards  the  objections  to  the  patta,  I  agree  in  the  observa- 
tions of  Sir  Subramania  Aiyar  J.  I  would  set  aside  the  decree  of 
the  District  Munsif  and  remand  the  case  for  disposal  according  to 
law.    The  costs  of  this  petition  will  abide  and  follow  the  event* 


SankaiM 
chariar 

V. 

Yarada 
Pmai. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — ^Mr.  Justice  Subrahmania  Aiyar,  and  Mr.  Justice  Bo^dam. 

Sankarachariar  of  Kumbakonam  by 

his  Agent  A.  Pattabhiramier      ...  Petitioner*  in  all  cases 

(Plaintiff). 

V, 

Murugesa  Mudaliar  ...  ...  Respondent  in  C.  R.  P. 

No.  460of  1902, 
{Defendant). 

Sankara-      Jurisdiction — Transfer  of  suits  from  original  side  to  small  causes  side — Judge  being 
chanar  invested  vjiih  small  cause  jurisdiction  subsequent  to  the  filing, 

Mamgesa 

Mudaliar.  Where  a  suit  is  filed  on  the  regular  side  and  the  presiding  judge  is  subsequently 

invested  with  small   cause  jnrisdiotion,  an  order  transferring   the  suit  from  the 

regular  to  the  small  cause  side  is  erroneous  and  most*  be  set  aside. 

Petition  under  S.  25  of  Act  IX  of  1887  praying  the  High 
Court  to  revise  the  decrees  of  the  Court  of  the  District  Munsiff  of 
Poonamallee  in  S.  C.  S.  Nos.  587  and  538  and  539  of  1902  res- 
pectively. 

P.  8.  Sivaswami  Aiyar  and  T.  B.  Venkatarama  Sastri  for 
petitioner. 

F.  Kriahnaswami  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT :— The  order  of  the  District  Munsif  transferring 
these  suits  from  his  regular  file  to  the  small  cause  side  was  improper. 
We  must  therefore  set  aside  his  order  and  decree  that  the  suits  be 
restored  to  his  file  on  the  regular  side  and  proceeded  with  accord- 
ing to  law. 

Costs  of  these  petitions  will  abide  and  follow  the  event. 


*  0.  B.  P.,  Nos.  4e0  to  462  of  1903.  14^  Angiut  1903. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.Justice  Subrahmania  Aiyar  and  Mr.  Justice  Boddam. 
Veeranna Pillai  and  another     ...Appellants"*^  {Defendants.  1  and  2), 

V. 

Muthukumaru  Asari  and  others..  Respondents  {Plaintiffs  and    1st 

Plaintiff's  legal  representatives). 

Civil   Procedure    Code^  Ss.  13    Explanation    II  and  43 — Uttufructnary  mortgage — No     Voeranna 
covenant  to  pay — First  suit  for  recovery  of  money  hy    sale  dismissed — Second   suit         ""la* 

V. 

for  poifsession — Different  cause  of  action — Necessity  of  plaintiff  to  unite  all   cames    Mathukun- 

of  action — Res  judicata — Misjoinder.  maru  Asari. 

Where  a  usufructuary  mortgagee  brought  a  suit  for  recovery  of  the  moi-tgage- 
money  by  sale  of  the  mortgaged  property  impleading  his  own  lessee  as  defendant 
and  this  suit  was  dismissed  on  the  ground  that  no  such  suit  would  lie,  a  second  suit 
by  such  usufructuary  mortgagee  for  recovery  of  possession  of  the  mortgaged  property 
was  barred  neither  by  S.  43,  C.  P.  C,  nor  by  the  rule  and  principle  of  res-judicita 
S.  13,  Explanation  II. 

The  causes  of  action  in  the  two  suits  are  distinct  and  different  and  neither  S.  43 
nor  S.  13,  Explanation  IT  will  apply  in  such  a  case. 

A  plaintiff  is  not  bound  to  make  every  cause  of  action  he  may  have  at  the  date 
of  the  first  suit  in  respect  of  the  property  then  litigated  a  ground  of  attack. 

Explanation  II  to  S.  13  has  not  changed  the  law. 

Kame»icara  Pershad  v.  Rajkumari  Rutttin  Koer^  explained. 

Arunachella  Chetfy  v.  Meyyappa  Chetty^y  dissented  from. 

S.  A.  No.  777  of  1901  followed. 

If  a  plaintiff  in  addition  to  a  prayer  for  recovery  of  money  by  sale  of  the  mortgaged 
property  had  also  asked  for  possession,  there  would  be  a  clear  case  of  misjoinder  of 
causes  of  action. 

Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 
Madura  (West),  dated  7th  July  1902  in  A.  S.  No.  613  of  1901, pre- 
sented  against  the  order  of  the  Court  of  the  District  Munsif  of 
Tirumangalam,  dated  17th  October  1901  in  0.  S.  No.  632  of  1900. 

F.  Krishnaswami  Aiyar  for  appellants. 

P.  S.  Sivaswami  Aiyar  for  respondents. 

F.  Krishnaswami  Aiya/r* — ^The  cause  of  action  for  the  money  and 
that  for  possession  of  the  property  is  the  same.  A  man  contracted 
to  deliver  goods  (1,000  bags).  He  delivers  500  bags  of  inferior  qua- 
lity, and  500  he  does  not  deliver.  It  has  been  held  that  the  cause 
of  action  is  one  and  the  same.  Duncan  Brothers  &  Co,,  v.  Jeetmull 
Greedharee  LalL^  Here  under  one  and  the  same  contract  a  person 
has  got  2  remedies.  He  has  got  a  right  to  possession,  and  if  pos- 
session is  not  given,  a  right  to  the  money,  26  B  is  not  applicable  to 

•  C.  M.  A.  No.  132  of  1902.  14th  August  1903. 

1.  I.  L.  B.,  20  C.  79.    2.  I.  L.  B.,  21  M.  91.    8.  I.  L.  B.,  19  C.  372. 
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Veeranna  this  case.  Supposing  he  alleges  a  covenant  and  some  ten  years  after 
V.  he  is  dispossessed   He  brings  a  suit  for  the  money  on  the  covenant, 

niaru  Asari  ^^^^  ^^  dismissed.  A  subsequent  suit  for  possession  on  the  mxwtgage 
will  be  barred  by  S.  43,  C.  P.  C,  {Subrahmania  Aiya/r,  J. — I  do  not 
know  if  it  will  be  barred.  For  the  limitation  in  the  two  cases  will 
run  from  different  dates).  That  limitation  begins  to  run  from 
different  dates  is  no  criterion.  Take  two  instalments  accruing  due 
on  different  dates.  S.  48  will  be  a  bar,  even  if  it  is  a  differ^t 
cause  of  action.  I  reply  open  Kameswara  Pershatl  v.  Raj  Kumari 
BuUan  Koer^ ;  Arunachella  Chetty  v.  Meyyappa  Chetty^  ;  Imam 
Khan  v.  Ayuh  Khan^  ;  Rangasami  Pillai  v.  Krishna  Pillai^.  The 
decision  in  S.  A  No.  777,  of  1901  does  not  answer  Arunachella  y, 
Meyyappa^  and  overrules  Rangasami  v.  Krishna*. 

P,  8,  Sivaswami  Aiyar : — 

I  rely  upon  S.  A.  No.  777  of  1901.  The  cause  of  action  in  this 
suit  is  the  denial  and  refusal  to  surrender  possession  of  my  title 
as  mortgagee  which  is  good  as  against  all  trespassers,  and  I  am 
entitled  to  maintain  this  suit. 

The  Court  delivered  the  following 

JUDGMENT :— SuBKAHMANiA  Aiyar,  J, — The  plaintiffs  in  the 
present  suit  had  brought  a  previous  suit  0.  S.  No.  510  of  1898  on 
the  file  of  the  District  Munsif^s  Court  of  Madura,  against  nine 
persons  inclusive  of  the  first  two  defendants  in  the  present  suit  who 
were  the  8th  and  9th  defendants  therein.  The  plaint  in  that  suit, 
in  effect,  stated  that  on  the  9th  August  1864,  Suppan  Asari,  father 
of  the  plaintiffs  in  that  suit,  had  for  the  sum  of  Ks.  245,  stipulated 
to  be  re-paid  in  3  years,  obtained  from  Palani  Kumaru  Pillai,  grand- 
father of  the  then  1st  and  3rd  defendants  and  father  of  the  2nd 
defendant's  husband  and  Muthukaruppa  Pillai,  father  of  the  then 
4th  and  5th  defendants,  a  mortgage  of  the  lands  now  in  dispute, 
which  had  vested  in  the  mortgagors  to  the  exclusion  of  third 
brother,  the  then  6th  defendant,  father  of  the  7th  defendant;  and 
after  certain  other  averments,  to  which  reference  will  be  made 
later  on,  prayed  for  a  decree  for  re-payment  of  the  mortgage 
amount,  as  well  as  of  certain  other  suras  subsequently  advanced 
on  the  condition  that  they  were  to  be  re-paid  along  with  the  mort- 
gage amount,  and  for  an  order  for  sale  of  the  mortgaged  property. 

1.  I.  L.  R.,  20  C.  79,  3. 1.  L.  R.,  19  A.  617. 

2.  I.  L.  R.,  21  M.  91.  4.  L  L.  R.,  22  M.  2^. 
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That  suit  was  eventually,  so  far  as  appears,  dismissed  on  the  Veeranna 

ground   that    the    alleged  mortgage  was  a    purely    usufructuary  v, 

mortgage  which  contained  no  covenant  to  pay  and  that  being  so,  no  ,^"u*^^g^^ 
suit  for  the  money  or  for  the  sale  of  the  land  could  be  maintained. 

In  the  present  suit  the  plaintiffs  refer  to  their  alleged  title  to 
the  lands  in  question  as  mortgagees,  much  in  the  same  terms  as  in 
the  previous  plaint  and  proceed  to  state  that  the  present  1st  de- 
fendant (eighth  formerly)  though  let  into  possession  as  a  tenant 
by  the  plaintifEs  is  setting  up  title  in  himself  and  that  he  and 
the.  2nd  defendant  (ninth  formerly)  who  got  possession  through 
him  refuse  to  surrender  the  land  ;  and  pray  for  a  decree  for 
possession  of  the  lands  and  mesne  profits.  The  plaint  states  as  an 
alternative  ground  for  the  reliefs  claimed  that,  even  should  the 
plaintiffs  fail  to  make  out  the  letting  alleged,  they  are  entitled  to 
recover  on  their  title  as  usufructuary  mortgagees  under  the  said 
instrument  of  the  9th  August  1864. 

The  lower  appellate  Court  has  held  that  the  present  suit  was 
not  barred  by  the  previous  suit. 

On  behalf  of  the  appellants  (1st  and  2nd  defendants)  this 
conrlusion  was  impeached,  it  being  urged  that  the  suit  was  barred 
under  the  provisions  of  S.  43,  Code  of  Civil  Procedure,  or  S.  13, 
Explanation  II  or  both. 

The  law  as  to  questions  of  bar  under  these  provisions  was  in 
S.  A.  777  of  1901  (decided  very  recently)  discussed  at  great  length, 
and  all  the  previous  important  authorities  bearing  on  the  subject 
were  fully  reviewed  and  examined,  and  T  need  only  say  that  I 
entirely  concur  in  the  conclusions  arrived  at  therein.  Though  I 
did  share  in  the  view  that  some  of  the  observations  of  the  Judicial 
Committee  in  Kameswara  Purtthad  v.  Rajkumari  Ruttan  Koer^ 
warranted  the  notion  that  Explanation  II  to  S.  13  of  Civil  Proce- 
dure Code  had  introduced  a  change  in  the  law  of  res  judicata  in  so 
far  as  plaintiffs  were  concerned,  so  as  to  make  it  incumbent  on 
them  to  make  every  cause  of  action  relating  to  the  property  in  liti- 
gation and  existing  at  the  time  of  the  suit,  a  ground  of  attack,  the 
result  of  such  a  course  was  likely  to  lead  to  confusion  and  whatever 
may  be  the  correct  interpretation  to  be  put  upon  the   language  of 


I.  L.  B.,  20  C.  79. 
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pnu^    the  Judicial  Committee  in  the  above  case   had   it  stood  by  itself 
^'  yet,  having  regard  to  other  pronouncements  by  the  same  tribunal 

mara  Asari.  reaffirmed  subsequently  to  the  said  decision,  such  notion  can  no 
longer  be  taken  to  be  well-founded.  Consequently,  speaking  for 
myself  anything  in  the  language  used  in  the  judgment  in 
Arunachella  Chetty  v,  Meyyappa  Chetty^  inconsistent  with  the 
view  of  the  law  as  expounded  in  the  recent  decision  of  this  court 
above  referred  to  can  no  longer  be  treated  as  of  any  authority. 

Turning  now  to  the  appellant's  contentions  here,  there  can 
be  no  doubt  that  they  are  unsustainable.  The  rights  which  were 
the  subject  of  litigation  in  the  suit  of  1898  were  an  alleged 
right  to  recover  a  sum  of  money  on  a  covenant  which,  it  was 
found,  did  not  exist  and  an  alleged  right  accessi^nal  to  such 
covenant,  viz.,  a  right  to  an  order  for  sale  These  rights  are, 
of  course,  absolutely  different  from  what  are  now  sought  to  be 
made  the  subject  of  adjudication,  viz,,  the  right  to  eject  a  tenant 
and  another  claiming  through  him  on  the  ground  of  the  tenants' 
denial  of  the  landlord's  title  and  the  right  of  a  mortgagee  to 
possession  under  a  purely  usufructuary  mortgage,  which  latter 
necessarily  negatives  a  right  to  recover  money  on  a  covenant  to 
pay  or  to  obtain  an  order  for  sale.  The  rights  in  respect  of 
which  the  plaintiffs  now  demand  judgment,  in  other  words,  the 
causes  of  action  now  sued  upon,  being  thus  entirely  different 
from  the  rights  or  causes  of  action  to  which  the  previous  suit 
related,  S.  43  of  the  Civil  Procedure  Code,  which  simply  enjoins 
that  the  whole  claim  arising  out  of  the  same  cause  of  action 
should  be  included  in  the  suit  can  have  no  application.  Next,  as 
to  the  objection  raised  with  reference  to  Explanation  II  to  S.  13, 
no  doubt,  in  the  plaint  in  the  suit  of  1898  reference  was  made, 
among  other  things  to  the  possession  of  the  mortgaged  lands  by 
the  plaintiff,  to  a  letting  by  them  of  the  lands  to  the  then  8th 
^present  1st)  defendant,  and  to  the  latter  denying  his  allied 
landlord's  title  and  setting  up  a  claim  to  the  property  himself. 
But,  though  those  averments  may  have  been  relevant  as  a  reason 
for  the  inclusion  of  the  8th  and  9th  defendants  in  the  suit  in 
order  to  get  an  order  for  sale  binding  on  them,  yet  it  is  mani- 
fest that  in  that  suit  the  plaintiffs    could  not,  on    the  basis  of 

1.    I.  L.  E.,  21  M.  91. 
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those    averments,  have  prayed  for  a  decree   for  possession  from     Veeranna 
the  present  defendants  since  that  would  have  been  a  clear  case  v. 

of  misjoinder  of  causes  of  action,  and  consequently  the  causes  of  ^^u  ^^j 
action  now  relied  on  were  not  with  reference  to  the  previous  suit, 
^matters  which  might  and  ought  to  have  been  made  grounds  of 
attack^^  within  the  meaning  of  Explanation  II  to  S.  18  of  the  Civil 
Procedure  Code,  even  if  the  interpretation  to  be  put  on  Karnes- 
wara  Pershad's  case  were  different  from  that  adopted  in  the 
recent  second  appeal  above  referred  to. 

The  present  objection  on  behalf  of  the  appellants  fails  all  the 
more,  since  according  to  the  decision  of  this  Court  already  referred 
to  that  explanation  does  not  render  it  incumbent  on  a  plaintiff  to 
combine  as  grounds  of  attack  every  cause  of  action  he  may  have 
at  the  date  of  the  suit  in  respect  of  the  property  sued  for,  even 
if  it  were  possible  for  the  plaintiffs  to  have,  consistently  with 
established  rules  of  pleading,  claimed  for  the  present  reliefs  also 
in  the  former  suit. 

The  appeal,  therefore,  in  my  opinion,  fails  and  I  would  dis- 
miss it  with  costs. 

BoDDAM,  J  : — ^I  agree  that  the  plaintiffs'  suit  is  not  barred 
under  S.  13  or  S.  43,  Civil  Procedure  Code.  It  is  not  necessary 
for  me  to  state  the  facts  of  the  case,  or  to  do  more  than  state  my 
conclusions  as  shortly  as  possible  after  the  very  full  judgment  of 
Sir  dubrahmania  Aiyar,  J. 

The  cause  of  action  in  the  former  suit  was  to  recover  the 
mortgage  amount  by  sale  of  the  mortgaged  premises. 

The  present  suit  is  a  suit  to  recover  possession  of  the  land 
from  persons  who  are  in  wrongful  possession. 

Although  the  1st  and  2nd  defendants  in  the  present  suit 
were  joined  as  defendants  in  the  first  suit,  as  persons  claiming  an 
interest  in  the  land,  the  present  claim  formed  no  part  of  the 
cause  of  action  in  that  suit,  nor  was  it  a  cause  of  action 
upon  which  the  plaintiffs  could  rely  in  the  alternative 
or  otherwise  in  support  of  the  relief  they  sought  in  that  suit. 
The  cause  of  action  in  the  present  suit  is  totally  distinct  and  differ* 
ent  and  therefore  the  suit  is  not  barred.  The  appeal  should  be 
dismissed  with  costs. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Bod  dam  and  Mr.  Justice  BhashyamAiyangar. 


Mana  vik  raman 

V. 

Moyankutti... 


...  Appellant*     {Plaintiff,  Decree-holder). 
...  Respondent  (De/erkian^,  Jtidgment'deblor), 


man 

V, 

Moyankutti. 


Manavikra-    Civil  Procedure  Code^  Ss.  208  ^'  27^9— Decree  for  moveable  property— AUernaUve  decree 
for  money — When  alternative  enforceable — No  option  to  jitdgment- debtor. 

In  a  decree  for  moveable  property  the  money  amount  is  inserted  mider  S.  208 
as  an  alternative  if  delivery  cannot  be  had. 

The  judgment-debtor  is  given  no  option  in  snoh  a  case  either  to  surrender  tiie 
property  or  to  pay  the  money. 

The  alternative  portion  of  the  decree  (for  recovery  of  the  money)  only  comes 
into  operation  when  after  putting  in  force  S.  250  C.  P.  C,  it  is  found  impossible  to 
obtain  the  property  ordered  to  be  delivered. 

Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 
South  Malabar  at  Calicut^  dated  19th  December  1902  in  A  S. 
No.  546  of  1902,  presented  against  the  order  of  the  Court  of  the 
District  Munsif  of  Manjeri  in  M.  P.  No.  632  of  1902. 

P.  B.  Sundara  Aiyar  for  appellant. 

C.  Sanhara  Nair  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — ^The  decree  of  the  Subordinate  Judge  is  clearly 
wrong.  The  Judgment-debtor  gets  no  option  under  a  decree  for 
the  return  of  moveable  property.  The  money  amount  inserted  in 
the  decree  is  inserted  under  S.  208  of  the  Civil  Procedure  Code 
which  requires  that  an  amount  of  money  should  be  inserted  in  the 
decree  as  an  alternative  if  delivery  cannot  be  had.  It  is  therefoi-e 
only  when  after  putting  in  force  S.  259  of  the  C.  P.  C,  it  is  found 
that  it  is  impossible  to  obtain  the  property  ordered  to  be  delivered 
that  the  alternative  amount  in  the  decree  comes  into  operation. 

We  set  aside  the  decree  of  the  Subordinate  Judge  and 
restore  that  of  the  District  Munsif  with  costs  in  this  and  in  the 
lower  appellate  Court. 


•  A.  A.  A.  0.  No.  28  of  1908. 


2nd  September  1908. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(FULL    BENCH). 

Present ; — Mr.  Justice  Subramania  Aiyar,  Mr.  Justice  Davies 
and  Mr.  Justice  Benson. 

^Mahalinga  Nadar  ...     Petitioner*  in  both  (Plaintiff). 

Ganapati  Subbien  ...     Respondent  in  C.  R.  P.  No.  188 

of  1902  (Defendant), 

Kaveri  ...  ...  ...     Respondent  in  C.  R.  P.  No,  189 

of  1902  (Defendant). 

Cuittfuct  Act,  S.  176 — Limitation  Act^  Arts.  57  and  120 — Pledge  of  moveable — Right  of     Malialiiiga 
pledgee — Maintainability  of  suit  for  aale — Limitation — Fertfon<d  remedy—  Right  of         Wadar 
h  ypoihecatee.  q  anapati 

Held  (Per  Sir  Subramania  Aiyar  J.  and   Ben»oH  J.). — That  a  pledgee  of  moveable       Subbien, 

property  Jnay,  nothwithstandiiig  he  may  liave  the  riglit  to  sell  the  property  mider  pledge 

under  S.  176  of  the  Contract  Act,  sue  to  recover  the  amount  due  under  the  pledge  by 

sale  of  the  pledged  property. 

Art.  120  of  the  Limitation  Act  governs  such  a  suit    for  sale,  while   Art.  57  will 

apply  to  a  suit  to  recover  the  money  personally  from  the  debtor. 

VUla  Kandi  v.  Kalekara^  not  followed  ;  ^«m  C/mmi  Baboo  v.  Jagabhundhu  Ohme^ 
and  Madan  Mohan  Lai  v.  Kaiihai  Lal^  followed. 

Per  Davies  J.  Contra  : — A  suit  at  the  instance  of  a  pledgee  to  recover  the  debt  by 
sale  of  the  pledged  i)roperty  is  not  maintainable. 

A  suit  for  sale  of  the  pledged  property  will  be  barred  if  a  suit  for  recovery  of 
the  debt  personally  from  the  pledgee  be  barred  under  Art.  57  as  the  right  to  sell  is  only 
accessory  to  the  right  to  recover  the  debt.  Vitla  Kamti  v.  Kalelcara^  followed. 

An  hypothecatee  is  entitled  to  sue  to  recover  by  sale. 

l^etitions  under  S.  25  of  Act  IX  of  1887  praying  the  High 
Court  to  revise  the  decrees  of  the  Subordinate  Judge^s  Court  of 
Kumbakonam,  dated  .  th  February  1902  in  S.  C.  S.  Nos.  2928  and 
2927  of  1901. 

The  Couit  {i\\Q  Honourahle  Sir  Charles  Arnold  White,  Chief 
Justice)  made  the  following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCH  :— My 
view  is  that  the  case  of  VitlaKamti  v.  Kaleka^a^  was  rightly 
decided  and  that  the  ratio  decendi  of  that  case  is  applicable  to  the 
present  case.     A  different  view,  however,  has  prevailed  in  Calcutta 

♦  C.  R.  P.  Nos.  188  and  189  of  1902.  12th  December  1902. 

1.  I.  L.  B.,  11  M.  153.   2.  I.  L.  R.,  23  C.  21.   3.  I.  L.  B.,  17  A.  284. 
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"Mahalinga    and  Allahabad  (See  Nim  Chand  Baboo  v.  Jagabundhu  Ghose^  and 

V,  Madan  Mohan  Lai  v.  Kanhai  LaP). 

Subb^*.*  ^  accordingly  refer  to  a  Full  Bench  the  question  whether  the 

period  of  limitntion  in  this  case  is  governed  by  Art.  57  or  Art.  120 
or  any  other  and  which  article  of  the  Limitation  Act. 
i?*  Subramania  Aiyar  for  petitioner. 

K.  Ramachandra  Aiyar  for  F.  Sanlaranarayana  Sastry  for 
respondent  in  C.  R.  P.  No.  1 88. 

K.  Ramachandra  Aiyar  tor  respondent  in  C.  R.  P.  No.  189. 
The  Court  expressed  the  following 

OPINIONS  : — SuBKAHMANiA  AiYAR  AND  Benson  JJ. — ^There  can 
be  no  question  but  that  the  plaintiff  is  entitled  to  sue  for  the 
sale  of  the  property  pledged  to  him,  notwithstanding  that  he  is  also 
entitled  under  S.  176,  Indian  Contmct  Act,  to  sell  the  property 
without  reference  to  the  Court. 

It  is  obvious  that  a  right  to  sue  for  the  sale  of  the  property 
exists  even  in  the  absence  of  a  right  to  sue  for  a  personal  decree 
against  the  debtor  for  the  money  lent.  It  would  be  clearly  so  if 
it  had  been  agreed  between  the  parties  that  no  personal  liability 
for  the  debt  was  to  accompany  the  pledge  of  the  jewels. 

It  would  follow  therefore  that  in  a  case  where  both  rights 
exiNt  they  are  concurrent  rights  and  the  right  to  proceed  against 
the  property  pledged  is  not  merely  accessory  to  the  right  to  proceed 
against  the  debtor  personally. 

This  has  been  clearly  laid  down  in  regard  to  the  right  to 
proceed  against  immoveable  property  hyf^othecated  for  a  deb^ 
Chetty  Gaundnn  v.  Sundaram  Filln^  and  KruftnaRow  v.Hachapa 
SugapaK  We  can  see  no  distinction  in  principle  between  that  case 
and  cases  of  pledge,  mortgage  or  hypothecation  of  moveable  pro- 
perty. The  attention  of  the  Judges  who  decided  the  case  VenJcoba 
V.  Subbanna^  was  not  drawn  to  these  earlier  decisions.  They  were 
followed  in  the  Full  Bench  decision  which  is  relied  on  in  Nim 
Chand  Baboo  v.  Jagabundhu  Ghose^  when  the  learned  Judges  dis- 
sented from  Vitla  Kaviti  v.  KaleJcara\  We  think  that  the  law  is 
correctly  laid  down  by  the  Calcutta  High  Court  in  that  case.  It 
has  been  followed  in  Allahabad  in  Madan  Mohan  Lai  v.  Kanhai 
Lai"". 


1.     I.  L.  R.,  22  C.  21.  3.    2  M.  H.  C.  B.,  51.  5.     I.  L.  R,  11  M.  162. 

a.     I.L.B.,17A.284.         4.    2  M.  H.  C.  K.,  307.         6.    I.  L.  R.,  11  M.  153. 
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We  accordingly  answer  the  question  referred  to  as  follows  : — 

The  claim  to  proceed  against  the  property  pledged  is  governed 
by  Art.  120,  and  the  claim  to  proceed  against  the  debtor  personally 
18  governed  by  Art.  57  of  the  second  schedule  of  the  Limitation 
Act. 

Da  VIES  J, : — ^This  suit  was  brought  for  the  recovery  of  money 
lent  to  the  defendant,  and  a  decree  was  prayed  for  (1)  directing 
the  defendant  to  pay  the  amount,  and  (2)  ordering  the  sales  of  the 
property  pledged  to  the  plaintiff  by  him  and  payment  of  the  claim 
out  of  the  sale-proceeds.  So  far  as  the  suit  was  for  a  personal 
decree  against  the  defendant,  it  was  admittedly  barred  under 
A  rt.  57  of  the  second  schedule  of  the  Limitation  Act,  and  so  far 
as  it  was  for  a  sale  of  the  pledged  property,  I  am  of  opiiiion  (as  it 
was  ruled  in  Viotola  Kamti  v.  Kalekara^  that  this  was  merely  "  an 
incident  in  the  nature  of  an  accessory  to  the  right  to  recover  the 
debt  ^'  which  became  barred  with  the  right  of  suit  for  that  debt. 

The  case  here,  is,  however,  different  in  one  respect  from  that 
just  quoted.  There  the  property  was  only  hypothecated.  Here 
there  was  a  "  pledge ''  within  the  meaning  of  S.  172  of  the  Indian 
Contract  Act,  and  the  rights  of  the  pawnee  (the  plaintiff)  are 
governed  by  S.  176  of  that  Act — that  is,  the  plaintiff  could  either 
sue  upon  the  debt,  retaining  the  pledge,  as  a  collateral  security,  or 
he  could  sell  the  thing  pledged,  on  reasonable  notice  to  the  defend- 
ant. His  right  of  suit  was  barred  by  limitation,  but  his  right  of 
sale  still  remained  and  this  was  a  right  secured  to  him  by  law 
which  he  could  exercise  without  suit.  Hence,  the  suit  was  not 
maintainable  as  there  was  no  necessity  for  it.  This  point  does  not 
appear  to  have  been  considered  in  Nimbhand  Baloo  v.  Jagabun- 
dhu  Ghose^  and  Madan  Mohan  Lai  v.  Kunhai  Lal^, 

My  answer  to  the  reference  accordingly  is  that,  so  far  as  the 
suit  was  a  suit  for  recovery  of  the  money  personally  from  the 
defendant,  it  was  barred  under  Art.  57  of  the  2nd  schedule  of  the 
Limitation  Act,  and  so  far  as  it  was  a  suit  for  sale  of  the  pledged 
goods  it  did  not  lie,  and  therefore  no  question  as  to  limitation 
arises. 


Mahalinga 
Nadar 

▼. 
Ganapati 
Subbien. 


X.    I.  L.  B.,  11  M.  163.        2,    L  I^.  B.,  22  C.  21.        8.    I,  L.  B.,  17  A.  284. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhasliyam  Aijan^ar. 

Ramaswami  Aiyar   and  another  ...  ...     Appellant* 

{Plaintiff  and  hu 
V.  legal  representativr). 

Vythinatha  Aiyar  and  others    ...  ...     Respondents 

{Defendants  1  to  6). 

Bamaswami  Civil  Procedure  Code  (XIV  o/1882)  S»   13,  Eipln.  J/,  42  and  43— ^c<  Vlll  oj  1859.  S...  t 

y  and     7 —Res  judicata — **  Cause    of    action"     meaning  of —"  Matter  direcfly  ani 

Vythinatha  euhstantially  in  isRuCy*'  meaning  of — "  Subjects  in  dispuiey*'  meaning  of—Snit  u}"* 

^^7^^'  specific  mortgage — Dismissal — Suit  upon  another  mortgage. 

A  plaintiff  who  seeks  to  re<leem  a  specific  mortgage  or  to  eject  on  a  specific  ]e^te 
and  fails  in  such  suit  on  the  ground  that  the  mortgage  or  lease  sued  on  is  not  provcii 
is  not  thereby  precluded  either  by  reason  of  S.  43  or  explanation  II  to  8. 13  fncu 
seeking  to  redeem  the  property  comprised  in  the  former  suit  or  a  specific  porti«". 
thereof  from  another  specific  mortgage  or  to  eject  the  person  in  ptwseswion  on  ib» 
strength  of  his  title.    Kamesicar  Prafhad  v.  Rajkumari''  explained. 

The  expression  "  subjects  in  dispute  "  in  S.  42  of  the  Civil  Procedure  Code  tli-> 
not  connote  the  corpus  or  object -matter  of  a  claim  but  signifies  the  jural  rehiiUm  l«tw  «  j 
the  parties  to  a  suit,  for  the  determination  of  which  the  suit  is  Lntught,  i'.€.,  thecai^^ 
of  action  or  the  subject  matter  of  litigation  or  in  other  words  the  right  wbicli  t-if 
party  claims  as  against  the  other  and  demands  the  judgment  of  the  court. 

The  object  of  the  section  is  to  require  the  plaintiff  to  bring  forward  his  whole c«se 
as  to  the  matter  of  litigation  on  the  question  of  right  involved  in  the  suit  and  not  ti* 
require  him  to  unite  all  the  causes  of  action  which  he  may  have  against  the  dcfentlan' 
in  respect  of  the  corpus  or  object-matter  of  the  suit. 

The  penalty  for  non-compliance  with  S»  42  is  provided  by  S.  43  and  £xpl.  II  to 
S.  13. 

The  expression  "  matter  directly  and  substantially  in  issue  in  "  S.  13,  will  inclwW 
not  only  the  cause  of  action  on  which  the  suit  is  based  but  also  all  matters  whicli  v^- 
or  ought  to  be,  put  in  issue  for  the  determination  of  the  cause  of  action. 

Ss.  13  and  43,  C.  P.  C,  are  not  exhaustive  of  the  law  of  res  judicata  and  this U^ 
has  been  the  same  under  both  the  old  and  new  Codes  and  is  the  same  as  the  En^li^ 
Law. 

The  absence  in  S.  13  of  the  Code  of  1882  (XIV  of  1882)  of  the  expre^jsion  "  (m« 
of  action  "  found  in  the  old  Code  (Act  VIII  of  1859  S.  2)  does  not  cenoteaiiydeh*ber»* 
change  in  the  law  and  S.  13  does  not  require  every  plaintiff  to  exliaost  in  ooe  » t 
all  the  causes  of  action  which  he  may  have  at  the  date  of  the  suit  in  rc8j»ect  of  i f'- 
property  or  the  relief  claimed  by  him  and  which  he  may  then  b*»  aware  of. 

•  S.  A.  No.  777  of  1901.  16th  July  1908. 

1.    I.  L.  B.,  90  C.  79. 
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It  is  not  the  law  that  if  a  plaintiff  sued  for  certain  property  on  a  false  claim  or  Rama5«wami 
Crtuse  of  action,   when  in  realitv  lio  luis,  in  f;ift  and  law,  a  true  olain)   and  canse  of  Aiyar 

V. 

action  for  the  same  property,  of  which  he  iu  aware,  he  must  be  taken  in  law  to  have    Vythinatha 
abandoned  or  relinquished  his  true  claim  and  cause  of  action.    Rangasami  Pillai  v.         Aiyar. 
Krighna  PillaO  treated  as  overruled  by   the  Full  Bench  decision  In  Kaveri  Ammal  v. 
SoMiri  Ramier*. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Trichinopoly  in  A.  S.  No.  70  of  1 899,  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Srirangam  in  0.  S.  No.  2  »7 
of  1897. 

V,  Krishnaswami  Aiyar  and  iC.  Balamuhunda  Aiyar  for 
appellants. 

T.  V,  Seshagiri  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT :— The  plaintiif  claiming  as  the  daughter's  son 
and  legal  representative  of  one  Ramien,  deceased,  instituted 
().  S.  No.  26  of  1890  (on  the  file  of  the  District  Munsif 's  Court  at 
Trichinopoly)  for  the  redemption  of  a  usufructuary  mortgage  of 
about  50  ca.vnies  of  land  for  Rs.  250.  The  mortgage  was  alleged 
to  have  been  iiip.de  by  Kamien,  under  an  instrument  dated  18th 
March  1856.  The  defendants,  while  denying  the  plaintiff's  relation- 
ship to  Ramien  as  well  as  the  mortgage  sued  upon,  pleaded  thai; 
14  out  of  the  50  cawnies  had  been  usufructuarily  mortgaged  to 
them  by  Ramien  for  Ks,  500,  under  an  instrument  dated  5th 
February  1853,  and  that  the  same  had  been  sold  to  them  subse- 
qnently,  as  also  the  remaining  36  and  odd  cawnies. 

Without  deciding  the  question  of  the  plaintiff's  relationship 
to  Ramien,  the  suit  was  dismissed  on  the  ground  that  the  mortgage 
sued  upon  was  not  proved,  and  was,  in  fact,  fictitious  and  the 
decision  was  confirmed  on  appeal.  The  plaintiff  preferred  a  second 
appeal  and  claimed  a  decree  in  respect  of  the  14  cawnies  on  the 
footing  of  the  mortgage  of  the  5th  February  1853,  which  the 
defendants  set  up.  But  the  High  Court  declined  to  grant  such 
relief  on  the  grounds  that  the  said  mortgage  was  not  admitted  to 
be  a  subsisting  mortgage  and  that  the  plaintiff  not  having  sued, 
in  the  alternative,  on  that  mortgage,  no  issue  could  be  raised  and 
tried  in  respect  of  it,  in  that  suit. 

1.    I.  L.  B.,  32  M.  259.  2,    I.  L.  B.,  26  M.  104.  ^ 
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^  A?w*^  The  plaintiff  brings  the  present  suit  substantially  against  the 

V.  same  defendants  for  redeeming  the  14  cawnies  on  the  footing  of 

Aiya^.  the  mortgage  of  the  5th  February  1853.  The  District  Munsif 
found  that  the  plaintiff  was  the  daughter's  son  and  legal  represen- 
tative of  the  mortgagor^  Ramien,  and  that  the  sale  relied  upon 
by  the  defendants  was  not  true,  and,  holding  that  the  suit  was  not 
barred  as  res  judicata  by  the  previous  suit,  he  det^reed  redemption 
in  favour  of  the  plaintiff.  But  the  District  Judge  on  appeal 
dismissed  the  suit  on  the  ground  that,  when  he  brought  the  former 
suit,  he  was  aware  of  the  mortgage  now  sued  upon,  and  that  he 
was,  therefore,  barred  by  the  rule  of  res  judicata  from  bringing 
this  suit. 

In  support  of  this  second  appeal  which  has  been  preferred 
against  the  said  decision,  it  is  contended  that  oven  assuming  that 
the  finding  of  the  District  Judge  that  the  plaintiff  was  aware  of 
the  mortgage  of  1853  when  he  institutcnl  the  former  suit  cannot  be 
successfully  impugned  in  second  appeal,  the  present  suit  is  not 
barred  by  S.  43  or  Explanation  II  to  S.  13  of  the  Civil  Procedure 
Code.  In  our  opinio  i  this  contention  is  well  founded  and  the  case 
must  be  remanded  for  disposal  on  the  merits. 

The  contention  of  the  learned  pleader  for  the  respondents  in 
support  of  the  decision  appealed  against  is  two-fold  :  firstly,  that 
under  S.  42  and  Explanation  11  to  S.  13  of  the  Civil  Procedure 
Code,  a  plaintiff  should  frame  his  suit  so  as  to  include  all  causes 
of  action  which  he  may  rely  upon — in  the  alternative  or  other- 
wise—in support  of  the  relief  which  he  seeks  and  that  if  he  omits 
to  make  any  of  them  a  ground  of  attack  in  the  suit,  he  will  be 
debarred  from  maintaining  a  subsequent  suit  based  on  the  cause  of 
action  so  omitted  ;  secondly,  that  the  present  suit  and  the  former 
suit  are  not,  so  far  as  the  14  cawnies  in  question  are  concerned, 
based  on  different  causes  of  action,  but  on  one  and  the  same  cause 
of  action,  and  that  the  present  claim  should,  under  S.  43,  also  have 
been  included  in  the  former  suit  and  made  a  ground  of  attack 
(under  Explanation  II  to  S.  13,  Civil  Procedure  Code.) 

The  first  contention  is  mainly  based  on  the  argument  that  the 
phrase  '*  the  subjects  in  dispute'^  occurring  in  S.  42  connotes  the 
corpus  or  object-mitter  of  the  claim  and  that,  therefore,  all  possi- 
ble claims  to  the  same  shoiild  necesst^rily  be  offered  for  decision 
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in  the  suit.  In  our  opinion  the  expression  '  the  subjects  in  dispute'  Bamaewami 
signifies  the  jural  relation   between  the  parties  to  the  suit,  for  the  v. 

determination  of  which  the  suit  is  brought.     In  other  words,  the      ^Aiyw!  * 
objet- 1  of  S.  42  is  to  require  the  plaintiff  to  bring  forward  his  whole 
case  as  io  the  matter  of  litigation  on  the  question  of  right  involved 
in  the  suit  and  not  to  require  him  to  unite  all  the  causes  of  action 
which  he  may  have  against  the  defendant  in  respect  of  the  carpus 
or  object  matter  of  the  suit.     This  was  first  clearly  laid  down  by 
the  Privy   Council   in  Fittapur  Raja  v.  Surya   Rao,^  in  a  case 
arising  under  Act  VIII  of  1859.     Referring  to  S.  7  of  that  Act 
(corresponding  to    S.   43   of   the   present  Code),  their  Lordships 
observed  as  follows  : — "  That  section  does  not  say  that  every  suit 
shall  include  every  cause  of  action  or  every  claim  which  a  party 
has,  but  every  suit  shall  include  tlie  whole  of  the  claim  arising  out 
of  the  cause  of  action,  meaning  the  cause  of  action  for  which  the 
suit  is  brought."     In  that  case  the  plaintiff  was  the  devisee  of  a 
certain  village  and  also  of  a  certain  share  in  moveable  property 
belonging  to  the  testatrix.     The  plaintiff,  after   having  obtained 
possession  of  the  village  and  having  remained  in  quiet  possession 
thereof  for  some  time,  was   dispossessed  by  the  defendant.     The 
plaintiff,  therefore,   brought   a   suit   against    the   defendant  who 
denied  the  will  and  claimed  the  property  as  having  devolved  upon 
him ;    but   a   decree   in   ejectment   was   passed    in   the   plaintiff^s 
favour.     He  afterwards  brought  another  suit  to  recover  from  the 
same  defendant,  the  share  of  personal  property  which  had  been 
bequeathed  to  him  under  the  same  will    but  had  been  withheld 
from  him.     The  Judicial  Committee,  in  overruling  the  plea  of   res 
judicata  which  was  relied  upon  as  a  bar  to  the  second  suit,  held 
that  the  claim  in  respect  of  a  share  in  the  personalty  was   not  one 
arising  out  of  the  cause  of  action  which  existed  in  consequence  of 
the  defendant  having  improperly  turned  the  plaintiff  out  of  posses- 
sion of  the  village  and  that  it  was  a  distinct  cause  of  action  alto- 
gether and  did  not  at  all  arise  out  of  the  other  ;  and  in  distinguish- 
ing Moonshee  Buzloor  Ruheem  v.  Shumsoonnissa  Begum  and  Jado- 
nath    Bose  v.  Shumsoonnissa  Begum  *  which   was   relied  upon   in 
support  of  the  plea  of   res  judicata,  their  Lordships  observed  as 
follows  : — 

*'  It  is  not  like  the  case  of  the  conversion  of  several  things. 
There  the  act  of  conversion  of  the  several  things  is  one  cause  of 


1.     I.  L.  B.,  S  M.  520 ;  {H.  C.)  L.  B.  12  I.  A.  116.         2.    U  M.  I.  A.  651  at  658. 
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Bamagwami  action  and  y(  II  cannot  bring  an  action  for  the  conversion  of  one  of 
Aiyar 
V.  the  things  and  a  separate  action  for  the   conversion    of  another. 

^aiVa!!*^  *   The  conversion  of  the  whole  ia  one  claim  and  one  cause  of  action". 


Aiyar. 


The  above  decision  was  relied  upon  and  followed  by  the  same 
tribunal  in  Amanat  Bihi  v.  Imdad  Hussain^.  In  the  former 
case  the  first  suit  was  brought  to  recover  the  land  in  dispute 
from  the  defendant  (the  talukdar)  on  the  ground  that  the 
plaintiff  was  entitled  to  the  same  as  under-proprietor.  The  suit 
was  dismissed  on  the  merits.  The  second  suit  was  brought  to  re- 
cover the  property  as  proprietor,  on  paying  to  the  talukdar  the 
aiTcars  of  revenue  paid  by  him  to  Government,  treating  the  same 
as  having  been  paid  on  his  account.  This  suit  was  also  dismissed 
on  the  ground  that  a  conditional  sale  by  the  plaintiff  to  the  taluk- 
dar in  February  1853  had  become  absolute  about  the  end  of  1853. 
The  third  suit  was  brought  to  recover  tlie  same  property  on  the 
basis  of  a  mortgage,  made  to  the  talukdar  in  June  1 854,  alleging 
that  the  mortgage  debt  had  been  satisfied,  but  offering  to  pay  any 
balance  that  might  be  found  due  on  taking  accounts.  Their  Lord- 
ships of  the  Privy  Council,  in  overruling  the  plea  of  rea  judicata 
under  S.  13  of  Act  X  of  1877,  and  the  plea  under  S.  7  of  Act  VUI 
of  1859,  observed  as  follows  : — *^  Is  that  determination  a  bar  to  this 
suit,  founded  as  the  suit  is,  on  a  mortgage  recognized  as  subsisting 
in  1854.  The  S.  13  of  the  Act  of  1877,  as  amended  by  the  Act  of 
1879,  which  is  applicable  to  the  case,  is  in  these  terms : — ^  No  court 
shall  try  any  suit  or  issue  in  which  the  matter  directly  and  subs- 
tantially in  issue  having  been  directly  and  substanti.dly  in  istue  in 
a  fonner  suit  in  a  Court  of  competent  jurisdiction  between  the  same 
parties  or  between  parties  under  whom  any  of  them  claim,  litigating 
under  the  same  title,  has  been  heard  and  finally  decided  by  such 
Court.'  Now  what  was  the  question  in  issue  in  the  former  suit  ? 
The  question  was  whether  the  plaintiff  was  entitled  to  recover  the 
property  which  had  been  transferred  by  the  Government  to  the 
talukdar,  on  re-paying  to  the  talukdar  the  arrears  of  revenue 
which  he  had  j  aid  to  Government.  The  matter  in  issue  in  this  suit 
is  the  respondent's  right  to  redemption  under  a  mortgage  deed. 
It  may  bo  difficult  to  reconcile  the  position  of  the  talukdar  as 
mortgagee  in  1854  with  his  position  as  absolute   owner  in  1853 
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under  a  purchase  from  the  mortgagor.     But  if  it  be  established  Ramaawami 
that    the   respondent   was    mortgagor  in  1854,  with  the   right  of  v. 

redemption,  why  should  he  be  barred  of  his  right  merely  because  at  liyar! 
an  earlir  date  he  may  have  had  no  right  to  the  property  at  all? 
Then  comes  the  question  was  the  respondent  bound  to  have  brought 
forward  his  present  claim  in  the  former  suit  ?  S.  7  of  Act  VIII  of 
1859  is  in  these  terras : — '  Every  suit  shall  include  the  whole  of  the 
claim  arising  out  of  the  cause  of  action,  but  a  plaintiff  may  relin- 
quish any  portion  of  his  claim  in  order  to  bring  the  suit  within  the 
jurisdiction  of  any  Court.  If  a  plaintiff  relinquish  or  omit  to  sue 
for  any  portion  of  his  claim,  a  suit  for  the  portion  so  relinquished 
or  omitted  shall  not  afterwards  be  entertained  \  That  section  has 
already  been  under  the  considei'ation  of  this  Board  in  Raja  of 
Pittapur  v.  Surya  Rao\  and  the  commentary  upon  it  is: — ^That 
section  does  not  say  that  every  suit  shall  include  every  cause  of 
action  or  every  claim  which  the  party  ha's,  but  every  suit  shall 
include  the  whole  of  the  claim  arising  out  of  the  cause  of  action — 
meaning  the  cause  of  action  for  which  the  suit  is  brought'  The 
respondent's  present  claim  certainly  did  not  arise  out  of  the  cause 
of  action  which  was  the  foundation  of  the  former  suit''^. 

These  decisions  were  no  doubt  passed  when  the  old  Code  of 
Civil  Procedure  (Act  VIII  of  1859)  was  in  force  ;  but  an  examina- 
tion of  the  different  sections  of  the  present  Code  bearing  upon  this 
question  also  leads  to  the  same,  conclusion.  S.  50  (of  Act  XIV  of 
82)  which  prescribes  the  essential  particulars  of  a  plaint-  lays  down, 
in  Clause  (d),  that  the  plaint  must  contain  a  plain  and  concise 
statement  of  the  circumstances  constituting  the  cause  of  action  and 
where  and  when  it  arose.  S.  42  provides  that  every  suit  shall,  as 
far  as  practicable,  be  so  framed  as  to  afford  ground  for  a  final 
decision  upon  the  subjects  in  dispute  (thus  preventing  further  liti- 
gation concerning  them).  Reading  this  in  the  Hght  of  the  next 
following  S.  (43)  and  of  S.  50,  Clause  (d),  it  is  clear  that  the  expres- 
sion ^  subjects  in  dispute,'  means  the  cause  of  action  or  the  subject 
matter  of  litigation,  that  is,  the  right  which  one  party  claims  as 
against  the  other  and  demands  the  judgment  of  the  Court  upon 
{Borstv,  Coi-ey,  15  New  York  509  ;  Jacobson  v.  Miller ,  41  Michigan 
98).     The  penalty  for  non-compliance  with  S.  42  is  provided  for 

1.     L.  B.  12  I.  A.  116  J  I.  L.  R.  8  M.  620.         2.      L.  R.  15  I.  A ,  at  pp.  Ill  and  113. 
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Eamagwami  partly  in  S.  43  and  partly  by  Explanation  II  to  S.  13.     The  former 

Aiyftr 
V.  provides  that  if  the  plaintiff  omits  to  include  a  portion   of  the 

^^j^^  entire  claim  which  has  arisen  at  the  date  of  the  suit,  out  of  the 
cause  of  action  on  which  the  suit  is  based,  he  shall  be  precluded 
from  suing  again  in  respect  of  such  portion ;  and  the  latter  pro- 
vides that  the  matter  of  every  ground  which  the  plaintiff  might 
and  ODght  to  urge  in  support  of  the  cause  of  action  on  which  the 
suit  is  founded  shall  be  deemed  to  be  a  matter  directly  and  subs- 
tantially in  issue  in  the  suit  and  decided  therein  whether  such 
ground  was  actually  relied  upon  or  not  in  the  suit.  In  other  words, 
8.  43  requires  that  the  whole  claim  which  has  arisen,  at  the  date 
of  the  suit,  out  of  the  cause  of  action,  should  be  included  in  the 
suit  so  as  to  avoid  splitting  of  a  claim  or  claims  arising  cut  of  one 
and  tlie  same  cause  of  action.  And  Explanation  II  to  S.  13  enjoins 
that  every  ground  which  could  and  ought  to  have  been  urged  in 
support  of  the  claim  actually  made  in  the  suit  shall  be  deemed  to 
have  been  adjudicated  upon  therein,  whether  it  was  actually  urged 
or  not.  The  explanation  has  introduced  no  innovation  in  the  law  of 
res  judicata;  nor  does  the  Code  attempt  to  define  what  are  the 
matters  which  might  and  ought  to  be  made  grounds  of  defence  or 
attack  in  every  suit  commenced  by  a  plaint  framed  in  accordance 
with  Ss.  42,  43  and  50. 

The  whole  law  bearing  upon  the  question  now  under  consider- 
ation has  been  critically  examined  and  elucidated  by  Scotland^  C.  J. 
and  Eollowayy  J.  in  Chinnaya  Mudali  v.  Venkatachalam  Pillai^  and 
the  application  of  that  decision  to  Muthumadcva  v.  Sevattamuthu* 
has  been  explained  by  Morgan,  C.  J.  and  Holloway,  J.,  in  their 
judgment  in  that  case.  The  following  extracts  from  the  judgments 
in  the  two  cases  are  very  instructive  and  may  with  advantage  be 
quoted  here : — 

[Scotland,  C.  J. — "I  take  it  to  be  clearly  established  that  there 
must  be  not  only  the  same  property  or  subject  of  demand  in  dispute, 
either  wholly  or  in  part,  between  the  same  parties  or  their  privies; 
but  it  must  also  appear  that  the  identical  question  of  right  qf  title 
had  before  been  in  judicio  ****.!  take  it  to  be  also 
clear,  as  a  general  rule,  both  on  principle  and  authority,  that  when 
a  question  of  right  or  title  has  been  adjudicated  upon  in  a  suit  the 
bar  of  the  judgment  cannot  be  avoided  by  suing  on  a  new  form  of 

1.    3  M.  H.  C.  R  ,  p.  820.  2.     7  M.  H.  C.  E.,  160. 
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claim  or  on  a  ground  of  relief  which  might  have  been,  but  was  not,  ^*™?^"*^ 

raised  or  determined  in  the  former  suit,  if  such  claim  or  ground   ^^^y-   _ 

.     Vythmatha 

arises  out  of  and  depends  upon  the  same  right  or  title  as  that  which  Aiyar. 
wa3  directly  in  question  in  the  former  suit  ****•.  A 
decree  in  a  suit  by  a  person  claiming  as  heir  or  coparcener  could 
be  no  bar  to  a  second  suit  brought  to  try  hia  right  as  donee  or 
devisee  of  the  same  property,  for  the  question  of  right  would  be 
different  unless  the  latter  right  appeared  to  have  been  in  question 
in  the  first  suit  as  in  the  recent  case  of  Udaiya  Tevar  v.  Katama 
Nachiar^,  (aflSrmed  on  appeal  to  the  Privy  Council).  But  a  decree 
in  a  suit  for  partition  of  family  property  would,  in  the  absence  of 
special  circumstances,  be,  I  think,  a  bar  to  a  second  suit  for  relief 
on  the  grounds  not  before  raised,  that  the  co-sharer  or  one  of  the 
co-sharers  was  illegitimate  or  had  been  removed  out  of  the  family 
by  adoption  or  that  part  of  the  property  was  the  self-acquisition  of 
the  pla'ntiff,  because  it  would  be  a  second  time  litigating  the  ques- 
tion of  co-parcenary  right  which  was  the  immediate  object-matter 
of  the  first  suit/'  (pp.  322-324)  *  *  *  *  *  ] 

[Hollow AY,  J. — ^The  whole  case  of  the  parties  as  to  the  matter 
of  litigation  must  be  brought  forward.  Taking  the  words  '  matter 
cf  litigation '  to  mean  'question  of  right^  which  is  the  only  proper 
sense  in  questions  of  res  judicata  there  is  no  doubt  of  the  perfect 
correctness  of  this  opinion  and  the  Vice-Chancellor  expressly  says 
that  the  items  of  account  brought  forward  by  the  bill  were  matters 
of  which  an  account  might  have  been  taken  in  the  suit.  The 
matter  of  the  litigation  was — *  What  sum  is  due  on  the  transactions 
between  the  parties' — and  the  judgment  of  the  Court  on  that 
question  was  of  course  res  judicata  both  as  to  items  brought 
forward  and  items  not  brought  forward.  It  was  simply  Eastmore 
V.  Latces  in  equity  and  the  meaning  of  the  rule  is  not  that  a  decree 
will  bar  a  man  as  to  matters  never  raised,  if  they  are  matters 
relating  to  the  external  object  of  the  litigation  but  as  to  all  matters 
which  were  relevant  and  examinable  upon  the  question  of  right  at 
issue  between  the  parties.  In  Hunter  v.  Strvxirt^,  Lord  Westbury 
very  distinctly  confines  to  the  questions  of  right  raised,  the  opera- 
tion of  res  judicata ;  *  *  *  and  it  (the  decision)  is  also  a  distinct 
repelling  by  the  highest  English  authority  of  any  such  rule  as  has 

1.    2  M.  H.  C.  B.,  181.  2.    VIIIJur.817. 
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Ramagwami  been  Supposed,  that,  if  any  object-matter  is  brought  into  question, 
V.  all  possible  claims  thereto  are  necessarily  offered  for  decision  and 

Aiyar.  *   *^^*'  ^  ^^^  ^^  equally  barred  from  any  future  suit  whether  he  has 
submitted  a  particular  kind  of  claim  or  not"*. 

"  The  ground  of  denying  the  bar  by  res  judicata  is  that  he 
there  put  his  light  of  inheritance  on  the  ground  of  sonship  by  the 
Pattamastri,  and  that  he  puts  it  now  upon  the  ground  that  he  is  the 
eldest  son  of  his  father.  It  appears  that  this  fact  was  before  the 
Civil  Court,  which  says  that  the  fact  is  admittedly  indifferent  and 
not  capable  of  conferring  the  status  claimed.  To  allow  this  ground 
to  be  set  up  now,  would  therefore  be  to  do  what  it  was  sought  to 
do  in  the  Sivaganga  case— set  up  a  ground  of  claim,  which  the 
litigant  had  in  the  previous  case  expressly  withdrawn  by  his  admis- 
sion from  the  cognizance  of  the  Court.  *  *  *  *  The  better 
opinion  probably  is  that  he  would  be  barred  whether  this  ground  o* 
being  heir  was  brought  forward  or  not.  The  *  causa^  in  tlie  first 
suit  was  "being  heir^'  and  Paulus  does  not  say  that  a  new  suit  for 
the  same  object-matter  may  be  brought  because  a  new  basis  in  fact 
of  the  same  ^causaa*  is  adduced,  but  where  there  ts  a  different 
*  caussa  \  The  present  case  seems  to  fall  within  his  words  *  mntaiam 
actionem  opinio  petitoris  nonfacit''^,'] 

In  the  original  Code  of  Civil  Procedure  (Act  VIII  of  1859) 
the  law  of  res  judicata  was  contained  in  Ss.  2  and  7,  but  they  were 
far  from  being  exhaustive.  S.  2  of  Act  VIII  of  1859  wms  in  terms 
for  less  comprehensive  than  the  present  Code.  It  simply  provided 
that  no  Court  should  take  cognizance  of  any  suit  brought  on  a 
cause  of  action  which  (cause  of  action)  had  been  heard  and  deter- 
mined by  a  Court  of  competent  jurisdiction  in  a  former  suit 
between  the  same  parties.  Notwithstanding  that  the  opemtion  of 
S.  2  was  in  terms  restricted  to  ^  cause  of  action  '  their  Lordships  of 
the  Privy  Council  held  in  Krinhna  Bchari  Roy  v.  Brojemcari^ 
that  "  the  expression  *  cause  of  action^  cannot  be  taken  in  its  most 
restricted  and  literal  sense,''  but  that,  however  that  may  be,  '*  by 
the  general  law,  wherever  a  material  issue  has  been  tried  and 
determined  between  the  same  parties  in  a  proper  suit  and  in  a 
competent  Court,  *  *  *  it  cannot  be  again  tried  in  another 
suit  between  them.'' 


1.    3  M.  H.  C.  R.  at  p.  332.  2.    7  M.  H.  C.  E.,  165-166. 
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The  subject  of  res  judicata  is  dealt  with  in  Sg.  13  and  43  of  the  Ramaswami 
present  Code,  and  the  expression  *  cause  of  action'  has  bjen  omitted         v. 
in  S.  13,  by  substituting  in  its  place  the  expression  '  matter  directly     ^2iy"r!  ^ 
and  substantially  in  issue ' — an  expression  which  will  include  not 
only  the  cause  of  action  on  which  the  suit  is  based  [vide  50  (d) 
Civil  Procedure  Code],  but  also  all  matters  which  are,  or  ought  to 
be,  put  in  fssue  for  the  determination  of  the  cause  of  action. 

S.  48,  which  corresponds  to  S.  7  of  the  former  Code,  is  also 
more  comprehensive  than  the  latter  and  provides  that  a  person 
entitled  to  more  remedies  than  one  in  respect  of  the  same  cause  of 
action  should  combine  all  his  remedies  in  the  first  suit,  unless  he 
obtains  the  leave  of  the  Court  to  res€»rve  some  of  his  remedies  for 
a  subsequent  suit. 

Though  the  subject  of  i  es  judicata  is  dealt  with  more  compre- 
hensively in  the  new  Code  than  in  the  old  one,  yet  Ss.  13  and  43  of 
the  present  Codc^  are  not  exhaustive  of  the  law  of  res  judicata.  That 
law  has  been  the  same  under  both  the  old  and  the  new  Codes — as 
definitively  laid  down  by  the  Privy  Council  in  Kameawara  Prasad  v. 
Bajkumari^ — and  it  is  substantially  the  same  as  the  English  law. 
The  decisions  passed  while  the  old  Code  was  in  force  are  therefore 
not  the  less  applicable  to  cases  arising  under  the  present  law ;  nor 
is  there  any  force  in  the  argument  urged  by  the  respondent's 
pleader  that  the  absence  of  the  expression  '  cause  of  action'  in  S.  13 
denotes  a  deliberate  change  introduced  by  the  Legislature,  requiring 
every  plaintiff  to  exhaust  in  one  suit  all  the  causes  of  action  which 
he  may  have  at  the  date  of  the  suit  in  respect  of  the  property  or 
the  relief  claimed  by  him  and  of  which  he  was  then  aware. 

The  question  was  first  considered,  with  reference  to  the  new 
Code,  by  a  Division  Bench  of  this  Court  (Innes  and  Mutkusami 
Aiyar,  JJ.)  in  Thyila  Kandi  Ummallia  v.  Thyila  Kandi  Cheria 
Kunhamed'^,  and  it  was  there  held,  dissenting  from  two  decisions 
of  the  Calcutta  High  Court,  Deenahundho  Chowdri  v.  Kristomonu 
Dossee'^,  Bheeho  Lall  v.  Bhuggoo  Lall\  that  there  was  no  difference 
between  the  old  Code  and  the  new  Code  and  that  the  dismissal  of 
a  former  suit  which  was  based  on  a  lease  which  was  not  proved  was 
no  bar  to  a  subsequent  suit  brought  for  the  recovery  of  possession  of 

1.  I.  L.  E.,  20  C.  79  at  p.  86.  3.    I.  L.  E.,  2  C.  152. 

2.  I.  L.  B.,  4  M.  308.  4.    I.  L.  B.,  8  C.  28. 


Digitized  by 


Google 


458  THE    MADBAS   LAW   JOURNAL   RBPOBTS.  [VOL.  im. 

Ramagwami   the  same  lands  on  the  ground  of  the  plaintiff's  title  as  owner.    The 
V.  same  question  was  again  considered  in  AUuki  v,  Kuvjusha^  in  which 

^^^ilJ'ar.*'^  it  was  held  by  Muthub'amiAiyir  and  Hufchim,JJ.  that ''  Explanation 
II  to  S.  13  of  the  Civil  Procedure  Code  of  1877  refers  to  the  title 
litigated  in  the  former  suit  as  distinguished  from  the  relief  claimed. 
Where  several  independent  grounds  or  action  are  available,  a  party 
is  not  bound  to  unite  them  all  in  onti  suit,  though  he  is  bound  to 
bring  before  the  Court  all  grounds  of  attack  available  to  him  with 
reference  to  the  title  which  is  made  the  ground  of  action."  We 
fully  concur  in  this  exposition  of  Explanation  II  to  S.  13.  In  that 
case  the  former  suit  had  been  brought  by  the  Karnavan  of  atarwad 
to  resume,  from  a  junior  branch,  certain  lands,  which,  it  was  alleged, 
had  been  under  a  special  agreement  allotted  for  its  maintenance. 
That  suit  having  been  dismissed  on  the  ground  that  the  alleged 
agreement  was  not  proved,  it  was  held  that  a  subsequent  suit 
brought  by  the  same  Karnavan  to  obtain  possession  of  the  same 
property  for  purposes  of  management  on  behalf  of  theTarwad  from 
a  junior  branch  which  was  in  de  facto  possession  of  the  same,  was 
not  barred  by  the  former  suit. 

A  question  similar  to  that  arising  in  the  present  case  was 
considered  in  Kandunni  v.  Kattiamma^  and  it  was  there  held  that 
a  former  suit  brought  by  the  plaintiff  against  the  defendant  on  a 
demise  of  1856,  which  he  alleged  (but  did  not  prove)  was  a  renewal 
of  a  prior  demise  of  1835,  was  no  bar  to  a  subsequent  suit  brought 
to  recover  the  same  land  on  the  demise  of  1835  and  on  title*. 

We  have  noticed  at  length  the  above  decisions  of  the  Privy 
Council  and  of  this  Court,  as  it  was  strenuously  contended  by  the 
learned  pleader  for  the  respondents  that  they  ahould  all  ber^arded 
as  virtually  overruled  by  a  comparatively  recent  decision  of  the 
Privy  Council  in  Kameswara  Prasad's  case\  and  that  the  later 
decisions  of  this  High  Court  in  Arunachelam  Chetty  v.  Meyyaffa 
Chetty^  and  llavgasami  v.  Krishna^  are  in  conflict  with  the  earlier 
decisions  above  referred  to  ;  and  he  also  relied  upon  a  rec^t 
decision  of  the  Bombay  High  Court  in  Gudappa  v.  Thirkajipa^, 

1.  I.  L.  R.,  7  M.  264.  5.  I.  L.  E.,  21  M.  9J. 

2.  I.  L.  R.,  9  M.  251.  6.  I.  L.  B.  22  M.  259. 
8.  See  also  I.  L.  R.,  15  M.,  p.  336.  7.  I.  L.  R.,  25  B.  189. 
4.  I.  L.  R.,  20  C.  79. 
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The  decision  of  the  Privy  Council  in  1892  in  Kameswar  Prasad  Ramasvami 
.  ...  .  Aiyar 

V.  Bajkumari^  has  been  misapprehended  and  misapplied  in  certain  v. 

cases  A  careful  perusal,  however,  of  the  judgment  of  the  Judicial  ^Aiyw-. 
Committee  in  that  case,  clearly  shows  that  that  decision  is  not  in 
conflict  with  the  earlier  rulings  of  the  same  tribunal  in  Rajah 
of  Pittapur  v.  Surya  Bao'^  and  Amanat  Bihi  v.  Imdad 
Hussain^  already  referred  to,  which  rulings  have  been  re-affirmed 
in  Mahomed  Baisat  Ali  y,  Mussuntat  Hasin  Banu^  the  judgment 
in  which  was  given  in  July  189t^,  nearly  a  year  later  than  that  in 
Kameswar  Prasad's  case.  The  rnliug  in  Kartitswar  Prasad's  chhq 
IS,  no  doubt,  liable  to  be  misunderstood  if  one  does  not  bear  in  mind 
the  facts  of  the  case  which  are  set  forth  inthe  judgment  itself  and 
which  briefly  are  as  follow  : — A  Hindu  widow  in  possession  of  her 
husband^s  estate  raised  a  loan  of  Es.  61,000,  and  executed,  on  the 
Ist  March  1872,  a  bond  in  favour  of  the  creditor  hypothecatmg  a 
portion  of  her  husband's  estate  as  security  for  the  debt.  Shortly 
afterwards,  on  the  31st  August  1872,  an  agreement  was  entered 
into  between  her  and  Run  Bahadur,  the  presumptive  revereionary 
heir  of  her  husband,  whereby  she  surrendered  to  him  her  interest 
in  her  husband's  estate  on  condition  that  he  (Run  Bahadur)  was 
to  pay  her  an  allowance  of  Rs.  24,000  for  her  maintenance  and  also 
pay  off  her  liabilities.  In  1876  the  creditor  brought  a  suit  upon  the 
hypothecation  bond  against  the  widow  and  Run  Bahadur  whom  he 
joined  as  defendant  in  the  suit  on  the  ground  that  "  the  Rani  had, 
under  the  agreement  of  1872,  given  over  to  him  the  whole  of  the 
properties  including  what  was  mortgaged  under  the  bonds  " ;  but  in 
that  suit  no  relief  was  claimed  against  Run  Bahadur  personally.  The 
final  decree  in  that  suit  held  the  mortgage  not  to  be  binding  upon  the 
estate,  but  held  the  Rani  personally  liable  for  the  amount  d>te  under 
the  bond.  After  the  daath  of  the  Rani  the  creditor  instituted  a  suit  in 
1887  against  Run  Bahadur  '^  to  have  him  declared  liable  under  the 
agreement  of  the  3 Ist  August  1872  to  satisfy  the  decree  obtained 
against  the  Rani  under  the  bond".  Upon  these  facts  their  Lord- 
ships of  the  Privy  Council,  after  holding  that  the  suit  was  barred 
by  the  6  years'  rule  of  limitation  further  held  that  the  principle 
of  res  judicata  was  also  fatal  to  the  suit.  Their  Lordships  advert- 
ing to  Explanation  II  to  S.  13  held  that  the  money  having  become 


1.  I.  L.  R.,  20  C.  79.  3.     L.  R.,  15  I.  A.  I06j  I.  L.  R.  15C.  800. 

2.  L.  E.,  12  I.  A.  11 6 ;  I.  L.  R.  8  M.  620.  4.    L.  R.,  20  I.  A.  155  5  I.  L.  R.  21  C.  157. 
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Ramaswami  payable   in    Soptemper   1875,  the   date  named    in  the  bond,  the 
V.  creditor  might  and  ought  to  have  claimed  relief  personally  against 

^Aiy^r.  *  ^^^^  Bahadur  in  the  former  suit  and  that,  ha\'ing  omitted  to  do  so, 
he  was  barred  from  maintaining  the  subsequent  suit.  It  is  express- 
ly stated  in  the  judgment  that  he  was  joined  as  a  defendant  in  the 
former  suit  by  reason  of  the  agreement  of  1872,  and  the  later  suit 
was  also  instituted  against  him  in  consequence  of  the  stipulation 
in  the  same  agreement  which  he  had  entered  into  with  the  Rani, 
undertaking  to  pay  her  debts.  It  will  thus  be  seen  that  the  claim 
made  in  the  former  suit  to  enforce  the  mortgage  against  Run 
Bahadur  and  the  claim  made  in  the  later  suit  for  the  recovery  of 
the  mortgage  debt  personally  from  Kun  Bahadur  were  whether 
rightly  or  wrongiy  based  upon  one  and  the  same  transaction,  riz., 
the  agreement  of  the  31st  August  1872  entered  into  between  him 
and  the  widow.  The  two  suits  were,  therefore,  founded  upon  the 
same  cause  of  action,  and  the  claims  made  in  both  the  suits,  so  far 
as  Run  Bahadur  was  concerned,  arose  from  that  cause  of  action. 
It  is  immaterial  to  consider  whether  it  would  not  have  been  possible 
to  have  shaped  the  former  suit,  against  the  widow  and  Run  Baha- 
dur (as  the  then  presumptivereversionary  heir)  quite  independently 
of,  and  without  any  reference  to,  the  agreement  of  1872.  But,  as 
a  matter  of  fact,  the  suit  was  brought  a.gainst  him  by  reason  of  the 
transfer  made  to  him  under  the  agreement  of  1872  ;  and  it  was, 
therefore,  held  that  it  was  clearly  competent  for  the  creditor  to 
have  alleged  in  that  suit  itself  the  personal  liability  arising  under 
the  same  agreement,  that  he  ought  to  have  done  so  and  could  not 
be  permitted  to  bring  a  subsequent  suit  to  enforce  such  liability. 
If  the  attention  of  the  Committee  had  been  drawn  to  the  latter 
portion  of  S.  48  of  the  Civil  Procedure  Code  which  requires  (subject 
to  the  exception  therein  referred  to)  the  joinder,  in  one  suit,  of 
plurality  of  remedies  which  a  creditor  may  have  in  respect  of  the 
same  cause  of  action,  it  is  not  improbable  that  the  decision  might 
have  been  based  on  S.  43  rather  than  on  Explanation  II  to  S.  13, 
but  whichever  of  the  two  may  be  the  more  appropriate  provision 
the  result  would  be  the  same.  It  would  also  seem  from  the  judg- 
ment in  this  case  that  even  if  a  ground  of  attack  be  relevant  and 
pertinent  to  the  cause  of  action  on  which  the  suit  is  brought,  the 
matter  involved  in  such  a  ground  will  not  necessarily  be  within  the 
purview  of  Explanation  II  to  S.  13,  if  it  be  so  dissimilar  to  the 
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other  grounds  of  attack  that  its  union  with  them  might  lead  to  Bamaswami 
confusion.     The  next  case  relied  on  on  behalf  of  the  respondents  is  v. 

Arunachellam  Ghetti  v.  Meyyappa  Ghetti}^,  No  doubt  there  are  ^^^^Ivw^^ 
certain  general  observations  in  the  judgment  in  that*case,  which 
lend  some  support  to  the  arguments  advanced  by  the  respondent's 
pleader  on  S.  42,  and  the  absence  of  the  expression  'cause  of  action' 
in  S.  13 ;  but  with  all  deference,  we  are,  for  the  reasons  already 
stated,  unable  to  concur  in  tbem,  and  after  a  careful  perusal  of  the 
judgment  we  are  satisfied  that  the  ground  of  decision  is  that  the 
cause  of  action  on  which  the  former  suit  was  based  was  clearly 
identical  with  that  in  the  subsequent  suit  and  that  the  respective 
grounds  advanced  in  support  of  the  two  suits  were  only  **  different 
means  invoked  for  making  out  what  is  manifestly  a  single  and 
indiviwble  infringement  of  the  self-same  right." 

We  may  here  refer  to  the  decision  of  the  Judicial  Committee 
in  Woomatara  Debia  v.  Unnopoorna  Doase^  which  is  noticed  in  the 
above  case  and  on  which  the  decision  is  chiefly  based.  That  deci- 
sion of  the  Privy  Council  was  passed  in  1872  iind  it  gives  a  clue  to 
the  true  meaning  of  Explanation  II  to  S.  13,  (>ivil  Procedure  Code 
and  shows  that  that  explanation  is  only  a  compendious  statement  of 
the  law  i«.s  it  has  all  along  been  understood,  whatever  difficulty 
there  may  exist  in  the  application  of  it  to  particular  cases,  in 
determining  the  exact  scope  of  the  pleadings  in  the  two  suits  and 
the  question  as  to  whether  the  two  suits  are,  either  in  whole  or  in 
part,  based  upon  the  same  cause  of  action.  In  that  case  it  was 
held  that  the  cause  of  action  in  both  the  suits  was  the  dispossession 
of  the  plaintiff  by  the  fixing  of  the  boundary  complained  of  and 
other  proceedings  under  a  special  Act,  the  result  of  which  proceed- 
ing was  to  affirm  the  possession  of  the  defendants  and  to  leave  the 
plaintiff  to  her  remedy  by  civil  suit.  In  the  first  suit  the  plaintiff 
sought  to  establish  her  title  by  admitting  that  the  land  sued  for 
was  not  included  within  the  limits  of  her  taluq  or  estate  as  origin- 
ally settled  and  defined,  but  that  she  by  gradual  squatting  or 
encronchment  enlarged  the  boundary  of  the  taluq.  Having  failed 
in  that  suit,  she  brought  a  second  suit  in  which  she  sought  to 
establish  her  title  by  contending  that  "the  boundary  between  my 
estate  and  that  of  the  defendant  was  improperly  drawn  so  as  to 
include  in  the  defendant's  holding  that  which  of  right  should  have 
been  within  my  originally  settled  taluq  and  as  I  now  claim  in  that 
1.     I.  L.  E.,  21  M.  91  i  c/.  I.  L.  B.,  15  M.  836.  2.     11  B.  L.  B.  158. 
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Ramaswami  way  that  which  I  might  have  claimed  in  the  former  suit,  I  am  not 
V.  precluded  from  bringing  this  second  suit."     It  is  therefore  clear 

^  Aiyar.^  *  *^^  ^^^  *''^®  ^^^^^  wore  based  upon  the  same  cause  of  action,  viz., 
the  plaintiff's  title  a**  owner,  the  only  difference  between  the  two 
being  that  in  the  former  she  sought  to  establish  her  ownership 
apparently  by  tho  operation  of  the  law  of  limitation  and  in  the  latter 
suit  by  alleging  that  it  was  part  of  her  original  estate.  This  is  only 
an  authority  for  the  position  that  if  one  is  dispossessed  of  land  and 
he  brings  a  suit  to  recover  possession  on  the  strength  of  his  title, 
he  must  establish  this  title  in  that  very  suit  by  urging  and  proving  all 
that  would  go  to  establish  his  title  and  cannot  reserve  c»ne  or  more  of 
such  grounds  for  a  future  suit;  and  this  is  what  is  laid  down  in  Expla- 
nation II  to  S.  13,  Civil  Procedure  Code.  But  neither  that  case  nor  the 
decision  of  the  Privy  Council  in  Kameswar's  case^,  nor  Explanation 
II  to  S.  13,  can  be  relied  on  as  lending  any  support  to  the  propoa- 
tion  that  a  plantiff  who  seeks  to  redeem  a  specific  mortgage  or  to 
eject  on  a  specific  lease  and  fails  in  such  suit,  because  the  mortgage 
or  the  lease  is  not  proved,  is  thereby  precluded  from  seeking  to 
redeem  the  same  property  or  a  portion  thereof  from  another  specific 
mortgage  or  to  eject  on  the  strength  of  his  title  the  person  in 
possession.  Every  transaction  of  lease  imposes  on  the  lessee  the 
obligation  of  delivering  to  the  landlord  possession  of  the  propenty 
at  the  expiration  of  the  lease,  and  every  transaction  of  mortgage 
imposes  upon  the  mortgagee  the  obligation  of  re-transferring,  after 
the  expiration  of  the  term  of  mortgage,  the  property  free  from  all 
incumbrances  created  by  him  (or  those  claiming  under  him  or  under 
whom  he  claims)  and,  if  necessary,  delivering  possession  of  the 
same  to  the  mortgagor  on  discharge  of  the  mortgage  debt  by 
payment  or  otherwise;  and  such  obligation  on  the  part  of  the 
lessee  or  mortgagee  (as  the  case  may  be)  arises  from  the  transaction 
of  lease  or  mortgage  which  in  respect  of  such  obligation  operates 
as  an  executory  contract.  The  cause  of  action,  therefore,  in  a  suit 
based  on  a  lease  or  mortgage  arises  ex  contractu  and  is  based  upon 
a  contract.  Such  a  suit,  therefore,  can  be  no  bar  to  a  subsequent 
Suit,  based  upon  plaintiff's  title,  against,  the  same  defendant  as  a 
trespasses  anJ  it  is  difficult  to  see  on  what  principle  a  suit  based 
on  an  alleged  specific  contract,  which  is  found  against,  can  bar  a 
subsequent  suit  on  another  and  a  distinct  contract  which  is  establish- 
ed. If  the  transaction  of  mortgage  on  which  the  subsequent  suit 
is  based  is  really  the  same  as  the  transaction  on  which  the  former 

1.    I.  L.  R.,  20  C.  79. 
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suit  was  based,  which  (latter)  failed  because  the  document  by  which  Ramnswami 
the  mortgage  was  sought  to  be  established  was  fabricated,  that  will,  v. 

of  course,  be  a  bar  to  the  subsequent  suit  though  the  plaintiff  seeks   ^^^^[  * 
in  it  to  establish  the  mortgage  by  producing  the  genuine  mortgage- 
deed,  or  by  proving  that  the  mortgage  was  effected  orally.     The 
real  test,  therefore,  is  whether  the  cause  of  action  or  transaction  on 
which  the  two   suits  are  based,  is  the  same,  and  not  whether  the 
transaction  is  sought  to  be  established  in  different  modes  or  by 
different  means.     It  is  clear  t^at  in  the  present  case  the  alleged 
mortgage  of  1856 — which,  it  must  be  taken,  was  not  true— on  which 
the  former  suit  was  brought  was,  if  it  had  been  true,  a   transaction 
essentially  and  in  every  way  different  from  the  mortgage  of  1853 
on  which  the  present  suit  is  brought.     The  mortgage  of   1856  was 
of  about  5G  cawnies  of  land  for  tts.  250  only  ;  the  mortgage   of 
1853,  though  only  of  14  out  of  the  said  50  oawnies,  was  for  Rs.  500, 
and  apparently  the  term  of  the  two  usufructuary   mortgages  was 
different     The  mere  fact  that  the  present  suit  is  based  on  the 
jural  relation   of  mortgagor  and   mortgagee  between  the  plaintiff 
and  the  defendants — which  was  also  the  jural  relation  on  which 
the  former  suit  was   based^  in  respect  of  the  lands  comprised  in 
the  {present  suit,  in  addition  to  other  lands — does  not  show  that 
both  the  suits  are  based  upon  the  same  cause  of  action  or  transac- 
tion.    The  relation  of  mortgagor  and  mortgagee  is  created  by  act 
of   parties  and  if  such  acts  are  distinct,  the   relationship  will  be 
created  by  different  transactions,  each  of  which  will  constitute  a 
separate  cause  of  auction — though,  of  course,  if  the  same  property 
be  in  truth  and  fact  subject  to  different  mortgages  in   favour  of 
the   same  defendant,  the   plaintiff  (mortgagor)  cannot,  from    the 
v€»ry  nature  of  the  right  of  redemption,  seek  redemption,  without 
redeeming   all    the   mortgages    and   the   defendant    (mortgagee) 
ought,  under  Kxplnnation  II  to  S    13,  Civil    Procedure  Code,  to 
insist  upon  all  the  mortgages  being  redeemed,  if  the  suit  is  brought 
for  the  redemption  of  only   one  or  some  of  the  mortgages.     See 
Sri  Oopal  v.  Pirthi  Singh^, 

The  next  case  relied  upon  on  behalf  of  the  respondents,  is  the 
decision  of  this  Court  in  liangasami  Pillai  v.  Krishna  Pillai^. 
This  is  probably  the  only  case  which  lends  support  to  the  respon- 
dent's plea  of  res  judicata  founded  upon  S.  43.     In  that  case  the 

1.    L.  B.  29  L  A.  118 ;  I.  L.  B.,  24  A.  429.  2.    I.  L.  B.,  22  M.  259. 
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Ramagwami  plaintiff's  former  suit  to  redeem  a  kanom  of  Rs.  25  (dated  1359) 
V.  was  dismissed  on  the  ground  that  he  failed  to  establish  the  same. 

Aiyar*^  *  In  the  documents  filed  in  that  suit  there  were  certain  admissions 
that  the  defendants  held  as  kanomdars  under  the  plaintiff.  The 
subsequent  suit  was  brought  for  the  redemption  of  the  same 
property  and  the  suit  was  based  upon  the  admissions  (of  mortgage) 
contained  in  the  documents  above  referred  to.  In  second  appeal 
it  was  held  that  the  second  suit  was  rightly  dismisi^ed  as  the  plain- 
tiff was  barred  from  bringing  it  by  S.  43,  Civil  Procedure  Code, 
'^  as  it  must  be  taken  that  he  abandoned  or  relinquished  his  claim 
on  the  real  cause  of  action  when  be  brought  it  on  a  false  one. 
That  there  was  only  one  cause  of  action,  viz.,  the  right  to  redeem, 
is  clear,  and  the  plaintiff  at  the  time  of  bringing  his  first  suit  was 
aware  of  the  extent  of  the  admissions  made  by  the  defendants,  as 
they  were  contained  in  the  documents  put  in  by  him  (plaintiff)  and 
he  could  or  should  have  sued  in  the  alternative  instead  of  confining 
his  rights  to  the  specific  mortgage  which  he  failed  to  prove". 

The  ratio  decidendi  of  the  decision  seems  to  be  that  if  a  plain- 
tiff sues  for  certain  property  on  a  false  claim  or  cause  of  action, 
when  in  reality  he  has,  in  fact  and  law,  a  true  claim  and  caase  of 
action  for  the  same  property,  of  which  he  was  aware,  he  must  be 
taken  in  law  to  have  abandoned  or  relinquished  his  true  claim  and 
cause  of  action.  Section  43  in  terms  deals  only  with  claims  arising 
from  one  and  the  same  cause  of  action  and  it  only  provides  against 
the  splitting  of  a  cause  of  action  and  there  is  nothing  in  it  to 
warrant  the  inference  that  all  causes  of  action  ought  to  be  included, 
in  the  alternative  or  otherwise,  in  one  and  the  same  sait.  If,  as 
held  in  the  above  case,  there  is  a  statutory  waiver  of  the  true 
cause  of  action  when  a  suit  is  brought  upon  a  false  cause  of  action, 
it  can  make  no  difference  whether  the  cause  of  action  is  false  in 
the  sense  that  the  facts  alleged  as  constituting  the  cause  of  action 
are  false,  or  it  is  false  in  the  sense  that  the  facts  alleged  and 
proved  do  not  in  law  constitute  a  cause  of  action  entitling  the 
plaintiff  to  the  relief  sought.  It  does  not  appear  from  the  report 
of  the  case  that  any  of  the  preWous  decisions  of  this  Court  or  of 
the  decisions  of  the  Privy  Council,  already  referred  to,  were  cited 
to  or  considered  by  the  Court.  The  decision  is  directly  opposed  to 
the  decision  of  the  Judicial  Committee  in  Amanat  v.  Imdad^  in  which 
notwithstanding  that  the  two  previous  suits  were  brought  for   the 

1*    L.B.15LA.106I  LL.B.,  16  0.  800. 
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recovery  of  the  same  property  as  was  again  sought  to  be  recovered   Eamaswami 

in  the  third  suit  and  notwithstanding  that  the  cause  of  action  on  v. 

which  the   second  suit,  at  any  rate,  was  based  was  found  to  be  ^^^^^"*^^* 

false,  it  was  held  that  there  was  no  bar  to  the    subsequent  suit 

which  was    based  on  a   different  cause  of  action,  and  it  is  also 

opposed  to  the  later  decisions  of  this  Court  in  Zamorin  v.  Naraya^ 

Tian^  and  Kutti  v.  Chindan*  and  the  Full  Bench  decision  in  Kaveri 

V.  Sastri  Ramiyer^  though  it  has  not  been  referred  to  and  expressly 

overruled  in  any  of  them.    In  the  first  two  of  these  it  was  held  that 

a  previous  suit  based  on  a  lease  which  was  not  proved  was  no  bar 

to  a  subsequent  suit  based  on  title.     In  the  Full  Bench  case  the 

cause  of  action  alleged  in  the  former  suit  was  that  the  plaintiff 

was  entitled  to  the  property  on  the  death  of  the  widow,  wh »  had 

not  joined  the  husband   in  making    the  adoption.     The   cause  of 

action  alleged   in  the   subsequent   suit  was   that  the  plaintiff  was 

entitled  to   the  property  on  the  death  of  the  adopted  son.     So  far 

as  ^.  43  was  pleaded  as  a  bar  to  the  suit,  the  plea  was   overruled 

on  the  ground  that  the  claim  in  the  subsequent  suit  was  one  arising 

from  a  cause  of  action  quile  different  from  and  inconsistent  with, 

the  cause  of  action  on  which  the  former  suit  was  brought  and  it 

could  not  possibly  have  been  included  in  that  suit  as  a  part  of  the 

claim  arising  from  the   cause  of   action  on  which    that  suit  was  in 

fact  brought  (see  p.  108). 

The  last  decision  relied  upon  on  behalf  of  the  respondent  is 
Guddappa  v.  Tirkappa^.  With  all  respect  to  the  learned  Judges 
who  took  part  in  that  case  we  are  unable  to  follow  that 
decision.  It  proceeds  mainly  on  the  footing  that  Explanation  II 
to  S.  13  of  the  present  Code  has  introduced  a  radical  change  in 
the  law  of  res  judicata,  and  it,  therefore,  discards  the  various 
decisions  which  have  been  passed  when  the  old  Code  was  in  force 
and  attaches  no  weight  to  the  several  decisions  passed  under  the 
new  Code  on  the  j^round  that  Explanation  II  to  S.  13,  which  is 
not  specifically  referred  to  therein,  has  been  overlooked  in  them. 
So  far  as  the  decision  of  the  Privy  Council  in  Kamestcar  Prasad's^ 
case  and  the  remarks  of  Lord  Westbury  in  Raja  Muthuvijaya 
V.  Katama  [Nachiar^  are  relied  upon  by  the  learned  Judges  in 
support  of  their  conclusion,  the  decision  seems  to  proceed  on  a 
misapprehension  of  the  rulings  of  the  Privy    Council    in    the    said 

1.  I.  L.  E.,  22  M.  a23.         3.     I.  L.  E.,  26  M.  104.         6.     I.  L.  R.,  20  C.  79. 

2.  I.  L.  E.,  23  M.  629.        4.    I.  L.  fi.,  25  B.  189.        6.    11  M.  I.  A.  73. 
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Ramaswami  two  cases.     In  the  Bombay  case  the  plaintiff  brought  his  former 
V.  suit,    when   he   was   in    possessim    of  the  property,    to   obtain  a 

^^^iyM.^*^    declaration  of  his  title   thereto,   by  right  of  survivorship  as  the 
surviving  co-parcener  with  one  Ning^pa  who  died  leaving  a  widow 
under  who.n    the    defendant    claimed.     This   suit   was   dismissed 
on  the  ground  that  the  plaintiff  and  Ningappa  were  divided  and 
that,  therefore,  the  property  devolved  upon  the  widow  by  inherit- 
ance.    The  plaintiff  was  subsequently   dispossessed  and  the  second 
suit  was  brought  to  recover  possession  of  the  property  on  the 
ground  that  the  plaintiff  was  entitled  to  the  same  as  reversionarj 
heir  on  the  death  of  Ningappa's  widow  and  that  ihe  alienation 
made  by  her  in  favour  of  her  brother  was  not  binding  upon  him. 
There  can  hardly  be  any  doubt  that,  if  the  former  suit  had  been 
brought  on  the  alleged  right  of  survivorship  during  the  lifetime  of 
the  widow^  it  would  not  have  operated  as  a  bar  to  the  subsequent 
su.t  brought  after  the  death  of   the   widow.     Can   it   make  any 
difference  that  the  former  suit  was,  as  appears  from  the  report  of 
the  case,  also  brought  after  the  death  of  the  widow  ?    The  c^use  of 
action  which  accrues  to  one  by  right  of  survivorship  in  an  undivided 
family  is  quite  distinct  from  the  cause  of  action  which  would  accrue 
to  him  only  as  reversionary  heir  on  the  death  of  the  deceased's 
widow.     In  the  former  case,  the  right  comes  into  existence  imme- 
diately on  the  death  of  the  undivided  member  and  that  in  respect 
o*^  property  which  was  jointly  owned  by  both.     In  the  latter  case 
his  right  is  only  as  heir  to  the  exclusive  and  separate  property  of  a 
divided  kinsman,  who  has  died  intestate,  and  if  he  died  leaving  a 
widow,  his  reversionary  right  is  only  a  contingent  one  which  would 
vest  only   if  he  survived  the  widow.     The  two  rights,  therefore, 
spring  from  totally  different  causes  of  action,  and  unless  the  rule  of 
law  were  that  a  plaintiff  is  bound  to  unite  in  the  same  suit  his 
causes  of  action  in  the  alternative,  as  he  might  have  done  in  the 
Bombay  case,  it  is  impossible  to  hold  that  E<planation  II  to  S.  13 
operates  as  a  bar  to  the  subsequent  suit. 

The  second  appeal  is,  therefore,  allowed,  and  reversing  the 
decree  appealed  against,  the  case  is  remanded  to  the  Lower  Appel- 
late Court  for  disposal  on  the  merits.  The  costs  of  this  second 
appeal  will  be  costs  in  the  case. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present :— Mr    Justice  Benson,  Mr.  Justice  Bhashyam  Aiyangar 
and  Mr.  Justice  Russell. 
Chidambara  Patter  ...     Appellant*  (Srd  Defendant). 

V. 

Ramasami  Patter  and  others.    Respondents  {Plain tiff ,  1  and  2 

Defendants  and  L.  R,  of  2nd 

Defendant). 

Civil  Procedure   Code,    8g.  279,  280,  281,  283,  801  and  355—"  Possession"  and  "Pos-    Chidftnibora 
sessed'' — Debt   other   than  negotiable  instrument— Attachment   of— Claim  by  third         P»t(er 
party-  Order  on  claim     Limitation*  Ad,  Sch.  IT,  Art.  11.  Kamasami 

The  term  **  possoflHion'*  w  one  which  in  used  in  widely  different  nensen  in  dealing        Patter. 

with  different  subjects   and  refers   sometimes  to    tangible  or  physical  possession  and 

sometimes  to  constructive  or  legal  possession. 

The  word  "  possessed"  in  S.  279  and  the  word  ^'possession"  in  Ss.  280  and  281  are 

not  restricted  to   mei-ely  tangible  or  physical  possession    but   include  conhtructive 

pos«ei<sion  or   possession  in    law  of  debts  and  other  intangible  property. 

A  debt    may  be  attached  under  Ss.  266  and  268,  and  a  claim  may  be  preferred 

against  the  attachment  and  investigated  uudcr  S.  278,  and  an  order  passed  in  such 

cliiim  under  S.  288,  C.  P.  C,  will  be  subject  to  the  operation  of  S.  283,  C.  P.  C,  and 

Art.  11  of  Sch.  II  of  Act  XV  of  1877  (Limitation  Act). 
Batavayya  v.  Syed  Abbas  Saheb^  overruled. 

The  word  "possess"  in  S.  855,  C.  P.  C,  is  applicable  not  only  to  tangible  proiwrty 
but  a1«o  to  debts  ani^  other  intangible  property. 

Appeal  from  the  order  of  the  Subordinc^te  Judge's   Court  of 

Palghat,   dated    16th    October   1902,  in  A.  S.  No.  482   of    1902, 

preferred  against  the  decree  of  the  District  Munsif  of  Alatur  in 

O.  S.  No.  556  of  1901. 

This  appeal  coming  on  for  hearing  on  Thursday,  the  twenty* 
third  day  of  April,  one  thousnnd  nine  hundred  and  three,  when  the 
Court  (Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar) 
made  the  following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCH  t:— Before 
disposing  of  this  appeal  we  wish  to  refer  the  following  question  for 
the  opinion  of  the  Full  Bench,  riz.  :— 

Whether  when  a  debt  not  secured  by  a  negotiable  instrument 
is  attached  under  S.  268,  Civil  Procedure  Code,  a  claim  can  be 
pef erred  by  a  third  party,  and  investigated  under  S.  278,  Civil 
Procedure  Code,  and,  if  so,  whether  an  order  disallowing  the  claim 
is  subject  to  the  operation  of  S.  283,  Civil  Procedure  Code,  and 
Article  11  of  Schedule  2,  Limitation  Act. 

*  A.  A  O.  No.  170  of  1902.  t  23rd  April  1903. 

1.     I.  L.  B.,  24  M.  20. 
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[vol.  xni. 


Chidambara 
Patter 


Bamastiini 
Patter. 


The  question  must  be  taken  to  have  been  decided  in  the 
negative  in  the  case  of  Basavayya  v.  Syed  Abbas  Saheb\  but  we 
are  doubtful  as  to  the  correctness  of  that  decision,  and  the 
question  is  of  such  wide  importance  that  we  think  it  desirable  that 
it  should  be  settled  by  a  Full  Bench. 

P.  R.  Sundara  Aiyar  for  appellant. 

K.  B,  Subranmnia  Sastri  for  respondent. 

OPINION*  : — Our  answer  to  the  questions  put  to  us  is  in  the 
affirmative.  In  our  opinion  Ss.  278  to  281  of  the  Civil  Procedure 
Code  are  not  restricted  to  properties  under  attachment  which  are 
capable  of  tangible  or  physical  possession. 

The  term  "possession''  is,  no  doubt,  one  which  is  used  in 
widely  different  senses  in  dealing  with  different  subjects,  and 
refers  sometimes  to  tangible  or  physical  possession  and  sometimes 
to  constructive  possession,  or  possession  in  law.  In  Webster's 
Dictionary  the  legal  meaning  of  "  possession ''  includes  "  the  having 
or  holding  of  property  in  one's  power  or  command."  See  also 
Anderson's  Dictionary  of  Law,  page  790. 

In  our  opinion  it  would  be  unreasonable  to  restrict  the  meaning 
of  the  word  **  possessed  "  in  S.  279,  and  of  the  word  "  possession  " 
in  8s.  280  and  281  to  merely  t-angible  or  physical  possession.  Such 
restricted  meaning  would,  we  think,  unduly  narrow  the  operation 
of  S.  278  which  relates  to  claims  preferred  to  and  objections  made 
to  the  attachment  of,  "  any  property  attached."  S.  266  specifies 
a  debt  as  one  species  of  property  which  is  liable  to  attachment,  and 
S.  268  prescribes  the  mo  le  in  which  a  debt  is  to  be  attached. 
8.  301,  which  vests  a  debt  sold  in  execution  in  the  purchaser, 
refers  to  such  transfer  of  the  debt  as  '^  delivery  "  of  the  debt.  No 
reason  can  be  suggested  for.  excluding  from  the  beneficent  opera- 
tion of  the  claim  sections  of  the  Code  debts  and  other  species  of 
intangible  property.  We  may  also  refer  to  S.  355  of  the  Code  in 
which  the  word  "  possess  "  is  clearly  used  as  applicable  not  only  to 
tangible  property  but  also  to  debts  and  other  intangible  property. 
We  are  therefore  of  opinion  that  the  words  "  possess "  and 
*'  possession  "  in  the  claim  sections  of  the  Code  include  constructive 
possession,  or  possassion  in  law,  of  debts  and  other  intangible 
property,  and  that  the  decision  to  the  contrary  effect  in  Basavayya 
V.  8ycd  Abbas  Saheb^  is  erroneous. 


•  16th  October  1903. 


1.    I.  L.  R.,  24  M.;«0. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

(FULL    BENCH). 

Present: — ^Mr.  Justice  Benson,  Mr.  Justice  Bhashyam  Aiyangar, 

and  Mr.  Justice  Russell. 

Bashyakarlu  Naidu  ...  ...  Petitioner*  in  all  cases  {Plaintiff) . 

V. 

Gundapaneni  Subbanna  ...  Respondent  in  C.  R.  P.   No.  492 

of  1902  {Defendant). 

Rent  Recovery  Act,  Ss,  7,  9,  10  and  72 — Landlord  and  Tenant — Suit  for  enforcement  of  Basbyakarla 
patta — Judgment  modifying    patta — Neceaeity  of  fresh  tender — Suit  for  rent —        Naida 
Maintainability.  v. 

Where  the  pattah  originally  tendered  was  such  as  the  tenant  was  bound  to  accept    Snbbanna. 

and  judgment  was  passed  in  the  Summary  Court  directing  the  execution  of  a  muchi- 

lika  a  suit  for  rent  would  be  maintainable  without  the  necessity  of  a  fresh  tender  after 

the  judgment. 

Where  the  pattah  is  amended  by  the  judgment  in  the  summary  suit,  the  landlord 
may  maintain  a  suit  for  rent  if  before  the  expiry  of  the  fasli  to  which  the  pattah 
relates  the  landlord  has  lendered  a  pattah  as  amended. 

Where  no  such  tender  is  made  or  no  such  tender  can  be  made  by  reason  of  the 
expiry  of  the  fasli  before  the  judgment  amending  the  pattah  is  passed  a  suit  for 
rent  is  only  maintainable  either  when  the  tenant  has  executed  a  muchilika  in  accordance 
with  the  judgment  modifying  the  pattah  in  the  summary  suit  or  if  the  tenant  has 
refused  to  execute  such  a  muclalika  when  a  certified  copy  of  the  judgment  is  declared 
by  S.  72  of  the  Bent  Becovery  Act  to  have  the  same  force  and  effect  as  a  muchilika 
executed  by  the  tenant  himself. 

There  is  no  refusal  to  execute  a  muchilika  by  the  tenant  within  the  meaning  of 
S.  72  of  the  Bent  Becovery  Act  unless  before  the  suit  for  rent  is  brought  by  the  land- 
lord the  latter  makes  a  requisition  or  demand  on  the  tenant  calling  upon  him  to 
execute  a  muchilika  in  accordance  with  the  judgment  then  in  force. 

Court  of  Wards  v.  Dharmalingd*  overruled. 

Shunmuga  Mudaly  v.  Palnafi  Kuppu  Chetty*  followed. 

Petitions  under  Section  25  of  IX  of  1887  praying  the  High 
Court  to  revise  the  decrees  of  the  District  Munsif's  Court  of  Ellor  e 
in  Small  Cause  Suits  Nos.  195,  196  and  967  of  1902. 

The  Court  (the  Hon'ble  Mr.  Justice  Benson)  made  the  following 

ORDER  OF  REFERENCE  TO  A  POLL  BENCH  t:— The 
decision  of  the  District  Munsif  is  opposed  to  the  decision  in  the 
C€ise  of  Court  of  Wards  v.  Dharmali7iga,^  and  this  decision  has  not 
been  overruled  generally  by  the  Full  Bench  decision,  Shanmuga 
Mudaly  v.  Palnati  Kuppu  Chetty^,  but  only  as  regards  cases  in 
which  it  is  sought  to  eject  the  tenant.  The  reasoning  in  the  Full 
Bench  Casoi  however,  seems  to  me  to  apply  to  cases  like  the  pre- 
sent, in  which  the  suit  is  for  rent,  equally  with  cases  in  which 
ejectment  is  sued  for. 

Jf.  R.  Ramakrishnu  Aiyar  for  S.  Oopalaaami  Aiyangar  for 
the  petitioners. 

N.  RajagopalachaHar  for  respondent  in  C.  R.  P.  492  of  1902. 

»  C.  B.  p.  Nos.  492  to  494  of  1902.  f  13th  October  1903- 

1.  I.  L.  B.,  8M.  2.  2.  1.  L.  B.,  25  M.  613. 
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Bashyakarin  F.  Bamesam  for  respondents  in  C.  B.  P-  493  and  494  of  11)02. 

Naidn 

OPINION  *; — If  the  pattah  which  had  been  originally  tendered 

before  the  Summary  Suit  under    S.  9  of  the  Rent  Recovery  Act 

was  one  that  the  tenant  was  bound  to  accept^  the  landlord  might 

by  virtue  of  S.  7  sue  fur  the  recovery  of  rent  on  the  strength  of 

Buch  tender  alone>  without  any  fresh  tender  of  a   pattab,  or  the 

execution  of  a  muchilika  after  judgment. 

But  if  the  pattah  originally  tendered  was  not  such  as  the 
tenant  was  bound  to  accept,  and  if  it  had  be(  n  modified  by  the 
judgment  in  the  summary  suit,  and  if  before  the  expiry  of  the 
f  usli  to  which  the  pattah  relates,  the  landlord  tendered  the  pattah 
as  amonded,he  could  also  maintain  a  suit  for  rent  under  S.  7,  relying 
on  fc;uch  tender.  If,  however,  no  such  tender  was  made  (and 
even  in  cases  where  it  could  not  have  been  m-cide  by  reason  of  the 
expiry  of  the  f  usli  before  the  judgment  was  passed),  the  landlord 
could  sue  for  rent  only  if  the  tenant  had  executed  a  muchilika. 
which  he  was  directed  to  execute  by  the  judgment,  or  if  he  had 
refused  to  execute  the  same.  In  the  latter  case  J^.  72  provides 
that  certified  copy  of  the  judgment  of  the  Collector  shall  have 
the  same  force  and  effect  as  a  muchilika  executed  by  the  tenant 
himself ;  but  we  are  clearly  of  opinion  that  he  cannot  be  said  to 
have  refused  to  execute  the  muchihka  unless  before  suing  for 
rent  the  landlord  made  a  requisition  or  demand  on  the  tenant 
calling  upon  him  to  execute  a  muchilika  in  accordance  with  the 
judgment  then  in  force.  We  dissent  from  the  contrary  view  taken 
in  Court  of  Wards  v.  Darmalinga^.  The  view  we  have  taken  is, 
we  think,  in  accordance  with  that  taken  in  the  recent  Full  Bench 
decision  of  this  Court  in  Shanmuga  Mudaly  v.  Palnati  Kuppu 
Ghetty^  although  the  proceedings  in  that  case  related  to  the 
ejectment  of  the  tenant  in  execution  of  a  decree  under  S.  10. 

In  C.  R.  P.  494  there  is  no  allegation  of  any  such  demand  as 
is  required  by  law,  and  there  is  therefore  no  ground  for  revision 
in  that  case.     It  is  dismissed  with  costs. 

In  C.  R.  P.  Nos.  492  and  493  however  the  plaint  distmctly 
alleges  such  demand  and  refusal.  We  therefore  set  aside  the 
decrees  of  the  District  Munsif  in  these  two  cases  and  remand  the 
suits  for  dispoFal  according  to  law.  Costs  in  this  Court  will  be 
costs  in  the  cause. 

*  16th  October  1908. 
1.     I.  L.  R.,  8M.  2.  2.    I.  L.  R.,  25  M.  613. 


Digitized  by 


Google 


■1 


PAIT  XIIv]  TM   ilADBAS   LAW  JOtJRNAL  E18i^B4«»  491 

Ix\  THE  HIGH  COtTRT  OP  JlTDlCATtJUte  Al^  MADRAS. 
Pfesent  :--Mr.  Jastioo  DaViBSi 
Saminatha  Pandaram  . .  .Petitioner*    {Defendant) . 


Kuppu  TJdayan 


. .  .Respondent  {Plaintiff) . 


Pandaram 

V. 

Kuppu 

Udayan. 


Sfnall  cause  fiAiure—Snit  f^r  an  nnnuity—Anmoance  fi»t  in  mtinfadim  of  dny  right   of     Saminatlja 
maintenance. 

Where  a  person  allows  maintenance  to  his  sister  not  by  way  of  satisfaction  of 
her  rig^t  of  noaintonance  bat  the  allowance  is  to  be  paid  out  of  6he  income  of  her 
own  property  which  she  transfers  to  her  brother^  the  same  is  An  annuity  and  a  suit 
for  the  recovery  thereof  is  maintainable  by  a  Court  of  Small  Causes. 

Petition  under  S.  25  of  Act  IX  of  1887  pi'aying  the  High 
Court  to  revise  the  decree  of  the  Subordinate  Judge's  Court  of 
Kumbakonam  in  Small  Cause  Suit  No*  2180  of  1901. 

P,  8,  Sivaswami  Aiyar  for  petitioner. 

F.  Krii*hnamvami  Aiyar  ahd  TT.  Jngannadha  Aiyar  for  res- 
pondent. 

The  Court  delivered  the  following 

JUDGMENT  : — ^The  suit  is  to  enforce  the  payment  by  the 
defendant  of  a  certain  quantity  of  paddy,  that  the  defendant  is 
liable  under  Exhibit  A  to  pay  to  his  sister  whose  right  the  plaintiff 
has  bought  in  court  auction. 

The  first  objection  is  that  the  allowance  thtit  the  defendant 
had  to  pay  to  his  sister  was  an  allowance  folr  het  maintenance,  and 
therefore  this  stiit  as  being  one  relating  to  maintenance  is  not 
cognizable  by  a  Court  of  Small  Causes.  The  allowance,  however, 
was  not  made  to  the  defendant's  sister  by  way  of  satisfaction  of  her 
right  to  maintenance,  she  had  no  such  right.  The  allowance  was 
to  be  paid  out  of  the  inci'me  of  her  own  property  which  she  was 
making  over  to  the  defendant.  It  was,  therefore,  in  the  nature  of 
an  annuity* 

The  petition  is  dismissed  with  costs. 

[This  judgment  was  subsequently  confirmed  in  L.  P.  A.  No.  46 
of  1902  by  Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyan- 
gar :— Ed.] 


»  C.  B.  P.  No.  94  of  1902. 
A 


19th  September  1909. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
Mr.  Justice  Davies  and  Mr.  Justice  Benson. 

Sappani  Asari  ...     Appellant*     (Plaintiff)- 

V. 

The  Colle<5tor  of  Coimbatore...     Respondent  (2nd  Defendant). 

Sappani  Asari  Darhhast  rules — Grant  of  house-site — Tohsildar^s  order  grantii^  lands  for  house-Mte— 

J^'  Appeal  from  darkhast  grant  to   Sub-Collector— Sub-Collector   requctting  ordert^  of 

GoUeotor  of  Collector — Copy  of  Collector's  order  transmitted  to  Tahsildar—No  decision  by  Suh- 

Coinibatore.  Collector— Collector's    revisional  powers— Matter  not  governed  by    Regulation— 

Madras  Regulation  II  of  1808,  8.  9. 

The  grant  of  landa  by  Government  for  house-sites  is  not  governed  by  any  Regnla- 
tion  in  force  in  1808  or  any  Regulation  subsequently  enacted. 

The  Collector  has  no  revisional  powers  under  S.  9  of  Regulation  II  of  1803 
(Madras)  over  orders  relating  to  gprant  of  house-sites. 

The  subject  of  grant  of  lands  by  Government  for  house-sites  is  governed  by 
executive  orders  of  Government,  which  direct  that  the  right  of  appeal  from  a  Tahsil- 
dar's  order  with  reference  to  the  grant  of  a  house-site  shall  be  to  the  Sub- Divisional 
officer  and  not  to  the  Collector,  and  that  the  order  of  the  Sub-Divisional  officer  shall 
be  final. 

Where  the  Tahsildar  ordered  that  a  g^ant  of  lands  should  be  made  and  there  was 
an  appeal  from  this  order  to  the  Sub-Collector,  nnd  the  latter  wrote  to  the  Collecicr 
requesting  favor  of  orders  upon  the  matter,  and  the  Collector  passed  :  n  order  revoking 
the  £p:ant  which  was  communicated  by  the  Sub-Collector  to  the  Tahnildar  : — 

Held  (1)     That  the  Sub-Collector  had  exercised  no  discretion  in  the  matter  and 
made  no  order  on  the  appeal. 

(2)  That  only  the  Sub-Collector  could  set  aside  the  order  of  the  Tahsildar 

in  respect  of  the  grant  on  an  appeal  preferred  from  the  order  of  the 
Tahsildar. 

(3)  That  the  matter  not  being  dealt  with  by  any  Regulation,  the  Collector 

had  no  revisional  powers,  and  his  order  could  not,  therefore,  be  re- 
garded as  an  order  made  by  the  CoUector  in  the  legal  exercise  of  his 
revisional  powers, 

(4)  The  order  of  the  Tahsildar  not  being  legally  set  aside  there  was  a  valid 

grant. 

Appeal  under  S.  15  of  the  Letters  Patent  fro  n  the  decree 
of  this  court,  dated  the  25th  April  1902  in  S.  A.  No.  1221  of 
1900,  presented  against  the  decree  of  the  District  Court,  Coimba- 

•  L.  P.  A.  No.  80  of  1902.  30th  January  1903. 
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tore,  in  A.  S.  No.  225  of  1898  (0.  S.  No.  906  of  1897  on  the  file  of  SappaniABari 

the  District  Munsif's  Court  of  Erode).  The 

Collector  of 
The  facts   appear  from  the  judgment  reported  in  12  M.  L.  J.    Coimbatore. 

E.,  p.  417,  from  which  this  appeal  has  been  preferred. 

P.  iJ.  Sundara  Aiyar  for  appellant. 

The  Government  Pleader  [E,  B.  Powell)  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — It  is  not  necessary  for  us  to  consider  the 
question  of  the  validity  of  the  first  grant  upon  which  the  plaiutifE 
relies,  since  we  are  clearly  of  opinion  that  under  the  second  grant 
to  the  1st  defendant  the  plaintiff  had,  at  the  date  of  the  institution 
of  this  suit,  a  good  title  to  the  site  in  question.  The  grant  of  the 
site  was  duly  made  by  the  Tahsildar.  S.  9  of  Regulation  II  of 
1803  does  not  apply  since  the  matter  is  not  governed  by  any  Regu- 
lation in  force  in  1803  or  by  any  Eegulation  subsequently  enacted. 
The  matter  is  governed  by  executive  orders  of  Government,  which 
direct  that  the  right  of  appeal  from  a  Tahsildar's  order  with 
reference  to  the  grant  of  a  house-site  shall  be  to  the  Sub-divisional 
officer  (not  to  the  Collector)  and  that  the  order  of  the  Sub-divi- 
sional oflScer  shall  be  final.  At  the  time  the  2nd  grant  was  made 
by  the  Tahsildar  an  appeal  lay  from  his  decision  to  a  Divisional 
officer.  An  appeal  from  the  decision  of  the  Tahsildar  was  brought 
to  the  Sub-Collector.  Certain  proceedings  then  took  place  which  are 
recorded  in  Exhibit  VII ; 

"  Proceedings  of  the  Collector  of  Coimbatoi^e,  dated  11th  December 
1895. 

Read  letter  from  the  Sub- Collector,  dated  20th  November  1895, 
Reference  on  No.  1632,  R.  S.  of  1895,  requesting  orders  on  the  house-site 
darkhast  appeal  of  Vadnmalai  Asaii  of  Karung.ilpalaiyam. 

Order  Reference  on  C,  No.  4688  of  Eev. 
It  is  clear  that  the  grant  of  the  land  to  Ejnshnasami  Asari  has  been 
obtained  fraudulently  in  order  to  evade  the  Collector's  order  declining  to 
grant  it  to  Veerappa  Asari.  Under  the  circumstances  it  should  be  can- 
celled, and  the  painty  now  in  possession  c»f  the  house  oixiered  to  vacate  it 
and  remove  the  matenals  from  the  land  within  3  months*  time.  It  should 
be  reported  whether  this  order  is  obeyed.  2.  The  Tahsildar  showed  gi^at 
want  of  judgment  in  failing  to  stop  the  building  as  i^uested  by  the 
appellant. 

For  Collector. 
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Sik]){>«aiAaiuri  To 

rt,t'  The  Sub-Collector  of  Coimbatore  with  a  6le  of  records. 

The 

c^tr«^  (Copy)- 

Communicated  to  the  Tabsildar  of  Erode  for  information  and  gni- 
dance  and  submission  of  the  report  at  the  end  of  the  period. 

2.  A  similar  neglect  of  orders  should  not  take  place. 

3.  The  notice  should  be  served  at  once  and  seBt  to  this  office  for 
record. 

(Initialled) , 

Ag,  Svh'CoUeclar. 

10—12." 

It  seems  to  us  impossible  to  regard  these  proceedings  as  a 
decision  by  the  Sub-Collector  on  the  question  raised  in  the  appeal 
to  him.  The  only  order  in  appeal  is  that  of  the  Collector  and  that 
order  was  merely  communicated  by  the  Sub-CoHeclor  to  the 
Tabsildar.  The  Sub-Collector  exercised  no  discretion  with  reference 
to  the  question  which  oame  before  him  in  appeal.  la  short  he  did 
not  deal  with  the  appeal  and  he  made  no  order  thereon.  No 
authority  has  besu  referred  to,  and  no  argument  has  been  addressed 
to  us^  to  show  that  in  matters  not  dealt  with  by  the  Regulations, 
the  Collector  has  a  revisional  power  similar  to  that  given  to  him 
by  the  Regulations  in  matters  dealt  with  therein ;  and  that  the 
Collector's  order  on  the  appeal  to  the  Sub-Collector  ought  to  he 
regarded  as  an  order  made  by  the  Collector  iu  the  legal  exercise  of 
his  re  visional  powers.  It  cannot  therefore  be  said  that  the  order 
of  the  Tabsildar  granting  the  site  has  been  legally  set  aside. 

Tbit»  being  so  we  must  hoU  that  by  virtue  of  the  graai  duly 
made  by  the  Tabsildar,  the  plaintiff  bad  a  good  title  at  the  date  of 
the  institution  of  the  suit. 

The  plaintift  is  entitled  to  a  decree  declaring  his  title  to  the 
land  in  question.  Tho  decree  of  the  District  Court  and  that  of 
this  Court  affirming  that  decree  will  be  set  aside.  The  decree  of 
the  District  Munsif  will  be  restored  in  so  far  as  it  declares  the 
plaintiff's  title  and  as  to  costs. .  The  plaintiff's  right  to  have  the 
decree  re&tored  in  so  &r  as  it  relates  t'>  other  reliefs  claimed  by 
kim  has  aot  beeu  pressed  before  us.  The  plaintiff  is  entitled  to  his 
costs  in  this  Court  and  in  the  lower  appellate  court. 
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IN  THE  HIGH  00    RT  OF  JUDICATURE  AT  MADBAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bliasbyam  Aiyangar. 
Nagasamy  Aiyar  ••  ...Appellant*    {Plaintiff). 

Perumal  Aiyar  and  others...  Respondents   (1  to  4  Defendants). 

Civil  Procedure  Code,  8,  43 — Suit  ha»€d  on  specific  lease  dismissed — Subsequent  suit   on  Nagasamy 
title — Different  causes  of  action — Former  suit  no  bar  —Prayer  for  injunction  to  quit  ^'"^ 

a  house — Prayer  for  possession — Tenancy  found — Suit  on  title  not  maintainable — ■  Ponimal 
Ejectment  suit  o»  the  ground  of  teiinination  of  tenancy  proper  remedy.  Aiyar. 

A  prayer  for  an  injunotion  to  the  defendant  to  quit  a  house  is  really  one  for 
poeeession. 

A  sail  to  eject  the  defendant  byosed  on  a  specific  lease  for  a  term  of  years  which 
being  unregistered  is  inoperative  is  no  bar  to  the  institution  of  a  fresh  suit  based 
on  title.  The  causes  of  action  in  the  two  suits  being  different.  S.  43,  C.  P.  C,  does 
not  Apply  and  is  no  bar  to  the  second  suit. 

Where  payment  <  f  rent  is  proved,^a  tenancy  from  month  to  month  arises  although 
a  lease  oS  the  heuae  becomes  inoperative  by  noa-regisliration. 

Where  there  is  a  tenancy,  a  suit  ba^ed  upon  title  without  stating  how  the  tenancy 
has  terminated  is  not  maintainable. 

Wbiefe  the  toiiant  has  denied  the  landloi^'s  title  atkd  the  landlord  claims  thnt 
the  tenancy  has  been  forfeited  by  such  denial,  the  landlord's  remedy  is  by  a  suit  for 
ejecting  the  tenant  on  tliQ  ground  that  the  tenancy  has  determined  and  not  by  a  suit 
on  title  as  owner. 

Second  appeal  from  the  decree  of  tlie  District  CouH  of  Madura 
in  A.  S.  No.  353  of  1901  presented  against  the  decree  of  the  Court 
of  the  District  Munsif  of  Madura  in  0.  S.  Na.  271  of  1»00. 

Plain tifE  brought  a  suit  in  1899  for  arrears  of  rent  due  from 
defendants  and  for  an  injunction  against  the  defendants  to  vacate 
the  house.  The  claim  was  based  on  a  rent  deed  executed  by 
defendant  in  1894.  The  defendants  denied  the  tenancy  and  assert- 
ed title  in  themselves.  The  District  Munsif  dismissed  the  suit  on 
the  ground  that  the  lease  deed  not  being  registered  was  inadmissible 
in  evidence,  and  also  held  that  the  prayer  for  injunction  (plaintiff 
being  out  of  possession)  could  not  be  sustained  and  that  the  proper 
prayer  was  one  for  possession.  The  plaintiff  thereupon  brought 
the  present  suit  basing  his  claim  on  his  title  for  possession  and  for 


•  S.  A.  No.  1633  of  1901. 


23rd  March  1908, 
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Nagasamy 
Aiyar 

V. 

Perumal 
Aiyar. 


damages.  The  District  Munsif  found  that  the  defendants  were 
paying  rent  to  plaintiff  and  that,  consequently,  the  plaintiff  was  in 
possession  within  12  years  prior  to  the  suit  and  decreed  plaintiff's 
claim.  The  District  Judge  on  appeal  reversed  the  Munsif  s  decree, 
holding  the  suit  barred  by  S.  43,  C.  P.  C.  Hence  this  second  appeal, 

S,  Srinivaaa  Aiyar  for  V.  Kiishnaswami  Aiyar  for  appellant 
P.  R.  Sundara  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JXJDGMBNT  :— S.  43  of  the  Civil  Procedure  Code  is  clearly  in- 
applicable and  is  no  bar  to  the  suit.  The  former  suit  was  based 
on  a  specific  lease  for  a  term  of  years,  which  being  unregistered, 
was  inoperative.  The  former  suit,  therefore,  was  rightly  dismissed 
on  that  ground.  The  former  suit  was  really  one  for  possession  not 
for  an  injunction.  A  prayer  for  an  injunction  to  the  defendant  to 
leave  a  house,  is  really  nothing  more  than  a  prayer  for  possession. 

It  was  also  found  in  that  case  that  payment  of  rent  was  proved 
and  that  there  was  thus  a  tenancy  from  month  to  month  which  was 
not  terminated. 

The  present  suit  is  one  for  possession  bafed  upon  title,  and 
therefore  on  a  cause  of  action  different  from  that  on  which  the 
former  suit  was  based,  S.  43  therefore  cannot  bar  the  present  suit 
The  District  Munsif  in  this  case  finds  that  the  defendants  occupy 
the  house  as  plaintiffs  tenants  which  is  really  in  accord  with  the 
finding  in  the  fc»rmer  case  that  the  tenancy  is  one  from  month  to 
month.  The  plaintiff  bases  the  suit  on  title  but  does  not  aver  how 
the  tenancy  has  terminated.  The  District  Mnnsif  therefore  instead 
of  dismissing  the  suit  on  the  ground  that  the  defendant's  tenancy 
has  not  been  terminated,  gave  a  decree  for  the  plaintiff  on  the 
strength  of  his  title.  The  appellant  contends  referring  to  the  judg- 
ment in  the  former  case  that  the  defendants  denied  the  plnintiff's 
title  and  thus  forfeited  the  tenancy.  If  soothe  pi aintiff^s remedy, 
if  any,  is  by  a  suit  for  ejecting  the  tenant  on  the  ground,  that  the 
tenancy  has  determined  and  not  by  a  suit  on  title  as  owner.  We 
therefore  uphold  the  decree  but  on  this  ground  only  and  dismiss 
the  second  appeal  with  costs. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyarn  Aiyangar. 
Kadegan  alias  Swami  Chetti     ...  Appellant*  (1^^  Defendant). 


Periya  Munusami  and  others 


. . .  Respondents    {Plaintiffs  and 
2nd  Defendant), 

Hi^^u  Law — Joiihtfami'y  consisting  of  father  j  son  and  sofi*8  sons — Mortgage  by  son  not 
binding  on  family  —Decree  obtained  by  fnortgagce  —Son*s  right,titley  and  interest  sold 
in  specific  lands — Father  vhaking  gift  of  moiety  in  lands  sold  to  grandsons — Court 
sale — Partition — Ratification  hy  father's  gift — Rights  of  grandsons. 

Where  a  pei*«ou  purchases  tlie  right,  title  and  interest  of  a  member  of  a  joint 
family  in  a  specific  portion  of  joint  family  property  and  the  sale  does  not  bind 
the  other  remaining  members,  the  latter  may  affirm  the  sale  in  respect  of  the  share 
of  the  member  whose  right,  title  and  interest  is  sold  in  the  specific  land  and  will 
then  become  divided  in  respect  of  such  portion  of  the  family  land.  The  purchaser  in 
such  a  cnse  need  not  be  driven  to  enforce  his  purchase  by  bringing  a  suit  for  a 
fs^neral  partition  of  the  whole  of  the  family  property. 

Chinna  Sanyasi  v.  Suriya^  referred  to. 

Where  a  joint  family  consisted  of  the  2nd  defendant's  father,  the  2nd  defendant 
and  the  plaintiffs  the  2nd  defendant's  sons  and  in  execution  of  a  decree  obtained  on  a 
mortgage -bond  executed  by  the  2nd  defendant  and  not  binding  on  the  family,  the 
let  defendant  became  the  purchaser  of  the  right,  title  and  interest  of  the  2nd 
defendant  in  a  specific  portion  of  the  joint  family  property  and  the  interest  of  the 
sons  in  such  property  also  passed  by  the  sale  and  the  2nd  defendant's  father  there- 
upon made  a  gift  of  the  moiety  of  the  specific  property  to  his  gi'undsons  (the  2nd 
defendant's  sons)  who  now  brought  a  suit  to  recover  sach  specific  moiety  : — 

Held : — (1).  That  the  gift  by  the  2nd  defendant's  father  amounted  in  effect  to  a 
ratification  of  the  coort  sale  as  effecting  a  partition  of  the  property  (to 
which  the  sale  related)  between  himself  and  his  son  ; 

(2).  That  as  the  gift  is  by  a  member  of  a  joint  family  of  property  with 
respect  to  which  he  is  divided  the  same  is  valid  and  the  fact  that  he  is 
undivided  with  respect  to  other  property  does  not  affect  its  validity  ; 

(3).  That  no  decree  for  joint  possession  with  the  purchaser  could  be  passed  ; 

(4).  That  if  the  lauds  sued  for  under  the  gift  represented  a  fair  half  of  the 
lands  to  which  the  1st  defendant's  sale  related,  a  decree  for  recoTery  of 
the  same  should  be  given  j  otherwise  the  court  should  allot  to  the  plaintiffs 
such  portion  of  the  lands  as  would  represent  their  half -share. 

Second  appeal  from  the  decree  of  the  District  Court  of  Salem 
in  A.  S.  No.  73  of  1900  confirming  the  decree  of  the  Court  of  the 
District  Munsif  of  Krishnagiri  in  0.  S.  No.  714  of  1898. 


Kadegan 

V. 

Periya 
Munusami. 


*  3,  A.  No.  1087  of  1901. 


1.  I,  L.  R.,  5  M.  196. 


24th  July  1903. 
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Kadegan 

V. 

Periya 
MunisamL 


F.  Vi$vanatha  Saslri  iot  K.  Narayana  Bow  for  appellant 
A  8.  8iva€wam%  Aiyar  for  respondents. 

The  Coart  delivered  the  following 

JUDGMENT*:— The  joint  family  consisted  of  the  2nd  defend- 
ant's father,  the  2nd  def endant,  and  the  plaintiffs  who  are  the 
sons  of  the  2nd  defendant.  In  execution  of  a  decree  obtained  on 
a  tnorfcgage  bond  executed  by  the  2nd  defendant  alone,  wliich 
admittedly  did  not  bind  the  family,  the  right,  title  and  interest 
of  the  2Dd  defendant  in  a  specific  portion  of  the  family  property, 
was  sold  and  was  purchased^  by  the  1st  defendant  who  was  the 
decree-holder,  and  it  may  be  assumed  that  right,  title  and  interest 
of  the  2nd  ddfendant's  sons  also. 

On  the  principle  of  the  decision  reported  in  CHinna  Banyan 
V.  Suriya^  it  was  open  to  the  remaining  co-parcener>  t;w»,  the 
father  of  the  2nd  defendant,  if  he  so  chose  to  affirm  the  court 
sale  in  respect  of  the  moiety  of  the  specific  land,  and  thus  become 
divided  in  respect-  oE  such  portion  only  of  the  family  land,  in  which 
case  the  purchaser  need  not  be  driven  to  enforce  his  purchase 
by  bringing  a  suit  for  a  general  partition  of  the  whole  of  the 
family  property. 

In  the  present  case,  the  2nd  defendant's  father,  by  subse- 
quently making  a  gift  (jf  his  moiety  in  such  portion  has,  in  effect, 
ratified  the  court  sale  as  effecting  a  partition  of  the  property  to 
which  the  sale  rtlatod  between  himself  and  his  son  under  whom 
the  purchaser  claims.  In  this  view,  the  gift  is  really  one  made 
by  a  member  of  an  undivided  family  who  had  become  divided 
in  respect  of  h  portion  of  the  family  property^  a  moiety  of  which 
was  the  subject  of  the  gift.  The  gift,  moreover,  #aa  not  of  an 
undivided  moiety  but  of  a  specific  moiety,  purporting  to  be  equal 
in  quality  and  extent  to  the  remaining  moiety* 

The  plaintiffs  brought  their  suit  to  recover  such  specific  moiety 
and  applied  to  the  District  Mnnsif  for  aik  amendment  of  the  plaint, 
so  as  to  give  them  a  fair  moiety ^  if  the  claim  to  the  specific 
moiety  was  not  granted.  The  courts  below  acted  irregularly  in 
giving  them  a  decree  for  joint  possession  with  the  1st  defendant 
as  an  equal   co-sharer   with  themselves  of  the  whole  of  the  land 


2nd.February  1908. 


I.    I.  L.  B.,  5  M.  196. 
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instead  of  giving   tbeni   the  sole  posaeesion  of  the  specific  half 
claimed^  or  of  a  fair  half  of  the  land. 

We  must,  therefore,  ask  the  District  Judge  to  allow  the  plaint 
to  be  amended  as  prayed  for  and  to  submit  a  finding  on  this 
isRoe  viz: — Whether  the  specific  lands  claimed  in  the  plaint  are 
a  fair  half  of  the  lands  to  which  1st  defendant's  sale  relates, 
and,  if  not,  what  lands  should  be  allotted  to  the  plaintiffs  as  their 
half  share. 

Fresh  evidence  may  be  taken  on  both  sides.  The  District 
Jadge  should  submit  his  finding  within  two  months  from  this  date. 
Ten  days  will  be  allowed  for  filing  objections. 

This  second  appeal  coming  on  for  hearing  after  the  return 
of  the  finding  of  the  lower  appellate  court  upon  the  issue  referred 
by  this  court  for  trial,  the  court  delivered  the  following  final 

JUDGMENT :— The  finding  is  not  objected  to.  Keversing 
the  decrees  of  both  the  courts  we  direct  that  a  fresh  decree  be 
drawn  up  in  the  terms  stated  by  the  District  Judge  at  the  end 
of  pam.  3  of  his  finding.  Bach  party  will  bear  his  own  costo 
throughout. 


Ka4eg&a 

▼ 

Periya 

MunuBami. 


IN  THE  HIGH  COtJBT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charle*  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  Moore. 


Dorasami  Pillai  alias 
others 


Akantachia  Pillai  and 


Muthusami  Mooppan  and  others 


Appellants'*^ 
{Plaintiffs). 

Respondents 
{Defetulants). 


Dorasaxni 
PiUai 


Rent  Recovery  Acty  S».  36  and  40 — Civil  Procedure  Code^  8.  28 — Misjoinder — Landlord 
talcing  special  procedure  under  Act  for  realization  of  rent — Onus  on  landlord  to 
show  reguirements  of  Act  have  been  complied  with — Arrears  of  rent — Attachment  hy    MnthnBami 
landlord  of  defaulter's  interest  in  land — Sale,  notice  qf  —Interval  of  ti%ne  between      Mooppan. 
date  of  issue  of  notice  and   sale — Irregularity — Sale  vitiated — Sale  after  7    days 
from  date  ofpuUic  notice  immatoriai — Parties  in  a  suit  to  set  aside  sale. 


•  S.  A.  Ko.  1863  of  1901. 


6th  AngnsO^Oe. 
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Dorasami  It  is  for  the  landlord  who  seeks  to  avail  himself  of  the  special  procedure  bj  way 

Pillai        (jf  distress  provided  for  by  the  Act  to  show  that  the  requirements  of  the  Act  have  been 

V, 

Mnthusami    complied  with. 
Hooppan. 

Maharajah  of  Burdwan  v.  Taraenthdari  Deht^,  Nathu  Achcdaiayyangar  v.  Parthasa- 

rathi  Pillai^y  Mahomed  Zamir  v.  Abdul  HhA-mt',  and  Hurro  Doyal  Roy  Chowdhry  v. 
Mahomed  Gazi  Chowdhry*  followed. 

Sb.  86  and  40  of  the  Rent  Recovery  Act  should  not  be  read  together  *o  as  to 
import  into  S.  40  the  effect  of  S.  86  as  regards  sales  of  moveable  property. 

Prima  facie^  a  non-compliance  with  the  requirements  of  the  Act  will  vitiate  a  sale 
An  exception  is  introduced  to  this  general  rule  by  S.  36  which  is  expressly  limileil  to 
the  case  of  moveable  property. 

The  reason  for  the  exception  is  that  damage  sustained  by  irregularity  in  the  sale 
of  moveable  prtiperty  can  in  all  cases  be  met  by  pecimiary  compensation. 

An  irregularity  in  the  sale  under  S.  40  of  the  defaulter's  interest  in  the  land  wHX 
vitiate  the  sale.  Nathu  Achalaiayyangar  v.  Parthnmradhi  Pillai^  followed. 

8.  18  does  not  require  that  notice  should  be  published  7  days  before  date  of  sale, 
but  that  in  fixing  the  date  of  sale  not  less  than  7  days  must  be  allowed  from  the  time 
of  public  notice. 

Where  a  sale  is  notified  to  take  place  for  a  number  of  days,  the  first  day  is  none  the 
]e88  "  a  day  fixed  for  sale  "  within  the  meaning  of  S.  18,  although  as  events  may  tnm 
out  no  sale  may  in  fact  take  place  on  that  day. 

Though  a  sale  of  every  item  of  the  property  sold  is  a  separate  sale  and  different 
persons  may  have  purchased  at  such  sales  a  suit  by  the  tenant  to  set  aside  the  sales 
against  the  different  purchasers  is  a  suit  in  respect  of  the  **  same  matter  "  and  is  not 
bad  for  misjoinder  where  the  ground  of  relief  is  the  alleged  wrongful  sale  of  the 
tenant's  lands  in  respect  of  the  same  arrears  and  the  proceeding  in  respect  of  which 
the  various  items  are  sold  is  one. 

In  a  suit  under  S.  288,  C.  P.  C,  the  cause  of  action  is  not  the  order  under  8.  283 
but  the  alleged  wrongful  attachment  is  the  cause  of  action, and  the  different  purchasers 
of  the  attached  property  may  be  properly  joined  as  defendants  in  the  same  suit. 

Second  appeal  from  the  decree  of  the  District  Court  of  Tanjore 
in  A.  S.  No.  989  of  1900  presented  against  the  decree  of  the  Court 
of  the  District  Munsif  of  Tanjore  in  0.  S.  No.  568  of  1898. 

P.  S.  Sivasivami  Aiyar  for  appellants. 

V.  Krishnaswami  Aiyar  for  respondents. 

1.  I.  L.  B.,  9  C.  619  at  p.  614.  3,     I.  L.  B.,  12  C.  67. 

2.  I,  L.  R.,  8  M.  114,  4.     I,  L.  R.,  19  C.  699, 
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The  Court  delivered  the  following  Doraaami 

^  Pillai 

JUDGMENT: — ^Two  questions  arise  for  determination  in  this   „   ,'^- 

^  Miithusami 

appeal.  First,  was  the  sale  of  the  lands  in  question  bad  for  the  reason     Mooppan. 

that  the  requirements  of  S.  18  of  the   Act  (VIII  of   1865)  with 

reference  to  the  public  notice  were  not  complied  with  ?     Secondly, 

was  the  suit  bad  for  misjoinder  of  parties  and  causes  of  action  ? 

As  r^ards  the  first  question  S.  18  requires  a  notice  to  be  fixed 
up  specifying  the  property  to  be  sold  and  the  time  and  place  fixed 
for  its  sale  and  provides  that  in  fixing  the  day  of  sale  not  less  than 
seven  days  must  be  allowed  from  the  date  of  the  notice.  The  time 
fixed  for  the  sale  was  the  22nd,  23rd,  25th  and  26th  of  April. 

The  notice  was  dated  the  14th  of  April,  but  the  District  Munsif 
found,  and  there  was  evidence  to  support  the  finding,  that  it  was 
not  published  till  the  16th  i.  e.,  less  than  seven  days  before  the  first 
day  fixed  for  sale.  The  District  Judge  was  of  opinion  that  the 
evidence  did  not  establish  that  the  notice  was  published  less  than 
seven  days  before  the  earliest  of  the  four  days  fixed  for  the  sale. 

In  thus  placing  the  onus  on  the  plaintiffs  we  are  clearly  of 
opinion  that  the  learned  Judge  was  wrong.  It  is  for  the  landlord 
who  seeks  to  avail  himself  of  the  special  procedure  by  way  of  distress 
provided  for  by  the  Act,  to  show  that  the  requirements  of  the  Act 
have  been  complied  with.  See  the  judgment  of  the  Privy  Council  in 
Maharajah  of  Burdtoan  v,  Tarasundari  DebV  and  Naitu  Achalai 
Ayyangar  and  another  v.  Parthanaradhi  Pillai^,  Mahomed 
Zamir  v.  Abdul  Hakim  and  another^,  Eurro  Vayal  Roy  Chow- 
dhry  v.  Mahomed  Gazi  Gho^dhry  and  others^.  The  learned 
Judge  further  held  that  even  if  the  sale  notice  was  published 
only  six  days  before  the  sale  this  amounted  merely  to  an  irregu- 
larity which  would  not  vitiate  the  sale.  Here  again,  we  think 
he  was  wrong.  S.  40  provides  that  the  sale  of  a  defaulter's 
interest  in  land  should  be  conducted  under  the  rules  laid  down  for 
the  sale  of  moveable  property  distrained  for  arrears  of  rent  and 
S.  86  provides  that  no  irregularity  in  publishing  or  conducting  a 
sale  of  moveable  property  under  the  Act  shall  vitiate  the  sale,  but 
that  any  person  who  has  sustained  damage  by  reason  of  the  irre- 

1.  1.  ti.  R.,  9  C.  619  at  p.  624»  3.    L  L.  R.,  12  C.  6-7. 

2.  L  L.  R.,  3  M.  114.  4.    I.  L.  R.  19  0.  699. 


Digitized  by 


Google 


402  THE    MADRAS   LAW  JOUENAL   S£PORT«.  [vOL.   UIl. 

^S^"  gularity  inay  bring  a  saminary  «uit  before  the  Collector  to  recover 
V.  compensation  for  the  damage.     It  was  argued  that  S.  36  and  S.40 

Mooppan.  Kittst  be  rend  togetlier  and  that  the  effect  of  S.  36  is  impe»ted  into 
S.  40  so  as  to  make  the  provisions  of  S.  86  with  reference  to  a«les  of 
moveable  pro])erty  applicable  to  a  sale  of  land  distrained  for  arrears 
of  rent.  Such  a  construction  cannot  be  adopted  without  doing 
violence  to  the  express  words  of  the  section. 

S.  36  introduces  an  exception  to  the  general  rule  that  prima 
facie  non-compliance  with  the  requirements  of  the  Act  will  vitiate  a 
sale.  The  exception  is  expresely  limited  to  the  case  of  moveable 
property  ;  and  it  may  be  said  there  is  good  reason  for  this. 
Damage  sustained  by  irregularity  in  the  sale  of  moveable  property 
could  in  all  cases  be  met  by  pecuniary  compensation.  It  is  quite 
conceivable  that  damage  sustained  by  irregularity  in  the  sale  of 
land  could  not. 

It  seems  to  us  impossiUe  to  treat  the  enactment  contained  iB 
S.  36  as  one  of  the  mles  laid  down  for  the  sale  of  landed  property 
referred  to  in  S.  40.  The  ratio  decidtmdi  of  N<ithu  AclMiai  Ayyaftgar 
v,  Parttuisarathi  Pillai^  appears  to  us  to  be  applicable  to  the  facts 
of  the  present  case. 

It  was  also  contended  that  inasmuch  as  the  sale  did  nut  in 
fact  commence  until  the  23rd,  a  notice  published  on  Uie  16th  would 
be  published  seven  days  before  the  sale  and  the  requirements  of 
the  section  would  be  met.  The  short  answer  to  this  contention  is 
that  the  section  does  not  require  that  the  notice  should  be  pubhshed 
seven  day«  before  the  sale  takes  place,  but  that  in  fixii^  the  day  of 
sale  not  less  than  seven  days  must  be  allowed,  August  22nd  was 
none  the  less  the  fixed  day  of  sale,  because  as  i  vents  turned  out, 
no  sale  in  fact  took  place  on  that  day.  In  our  judgment  the  sale 
was  bad  and  must  be  set  aside. 

As  regards  the  seeond  question^  the  District  Munsif  was  of 
(pinion  that  the  suit  was  bad  for  misjoinder.  In  the  view  taken  hg 
the  Judi^e  it  was  not  necessary  for  the  loww  appellate  cOBxi  ie 
decide  the  point.  In  our  judgment  the  suit  is  not  bad  for  mif^ 
j(^iid0r.  The  right  to  relief  alleged  to  exifit  0gms^the  s^reiad  defend* 
ants  ie  in  respect  of  the  same  tnaitter  (see  &  28  of  the  Code  ef  Civil 
Procedure),  viz.,  the  alleged  wrongful  sale  of  the  plaintiff's  lands. 

1.    I.  L.  B.  3  M.  114. 
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In  a  semse  of  coarse  the  sale  of  every  item  of  the  property  sold     Dorasami 
constituted  a  separate  sale,  but  the  "matter''  was  the  same;  the  v. 

sale  was  a  sale  of  distrained  property  under  the  same  notification  Muthusami 
and  in  respect  of  the  same  arrears.  The  proceeding  in  which  the 
various  items  were  sold  was  one,  and  the  ground  upon  which  the 
validity  of  the  sale  was  impugned  is  the  same  in  each  case.  The 
same  defect  Vitiates  the  whole  proceeding  and  is  the  common 
ground  of  attack.  The  cause  of  action  is  the  same  as  against  all 
the  defendants.  In  the  case  to  which  Mr.  Krishnasamy  Aiyer 
referred  [G.  Burstall  v.  Beyfrns^)  the  rause  of  action  alleged  against 
defendant  A  was  distinct  from  the  cause  of  action  alleged  against 
defendant  B,  Even  if  the  words  *'  in  respect  of  the  same  matter" 
occurring  in  S.  28  of  the  Code  of  Civil  Procedure  warrant  a 
narrower  construction  being  placed  upon  the  set.tion  than  that  which 
the  English  Courts  have  adopted  with  reference  to  the  correspond- 
ing English  rule  (R.  S.  C.  0.  XVI  R.  4),  we  feel  no  doubt  that 
the  "  matter  ''  in  the  present  case  is  the  same.  As  regards  the 
Indian  authorities,  reference  need  only  be  made  to  Byathamma 
V.  Aoulla^,  Gangi  v.  Addala  Ramasami^,  JRaghunatha  Mukv/iid  v. 
iSarosh  K.  B.  Rama^  and  Hira  Lai  Mozundo/r  v.  Protsunnachunder 
Biswas^.  Mr,  Krishnasamy  Iyer  sought  to  distinguish  the 
last  m^itioned  case  on  the  ground  that  when,  as  in  that  case, 
a  suit  was  brought  under  the  provisions  of  S.  283  of  the  Code, 
the  making  of  the  order  constituted  the  cause  of  action.  But  this 
is  not  so.  When  a  suit  is  bro^ht  under  that  section,  the  attach- 
ment is  the  cause  of  action  and  different  purchasers  of  the  attached 
property  may  be  properly  joined  as  defendants  in  the  same  suit. 
So  here  the  wrongful  sale  is  the  cause  of  action,  and  the  different 
purchasers  at  the  sale  were  rightly  joined  as  defendants. 

We  think  the  plaintiffs  are  entitled  to  the  declaration  for  which 
they  ask.  We  accordingly  set  aside  the  decrees  of  the  lower 
Courts  and  make  the  declaration  as  prayed.  The  plaintiffs  are 
entitled  to  their  costs  throughout. 


L    26  Ch.  D.  p.  86.  8.     I.  L.  B.,  25  M.  786.  6.    2  C.  L.  B.,  556. 

2.     I.  L.  R^  \h  M.  19.  4.    I.  L.  B.,  28  B.  266. 
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IN  THE  HIGH  COUKT  OF  JODICATURE  AT  MADRAS. 
Present: — Mr. Justice  Boddam  and  Mr.  Justice  BliashyamAijangar. 

Rajaram  ...  ...  Appellant*      (Surety). 

v. 
Bappu  Chettiar  ...  Respondent  (Decree^holder). 

fiajaram      Civil  Procedure  Code,  S^.  244,  253,  336  atwi   S49— Security  given  wider  8.  336— JfpU- 
Bappu  cahility  of  provisions  of  8.  253  to  realization  of    security   %inder  8.  336— Ordff 

Chettiar.  directing  security  to  he  realized — Decree — Appeal, 

An  order  against  a  surety  under  S.  253,  C.  P.  C,  is  appealable  in  the  sMoe 
manner  as  orders  passed  under  S.  244,  C.  P.  C,  in  execution  of  decrees. 

S.  336,  C.  P.  C,  extends  the  provisions  of  S.  253,  C.  P.  C  ,  to  the  enforcement  of 
the  bond  against  the  surety  and  an  order  against  a  surety  under  S.  336  is  i^ 
therefore,  appealable. 

Where  the  judgment-debtor  applies  within  one  month  to  be  declared  an  insolvent, 
the  surety  under  S.  336  is  discharged. 

Imbichunni  Nayar  v.  Lalji  Ram  Dos  Saif*  and  Krishnaicr  v.  Krishfwsamy  Aiyar* 
followed. 

Appeal  from  the  order  of  the  District  Court  of  Tanjore,  in 
A.  A.  0.  No.  908  of  1902,  presented  against  the  order  of  the 
Court  of  the  District  Munsiff  of  Tanjore,  in  E.  P.  No.  52  of  1902, 
in  O.  S.  No.  170  of  1889. 

P.  S.  Sivaswami  Aiyar  for  appellant. 

C  Sankaran  Nair  for  respondent. 

The  couFt  delivered  the  following 

JUDGMENT : — In  this  case  a  preliminary  objection  is  taken 
that  no  appeal  lies. 

The  appeal  is  from  an  order  directing  that  the  security  given 
by  a  surety  under  S.  386,  C.  P.  C,  should  be  realized  in  execution 
against  the  surety. 

S.  336  extends  the  provisions  of  S.  253  of  the  Code  of  Civil 
Procedure  to  the  enforcement  of  the  bond  against  the  surety,  and 
there  is  a  uniform  course  of  decisions  in  the  case  of  an  order  against 
a  surety  under  S.  253  of  the  Code  that  the  order  is  appealable  in 

•  A.  A.  O.  No.  9  of  1903  and  G.  B.  C.  No.  31  of  1903.  24th  Angust  1903. 

1.    I.  L.  B.,  24  M.  560.  2.    1.  L.  B.,  26  M.  866* 
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the  same  manner  as  orders  passed  under  S.  244  of  the  Code  in  exe- 
cution of  decrees.  These  decisions  must  in  principle  be  equally 
applicable  to  orders  against  sureties  under  S.  336.  We,  there- 
fore, overrule  the  preliminaiy  objection  and  hold  that  in 
appeal  lay  to  the  lower  appellate  court  and  a  second  appeal  to 
this  court.  The  cases  cited  Krishnan  Nayar  v.  Itiinan  Nayar^, 
Banna  Mai  v.  Jamna  Das^  do  not  apply.  The  former  applies 
to  the  case  of  a  surety  under  S.  349  or  at  all  events  not  under  this 
section,  and  this  question  was  not  raised  or  considered.  The  case 
of  Bunna  Mai  v.  Jamna  Das^  was  an  appeal  from  an  order 
refusing  to  grant  the  petition  of  the  surety  to  be  discharged 
from  his  surety  bond  and  does  not  in  any  way  raise  the  question. 
On  the  merits  following  the  decisions  in  Imhuchunni  Nayar  v. 
Lalji  Bam  Dos  Sait^,  Krishnaiyer  v.  Krlshnasamy  Aiyer^y  res- 
pectively, we  hold  that  the  surety  was  discharged  inasmuch  as  the 
judgment-debtor  did  a.pply  within  one  month  to  be  declared  an 
insolvent. 

We,  therefore,  reverse  the  orders  of  the  courts  below  and  dis- 
miss the  plaintiff's  application  to  enforce  the  surety  bond  against 
the  surety  with  costs  throughout. 


Rajaram 

V. 

Bappn 
Chettiar. 


As  an  appeal  lies,  the  revision  petition  is  dismissed  but  without 


costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyam  Aiyangar. 
Ramakrishna  Chettiar    ...  ...     Appellant*  ( Plain  tiff) . 

V, 

Appa  Row        ...  ...  ...     Respondent  {Defendant) . 

Rt^t  Recovery  Act,    Sif.  7    and  \^—JAm\iation  Act,  Arts.   110  and   116 — Adjudication  Ramakrighna 
by  Civil  Court  that  pennanent  patta  should  he  tcfidered  and  fnuchilika  executed —      Chettiar 
Res  judicata — Tender  of  permanent  patta — Refusal  hy  tenant — Suit  for  rent  main-    j^ppa  Bow. 
tainahle — Ko  necessity  of  tender  for  each  fasU — Limitaticn. 

Under  S.  9  of  the  Rent  Recovery  Act  a  landlord  can  maintain  a  snit  for  the 
recovery  of  rent  though  there  has  been  no  exchange  of  patta  and  muchilika  proviilod 
he  has  tendered  such  a  patta  as  the  tenant  is  bound  to  accept. 

•  8.  A.  Nob.  121  and  122  of  1902.  9th  September  1903. 

1.  I.  L.  R.,  24  M.  687.  3.    1.  L.  R.,  24  If.  660. 

2.  I.  L.  B.,  16  A.  188.  4.    1.  L.  B.,  26  M.  866. 
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Kamakrifllma  Where  there  is  an  adjadicatioa  in  m  Civil  Court  that  the  landlord  should  tender 

''"^      a  permanent  patta  and  the  tenant  should  execute  a  corresponding  mnchilika  after  such 
Appa  Bow.     tender  it  is  rts-judicata  as  between  the  parties  thereto. 

Where  there  is  a  tender  of  such  a  permanent  patta  bj  the  landlord,  no  fresh  tender 
of  patta  bj  the  landlord  is  necessary  for  each  fasli  and  the  landlord  can  maintain  srnit 
for  rent  against  the  tenant  upon  the  strength  of  such  tonder. 

A  tender  of  a  patta  not  accepted  by  the  tenant  is  not  a  contract  between  the 
parties  though  a  suit  for  rent  is  maintainable  under  S.  7  of  the  Rent  Recovery  Act 

A  suit  for  rent  brought  by  the  landlord  after  tender  of  a  registered  patta  but 
refused  by  the  tenant  is  not  governed  by  the  6  years'  rule  of  limitation  provided  by  Ait. 
116  of  the  Limitation  Act  but  by  the  rule  of  3  years  under  Art.  110. 

Second  appeals  from  the  decrees  of  the  District  Court  of 
Salem  in  A.  S.  Nos.  180  and  201  of  1900,  presented  against  (he 
decree  of  the  Court  of  the  District  Mansif  of  Krishnagiri  in 
O.  S.  No.  11  of  1900. 

V.  Krishndswami  Aiyar  and  C.  Venkata  Subharamiah  for 
appellant. 

C.  Bamachandra  Bao  Sahib  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT : — Prior  to  the  institution  of  the  former  suit 
by  the  same  plaintiff  against  the  same  defendant,  0.  S.  No.  140 
of  1882,  the  plaintiff  had  tendered  to  the  defendant  a  permanent 
patta  fixing  the  rent  at  the  rate  now  claimed,  and  it  was  decided 
in  that  suit  that  the  defendant  was  bound  to  accept  that  patta, 
and  that  accordingly  he  should  accept  it  and  execute  a  muchilikft. 
As  a  matter  of  fact  the  patta  was  not  accepted  nor  the  muchilika 
executed  by  the  defendant  after  that  decree.  The  present  sait 
is  for  the  recovery  of  arrears  of  rent  for  over  four  years  prior 
to  the  suit  at  the  rate  specified  in  the  patta  already  refefred 
to  which  had  been  registered  prior  to  its  being  tendered.  The 
District  Munsif  decreed  the  plaintiff's  claim  for  rent  for  three 
years  and  disallowed  the  prior  rent  claimed  on  the  grouud  that 
it  wa^  barred  by  limitation.  Both  parties  appealed  to  the  District 
Judge  with  the  result  that  the  District  Judge  dismissed  the  suit 
on  the  ground  that  no  pattas  and  muchilikas  had  been  exchanged 
for  the  fasli  for  which  rent  was  claimed. 
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In   our  opinion  there  was  no  necessity  for  the  exchange  of  Ramakrishna 
pattas  and  niuchilikas  for  these  years  or  for     tender     of    patta  ▼. 

by  the  plaintiff.  ^PP*  ^«>^- 

Under  S.  9  of  the  Rent  Recovery  Act  a  landlord  can  maintain 
a  suit  for  the  recovery  of  rent  though  there  has  been  no  exchange 
of  patta  and  machilika,  provided  he  had  tendered  such  a  patta 
as  the  tenant  was  bound  to  accept  and  the  adjudication  in 
0.  S.  No.  140  of  18S2  that  the  tenant  was  bound  to  accept  the 
permanent  patta  which  had  been  tendered  to  him  is  binding 
upon  the  parties  as  res  judicata.  The  plaintiff,  therefore,  having 
tendered  a  patta  embracing  the  fasli  in  question,  which  patta 
the  tenant  was  bound  to  accept,  we  hold  that  he  was  not  bound 
to  tender  a  fresh  patta  for  each  or  all  of  those  faslis  and  can 
maintain  this  suit  relying  upon  the  tender  of  the  permanent 
patta. 

We  therefore  allow  S.  A.  No.  121  with  costs  in  this  and  the 
lower  appellate  court,  and  reversing  the  decree  of  the  lower 
appellate  court,  restore  that  of  the  District  Munsif.  In  S.  A. 
No.  122,  which  relates  to  the  rent  disallowed  by  the  District  Munsif, 
the  appellant's  vakil  argues  that  inasmuch  as  the  patta  he  ten- 
dered was  a  registered  one,  the  article  of  the  Limitation  Act 
applicable  is  J 16,  which  prescribes  a  period  of  six  years  in  the  case 
of  a  suit  *'  for  compensation  for  breach  of  a  contract  in  writing 
registered". 

We  are  clearly  of  opinion  that  the  registered  patta  tendered 
but  which  had  been  refused  cannot  be  regarded  as,  or  operate  as, 
a  contract  entered  into  between  the  parties,  though  under  S.  7  of 
the  Rent  Recovery  Act,  a  suit  may  be  brought  to  recover  the 
rent  payable  by  the  tenant  relying  on  the  tender  of  a  proper  patta 
though  it  has  not  been  accepted  but  refused  as  the  tenant  did  not 
agree  to  it. 

The  decision  of  the  District  Munsif  on  tlie  question  of  limita- 
tion is  right,  and  we  confirm  the  decree  of  the  lower  appellate  court 
on  that  ground  and  dismiss  this  second  appeal  with  costs. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Narayanasawmi  Reddiyar  ...  Appellant*  (Plaintiff), 

The  Madras  Railway  Company  (Limited).     Respondent (D^/endanf). 

Karajana-    Contract— Building  contract — Original  time  for  performance — Penalty — Ewtra  w>rk 

sawmi 
Beddiyar  given — Implied  variation  of  time  when  extra  work  connected  wth  original  work. 

The  Marl  ^  *^®  ^^^  ^^  building  contracts  if  the  building  owner  has  orderefl  extra  work 

Railway      beyond  that  specified  by  the  original  contract  which  has  necessarily  increased  the 
Coinpany      time  requisite  for  finishing  the  work,  he  is  thereby  prevented  from  claiming  the 
penalties  for  non-completion  provir'ed  by  the  contract. 

If  the  extra  work  is  not  one  which  the  contractor  is  botmd  to  undertake  hnt 
which  he  ne  "ertheless  undertakes  and  if  such  extra  work  canno*;  be  regarded  ss  s 
separate  and  independent  work  but  is  one  connected  with  the  work  originally 
stipulated  for,  the  offer  and  the  acceptance  of  buc\  additional  work  will,  by  necessaij 
implication,  operate  as  a  variation  of  the  original  contract  as  to  the  time  therein  fixed 
for  the  coniplotion  of  the  work.  If  the  extra  work  is  an  independent  work  uncon- 
nected with  the  contract,  then  there  can  be  no  variation  by  implication  of  the  original 
contract  as  to  time. 

The  term  fixed  in  a  contract  for  its  completion  must,  in  the  absence  of  .1  contract 
to  the  contrary,  be  taken  to  be  with  reference  to  the  work  specified  in  the  contract 
and  not  with  reference  also  to  wibpocified  extra  work  which  might  be  ordered  under 
the  conti'act. 

Where  a  contract  which  consists  in  the  doing  of  certain  work  is  not  indivisible 
but  severable  each  of  the  works  therein  referred  to  being  itself  *an  entire 
contract  upon  the  completion  of  which  the  contractor  would  be  entitled  to  receive 
payment  there  for  according  to  the  rates  mentioned  in  the  contract,  non^performance 
by  one  party  of  liis  promise  with  reference  to  one  portion  of  the  contract  will  not 
excuse  the  other  of  his  liabilitiea  under  anotJier  poHion  of  the  contract. 

Where  Hecurity  is  given  by  a  coutra<itor  to  a  company  and  the  amount  to 
deposited  as  security  for  the  perfoi-mance  by  the  contractor  of  his  oblig^atioos  ia 
neither  treated  by  the  contract  as  a  penalty  nor  as  liquidated  damages  but  is  to  be 
applied  "  towards  satisfaction  of  any  loss  or  damage  which  the  company  may  susain 
or  incur"  the  company  cannot  forfeit  the  amount  upon  the  breach  of  any  of  the 
contractor's  obligations  but  is  entitled  to  rcccup  itielf  for  any  damage  arising  from 
the  breach  of  the  contractor  who  will  be  entitled  to  recover  the  balance,  if  any,  of 
the  amount  so  deposited. 

On  appeal  from  the  judgment  of  the  Honourable  Mr.  Justice 
Boddam^  in  the  Ordinary  Original  Jurisdiction  of  this  Court  in 
C.  S.  No.  149  of  190K 


•  0.  S.  ^  No.  15  of  1902.  4th  August  1903. 
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P.  8.  Sivaswami  Aiyar  for  appellant.  Narajana- 

BAwmi 

A.  8.   Gowdell  and  Barclay,  Orr  and  David  and  Brightwell  for     ^^^^^ 

respondent.  The  Madras 

'^  BaUway 

The  Court  delivered  the  following  (LimuSdT 

JUDGMENT : — ^This  is  an  appeal  against  the  decree  of 
Boddam,  J,,  dismissing  the  suit  brought  by  the  appellant  as  the 
assignee  (Exhibit  W)  of  all  "  the  moneys  And  outstandings  "  due, 
from  the  respondent,  to  one  Mr.  O'Shaughnessy  under  a  contract 
(Exhibit  B)  between  him  and  the  respondent,  in  regard  to  the 
construction  of  the  Kolar  Gold  Fields  Realignment  Line.  The  suit 
was  for  the  recovery  of  Ks.  8,361-13-11,  being  the  balance  (with 
interest)  alleged  to  be  due  under  the  said  contract,  after  giving 
credit  to  the  sura  of  Rs.  6,498-3-11  (Exhibit  KK)  paid  by  the 
Company  to  the  appellant  as  the  assignee  of  Mr.  O'Shaughnessy- 
The  amount  sued  for  consists  of  two  items : — i.  e.,  a  sum  of 
Rs.  3,000,  being  the  amount  deposited  by  Mr.  O'Shaughnessy  as 
security  for  the  performunce  of  the  contract  and  another  sum  of 
Ks.  4,767-12-7,  representing  the  10  per  cent,  deductions  withheld 
by  the  Company,  (under  the  provisions  of  the  contract)  as  further 
security,  from  payments  made,  from  time  to  time,  to  Mr.  O'Shaugh- 
nessy (and  subsequent  to  the  assignment,  to  the  appellant)  for 
works  actually  done  by  Mr.  O'Shaughnessy  before  the  21st  June 
1900,  on  which  date  the  Railway  Company,  under  the  provisions  of 
the  contract,  took  over  the  remaining  works  from  his  hands,  after 
giving  him  due  notice  ^Exhibit  26)  and  entrusted  the  same  to  the 
appellant,  under  a  fresh  and  independent  contract  (Exhibit  S) 
entered  into  with  him. 

The  respondent  resists  the  appellant's  claim  principally  on  two 
grounds,  viz,,  (1)  that  Mr.  O'Shaughnessy  having  failed  to  complete 
the  works  within  the  stipulated  time,  to  the  satisfaction  of  the 
District  Engineer,  has  forfeited  the  two  items  claimed  in  the  suit ; 
and  (2)  that  by  reason  of  his  breach  of  contract  the  Company  has 
sastained  loss  and  damage  to  the  extent  of  Rs.  10,300-11-8  (para- 
graph 7  of  the  written  statement)  and  the  Qt)vemment  of  His 
Highness  the  Maharajah  of  Mysore, — for  whose  benefit  the  contract 
was  entered  into  by  the  respondent — has  also  "  lost  profits  and 
incurred  liabilities  far  exceeding  the  amount  claimed"  (paragraph 
9  of  the  written  statement). 
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Narayana-  In  support  of  the  ap,)eal  it  is  urged  that  there  was  really  no 

VlT^It     breach   of  contract  by  Mr.  O'Shaughnesgy  as  he  was   unable  to 
M  drag  complete  the  works   within  the  stipulated  time  partly  because  of 
Railway     the  laches  and  negligence  of  the  respondent  (in  furnishing  him 
(LiSt^).   with  the  plan  of  one  of  the  bridges  to  be  built)  and  partly  in 
consequence  of  the  fact  that  the  quantity  of  work  which  had  to  be 
actually  done  turned  out  to  be  m  ich  in  excess  of  the  estimated 
quantity  and  that  the  respondent  therefore  acted  unlawfully  in 
taking  over  the  unfinished  works  from  Mr.  O'Shaughnessy.    It  is 
further  contended  that  even  if  Mr.  CShaughnessy  had  committed  a 
breach  of  contract,  the  respondent  has  sustained  no  loss  or  damage 
thereby,  inasmuch   as  the  unfinished  works  were  entrusted  to  the 
appellant  at  the  same  rates  as  under  Mr.  O'Shaughnessy's  contract 
and  that  the  item  of  Rs.  7,4C0  representing  the  cost  of  the  special 
establishment  continued  to  be  maintained  by  the  Company  in  con- 
nection with  the  unfinished  contract  work,  from  the  SrdjJune  to 
February  1901,  and  the  items  of  loss  of  profits  to  and  liabilities 
incurred  by  the  Government  of  Mysore   (in   consequence  of  the 
working  of  the  realignment  line  having  been  delayed)  cannot  he 
claimed  as  damages  flowing  from  the  alleged  breach  of  contract  by 
Mr.  O'Shanghnessy. 

If  either  of  these  contentions  prevails,  the  appellant  will  be 
entitled  to  the  whola  amount  sued  for  (subject  to  any  deduction 
that  may  have  to  be  made  in  the  matter  of  interest) . 

We  find  it  impossible  to  uphold  the  first  contention.  The 
learned  Vakil  for  the  appellant  relying  upon  Holme  v,  Gtcppy'^  and 
Dodd  V.  Ghurton^  argues  that  as  Mr.  O'Shaughnessy  was  required 
to  do  a  larger  quantity  of  work  than  that  provided  for  in  the  con- 
tract, he  was  not  bound  by  the  term  fixed  therein  for  the  completion 
of  the  contract — i.  e.,  the  period  of  6  months  (from  the  4ih  Novem- 
ber 1899,  when  the  lands  were  put  in  his  possession)  ending  with  the 
3rd  May  1900.  The  principle  laid  down  in  those  two  cases, — which 
relate  to  building  contracts — is  that  *  if  the  building  owner  has 
ordered  extra  work  beyond  that  specified  by  the  original  contract, 
which  has  necessarily  increased  the  time  requisite  for  finishing  the 
•    work,  he  is  thereby  prevented  from  claiming  the  penalties  for  non- 

1.    8M.  AW.387.  2.     [1897]  IQ.  B.  662. 
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completion  provided  for  by  the  contract*.     If  the  extra  work  be  one     Narayana- 
*  *  "^  sawmi 

whicli  the  contractor  was  not  bound  to  undertake,  but   which  he     Reddiyar 

V. 

neveriheless  undertakes  and  if  such  extra  work  cannot  be  regarded  xbe  Madraa 
as  a  separate  and  independent  work,  but  is  one  connected  with  the     (?**^^ny 
work  origirially  stipulated  for,  the  offor  and  the  accaptanco  of  such     (Limited), 
additional  work  will,  by  necessary  implication,   operate  as  a   vari- 
tion  of  the  original  contract,  as  to  the    time  therein  fixed  for  the 
completion  of  the  work.     In    Westwood  v.    The  Secretary  of  State 
for  Indii^  it  was  decided  that  the  same  rule  would  apply  even  if, 
under  the  terms  of  tho  original  contract,  the  builder  had  agreed 
'  to  do  any  extra  work  which  the  building   owner  or  his   architect 
mighr  order'.     The  principle  of  this  decision  would  seem  to  be  that 
the  term  fixed  in  a  contract  for  its  completion  must  be  taken  to  be 
wich  reference  to  the  works  specified  in  the  contract  and  not   with 
reference  also  to  unspecified  extra  works  which  might  be  ordered 
under  the  contract.     In  Jones  v.  St.  John's  College^  it  was  held  that 
the  ruling  in  Westwood  v.  The  Secretary   of  State  for  India^  was 
inapplicable  to  a  case  in   which  the  builder  had,  in  the  contract, 
agreed  that  "  if  any  extra   work   was  ordered,  whatever  that  work 
might  be,  he  would  undertake,  nevertheless,  to  complete  the  works 
within   the  time  originally  specified    by    the   contract.''     In    the 
present  case  it  has  not  been  shown  whether   the  extra  work  con- 
sisted in  the  alteration  or  enlargement  of  the  work  specified  in  the 
contractor  also  of  independent  w.rks.     All  that  the  ;  ppellant's 
Vakil  was  able  to  point  out  was  that  certain  works,  and,  in  particular, 
rock-cutting  work,  which  it  was  found  had  to  be  don^,  was  much 
in  excess  of  the  quantity  specified  in  the  contract,  apparently  by 
estimate      If  the  excess  was  such  as  would  necessarily  increase  the 
time  specified  in  the  contract,  Westwood  v.  The  Secretary  of  State 
for  Indi't  i  would  be  authority  for  holding  that  there  is  no  breach 
of  contract  if  the  whole  work  is  not  completed  within  the  specified 
time,  and  Holme  v.  Guppy^  would  be  authority  in  favor  of  the  same 
position,  even  if  the  contractor  was  not  bound  to  take  up  the  extra 
work.     In   the   present   case,    however,   a  reference   to    Exhibits 
20    to    25  (ranging   from   the   4th  May   to   the    18th    June  1900) 
clearly  shows    that  by   reaFon   of    the  work  to  be  done   being  in 
exccfcs  of  the  ettimattd  quantities,  the  contractor  sought  an  exten- 
sion   of   time  and   that   the  Hail  way   authorities   resolved   npon 
1.    7.  L.  T.  736,  2.    L,  E.,  6  Q.  B.  115.     '      S.    8  M.  A  W.  887. 
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Narayttna-   grantiuff  an  extension  of  one  month's  time  (endinff  with  the  Srd 
Reddiyar     June  1900)  and   communicated    tbe   same   to  Mr.  O'Shaughnessy. 
TheMadrai   ^^^   latter  acquiesced   in   it   and   raised   no   objection  as  to  the 
Railway     insufficiency  of   the  extension.     We  cannot  accede  to  the  appel- 
(Limited).    lant's  contention  that  the  extension  was  only  a  unilateral  act  on 
the  part  of  the  respondent  and  that  Mr.  O'Shaughnessy  could  not 
be  regarded  as  having  consented  tt>  it.     If  he  did  not  consent^  it 
was  clearly  his  duty  so  to  inform  the  Company  and   his  silence 
under  the   circumstances   amounts  to  consent   on  his   part.    This 
being   so,  it   must  be  held  that   Mr.  O'Shaughnessy   committed  a 
breach  of  contract  in  failing  to   complete  the  works  on  or  before 
the  3rd  June  190(),  unless   he  can   lawfully  plead   in   justiiication 
that  subsequent  to  the  4th  May  1900  (on  which  date   a  month's 
extension  was  granted    to  him)  the  Railway  Company  commitied 
default^  in  furnishing  him  with  the  plan  of  bridge  No.  10  so  lato 
as  the  18th  May  1900  it  being  admitted  that  the  construction  of 
the  bridge  could  not  have  been  finished  in  less  than  six  week*  after 
the  plan  was  furnished.     This  plea  would  no  doubt  be  valid  if  the 
contract  embodied  in  Exhibit  B  were  an  indivisible  one  in  respect 
of  all    the   works  therein  referred  to.     But   in  our  opinion  the 
contract  is  not  an  indivisible  one,  bu  t  a  severable  one,  each  of  the 
works  therein  referred  to  being  itself  an  entire  contract  upon  the 
Completion  of  which  the  contractor  would  be  entitled  to  rec^ve  the 
price  thereof,  according  to  the  schedule  rates.  Government  of  Neu- 
fonndland  v-  Newfoundland  Railway  Company  ^;  and  payments  have 
accordingly  been  made  from  time   to  time,  on   separate    bills,  to 
Mr.  O'Shaughnessy.     Whatever  doubt  might  exist  as  to  the  sepa- 
rate entirety  of  certain  kinds  of  works,  there  can  be  no  doubt  that 
the  construction  of  bridge  No.  10  is  an  entire  and  separate  work  in 
itself.     The  provision  made  in  the   contract  as   t<y  the  withholding 
of  10  per  cent,  cf  the  amount  of  each  bill  as  farther  security  for 
the  completion  of  all  the  works  to  the  satisfaction  of  the  District 
Engineer   is   by   no   means   inconsistent  with   the  contract   being 
severable.     The  original  deposit  (by  way  of  security)  of  Rs.  3,000, 
and  the  10  per  cent,  deductions,  only  formed  an  indivisible  oonsoU- 
dated  security  for   the  due  performance   of   each  and  all  of  the 
several   works.     It   is   not  urged   that  the   Company's   delay  in 
furnishing  the  plan    for   the  bridge  (No.  10)  could   in   any  way 

h    Hudson  on  Baa^ing  Contracts  (2nd  Ed.),  Yol.  I,  p.  1S6, 
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account    for   the  non-completion  of   tlie   other   works  within   the    Narajana- 

.  .    .  8a"«*mi 

extended    period.     The  Company   was    therefore   in    our   opinion     Beddiyar 
justified^  under  the  terms  of  the  contract,  in  taking  over  the  other  rj^^  Madras 
unfinished  works  from  Mr.  O'Shaughnessy,  though  it  may  be  that      Railway 
it  was  not  entitled  to  do  so  in  respect  of  Bridge  No.  10.     We  may     (Limited). 
here  observe  that   if  Mr.  O'Shaughnessy  had  considered  that  he 
was    not  guilty  of   breach  of   contract  in  not  completing  the  W(»rks 
before  the  3rd  June  1900,  it  is  incredible  thwt  he  would   not  have 
protested  against  the  action  of  the  Company  either  on  the  receipt 
of  the  notice  (Exhibit  26)  or  within  a  reasonable  time  thereafter. 

It  is  however  impossible  to  accede  to  the  respondent's  conten- 
tion that  under  the  terms  of  the  contract,  the  amount  lodged  as 
security  and  the  10  per  cent,  deductions  made  as  further  security 
have  been  forfeited  to  the  Company  as  the  works  were  not  com- 
pleted to  the  satisfaction  of  the  Engineer  and  within  the  stipulated 
time.  This  contention  proceeds  on  a  total  misapprehension  of  the 
terms  of  the  contract.  The  contract  does  not  treat  the  said  amount 
as  a  penalty  or  even  as  liquidated  damages.  It  is  money  belonging 
to  the  contractor,  which,  under  the  express  tern»s  of  the  contract, 
is  held  by  the  Company  merely  as  security  *' to  be  applied  in  or 
towards  satisfaction  of  any  loss  or  damage  which  the  Company 
may  sustain  or  incur"  by  reason  of  the  contractor's  breach  of  con- 
tract. He  may  be  guilty  of  a  breach,  either  because  he  has  not 
completed  the  work  within  the  stipulated  time  or  because  such 
work,  though  completed  in  time,  is  not  fco  the  satisfaction  of  the 
Engineer.  In  either  case,  the  onus  is  on  the  Company  to  prove  the 
actual  damage  sustained  by  reason  of  the  non-completion  of  the 
works  within  the  stipulated  time  or  by  reason  of  defects  in  the 
quality  of  the  work ;  and  if  the  amount  of  damages  thus  proved 
does  not  exceed  the  amount  of  the  security,  the  contractor  will 
be  entitled  to  recover  the  balance.  We  are  unable  to  agree  with 
the  contention  of  the  respondent's  counsel  and  the  finding  of  the 
learned  Judge  that  Exhibit  KK  amounts  to  an  admission  on  the 
part  of  the  appellant  that  the  Railway  Company  had  the  right 
to  retain  the  10  per  cent,  deduction  "for  ever^\  Exhibit  KK 
is  merely  an  acquittance  in  favour  of  ihe  Company  in  respect 
of  the  amount  of  the  bills  for  Rs.  6,907-6-6,  therein  referred  to, 
and  not  in  respect  of  the  10  per  cent,  deductions  therefrom, 
which    must    be    treated   as    a  deposit    made   by    the  appellant 
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Narayana-    (^s  Mr.  O'Shaughnessy's  assignee)  as  further  security,  out  of  the 

sawuki 

Reddiyar     amount  of  tho  bills. 

V. 

The  Madras 
Railway 
Company     ^^^j    Company    has    sustained    any  and,  if    so,  what   amount  of 

damage. 


The  real  question  therefore  in  the  case,  is  whether  the  Bail- 


The  first  item  of  damage  claimed  is  the  cost  of  the  special 
establishment  maintained  by  the  Company  in  connection  with  the 
carrying  out  of  the  works  included  in  Mr.  O'Shaughnessy's  con- 
tract. This  establishment  was  necessary  to  point  out  the  works 
to  be  done  by  the  contractor  and  for  measuring  and  superviKing 
the  works  while  being  executed.  The  cost  of  the  establishment, 
no  doubt,  is  borne  entirely  by  the  Railway  Company.  But  if  the 
works  had  been  completed  within  the  specified  time,  the  spedal 
establishment  would  not  have  had  to  be  continued  beyond  that 
period.  From  the  very  nature  of  the  purpose  for  which  the 
establishment  was  maintained,  Mr.  O'Shaughnessy  {when  he  made 
the  contract)  must  have  known  that  one  result  of  his  fdlure  to 
complete  the  works  in  time  would  be  the  loss  which  the  Com- 
pany would  incur  by  having  to  continue  the  establishment  till 
the  works  should  be  completed.  This  item  therefore  is  not  any 
remote  or  indirect  loss  sustained  by  the  Company.  As  a  matter  of 
fact  the  special  establishment  appears  to  have  been  continued  at 
full  strength  till  December  1900  and  for  two  months  longer  on  a 
reduced  scale,  at  a  cost  of  aliout  Rs.  7,400  (from  the  3rd  June, 
when  the  month's  extension  given  to  Mr.  O'Shaughnessy  expired). 
The  question  to  be  considered  is  whether  the  Company  is  justi- 
fied in  claiuiing  in  this  suit  the  costs  of  this  establishment  for  the 
whole  of  this  period.  No  further  extension  was  granted  to 
Mr.(yShaughnessy,but  the  Company  on  the  21st  June  1900  exercised 
its  right  under  the  provisions  of  the  contract  and  taking  over  the 
unfinished  works  from  him  entrusted  the  carrying  out  of  the  same 
to  the  appellant  under  a  fresh  contract  (Exhibit  S).  This  fresh 
contract  was  actually  signed  only  on  the  24th  July  1900,  and  the 
time  fixed  therein  for  the  completion  of  the  unfinished  works  was 
two  months  from  that  date  (expiring  with  the  24th  September 
1900.)  But,  as  a  matter  of  fact,  the  appellant,  who  appears  to 
have  been  originally  Mr.  O'Shaughnessy's  sub-contractor,  continued 
the  works   from  the   21st  June,  in  anticipation  of  the  execution  of 
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Exhibit  S.  He  however  failed  to  complete  the  works  within  the  Nagasamy 
specified  time  and  delayed  the  completion  till  November  or  Decem-  v. 
ber.  Mr.  Scott,  the  Assistant  Engineer,  deposes  that  the  two  ^Banta'y' 
months'  period  fixed  in  Exhibit  S  was  safHcient  for  the  completion  Company 
of  the  unfinished  works  and  there  is  nothing  in  the  evidence  to 
justify  the  delay  on  the  part  of  the  appellant,  the  new  contractor, 
according  to  the  principles  laid  down  in  Dodd  v.  Ghurton  ^  already 
referred  to.  It  must  therefore  be  taken  that  the  retention  of  the 
special  establishment  beyond  the  24th  September  1900  was  the 
result  only  of  the  appellant's  breach  of  contract.  The  learned 
counsel  for  the  respondent  contends  that  even  in  that  view  Mr. 
(yShaughnessy  is  also  liable  for  the  loss  arising  from  the  appellant's 
breach  of  contract  and  that  such  loss  must  be  regarded  as  the 
natural  result  of  the  breach  of  the  original  contract  by  Mr. 
O^Shaughnessy.  Under  the  provisions  of  the  contract  (Exhibit  B), 
the  Company  was,  no  doubt,  at  liberty  to  have  the  unfinished 
works  carried  out  either  by  the  employment  of  day  labour  or  by 
entrusting  them  to  a  new  contractor.  But  it  is  impossible  to 
accede  to  the  contention  that  the  loss  arising  from  a  breach 
of  contract  by  the  new  contractor  is  a  natural  or  likely  result 
of  the  breach  of  contract  by  Mr.  O'Shaughnessy.  The  fact 
that  the  appellant,  the  new  contractor,  is  the  assignee  of 
Mr.  O'Shaughnessy's  benefits  under  the  original  contract  does  not 
in  the  least  affect  the  question  ;  and  the  case  of  the  "  Arbitration 
between  the  Yeadon  Water  Works  Company  and  Binns^*'  and 
the  explanation  to  S.  73  of  the  Indian  Contract  Act  both  of 
which  are  strongly  relied  upon  by  the  respondent's  counsel  have 
no  bearing  whatever  upon  the  question.  The  Company  does  not  in 
this  suit  claim  to  set  oS  any  loss  it  sustained  by  reason  of  the 
appellant's  breach  of  contract,  against  any  balance  (that  may  be 
due  to  him  as  Mr.  O'Shaughnessy's  assignee)  out  of  Mr.  O'Shaugh- 
nessy's  security  amounts  ;  in  fact  it  is  admitted  that  the  accounts 
between  the  appellant  and  the  Company  in  respect  of  his  own 
contract  have  been  fully  adjusted.  We  therefore  hold  that  the 
respondent  can,  as  against  Mr.  O'Shaughnessy  claim  as  damages, 
the  cost  of  the  special  establishment  from  the  3rd  June  only  up  to 
the  24th  September  1900,  Such  cost  according  to  the  Company's 
accounts  amounts  only  to  Rs.  8,564-8-4  which  portion  alone  can  be 
deducted  from  the  security  held  by  the  Company. 


[1897]  X  Q.  B.  6e2.  J.  72  L.  T.  688. 
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Mr.  Scott,  Mr.  Pawley  and  Mr.  Stoney  (Engineers  of  the 
Company)  have  all  deposed  that  the  special  establishment  was 
continued  for  the  purpose  of  the  completion  of  the  works  left 
unfinished  by  Mr.  O'Shaughnessy.  The  appellant's  pleader  contends 
that  some  deductions  ought  to  be  made  from  the  costs  of  the 
establishment.  But  as  the  statement  of  the  Engineers  was  left 
unchallenged  and  nothing  has  been  elicited  (in  cross-examination) 
which  would  warrant  any  deduction  (on  account  of  the  bridge 
No.  10  or  other  works  unconnected  with  the  contract  in  question), 
it  is  not  possible  to  allow  any  deduction  from  the  cost  of  the 
establishment. 

The  other  item  of  damages  alleged  in  para.  9  of  the  written 
statement  is  very  indefinite  and  our  attention  has  not  been  drawn  to 
any  evidence  showing  the  nature  of  the  damage  or  that  the  same 
was  in  the  contemplation  of  the  parties,  (when  the  contract  was 
made;  as  the  probable  result  of  delay  in  the  completion  of  the 
Re-alignment  Line.  It  is  explained  to  us  that  the  expenses  in  work- 
ing the  Ime  would,  to  the  sole  benefit  of  the  Mysore  Durbar,  be 
reduced  by  about  10  per  cent,  by  the  Re-alignment  Line  and  that 
the  delay  in  the  completion  of  this  line  resulted  in  a  loss  to  the 
Mysore  Durbar  so  long  as  the  working  of  the  old  line  had  to  be 
continued  during  such  delay.  This  no  noubt  might  have  been  in 
the  contemplation  of  the  Company  ;  but  there  is  no  evidence  to 
show  that  this  was  known  or  communicated  to  Mr.  0'»*^haughnessy 
and  we  agree  with  the  learned  Judge  who  tried  the  case  that  the 
damages  claimed  on  account  of  the  loss  of  the  profits  anticipated 
by  the  Company  under  this  head  are  too  remote  and  cannot  be 
allowed. 

The  appellant  will  be  entitled  to  charge  interest  at  6  per  cent, 
upon  the  Rs.  8,000  Government  security  (together  with  the  interest 
accrued  thereon  up  to  the  24th  September  1900)  and  on  the  sum 
of  Rs.  3,988-8-5  (the  amount  of  the  10  per  cent,  deductions  from 
bills)  only  from  the  24th  September  1900  (when  the  works  ought 
to  have  been  finished  under  the  new  daitract).  Credit  must  be 
given  to  the  respondent  in  the  Fum  of  Rs.  :J,564-3-4  being  the  oost 
of  the  special  establishment  from  the  c^rd  June  to  the  24th  September 
1900. 
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We,  therefore,  allow  the  appeal  and  give  the  plaintiff  a  decree 
for  the  balance  of  Rs.  3,586-0-0  due  to  him  with  interest  thereon 
at  6  per  cent,  from  the  24th  September  1900  till  date  of  payment. 

Though  in  the  notice  (dated  the  19th  June  1900)  Exhibit  20, 
the  Company  took  the  right  view  and  merely  stated  that  the 
security  and  deposit  would  be  appropriated  against  any  loss  which 
the  Company  might  incur  by  the  breach  of  the  contract,  yet  notice 
(Exhibit  NN)  was  subsequ^itly  given  to  the  plaintiff  claiming  the 
whole  amount  of  the  security  and  the  deposits  as  having  been 
forfeited  to  the  Company  by  reason  of  Mr.  O'Shaughnessy's  breach 
of  contract.  The  appellant  was  therefore  driven  to  the  necessity  of 
bringing  this  suit ;  and  the  respondent  must  bear  his  own  costs  and 
pay  the  appellant's  costs  throughout,  pleader's  fee  however  being 
alh)wed  only  on  the  amount  decreed  in  favour  of  the  appellant, 
viz.,  Rs.  3,586. 

IN  THE  HIGa  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Boddara  and  Mr.  Bhashyam  Aiyangar. 

Muthuvaien  represented  by  his  Agent 

Venkatramier  ...  ...  Appellant*  {Appellant  in  C. 

M.A.No.  148  0/1902,  on 
r.  the  file  of  the  High  Courts) 

Periasami  ly  en  and  others ...  ...  Respondents      {Respondents 

in  do.) 

Civil  Procedure  Code,  8,  &SS— Letters  Patefht,  fif.  IB— Meaning  of  ''fimil  "— /i»dywi#ni  qf  Muthuvaien 

a  single  Judge  of  High  Court — Appealability.  ▼• 

Periasami 
The  word  "  final "  in  the  concluding  sentence  of  S.  588,  Civil  Procedure  Code,  is  Ijeu. 

used  not  in  the  sense  tliat  a  judgment  or  order  falling  under  that  section  is  not  subject 

to  review  by  the  same  court  or  to  revision  by  the  High  Court  or  to  appeal  to  His 

Majesty  in  Council,  but  in  the  sense  that  there  shall  be  no  second  appeal  to  a  Court 

of  a  higher  grade. 

A  judgment  passed  by  a  smgle  judge  of  a  High  Court  in  an  appeal  from  an  order 
mentioned  in  S.  588,  Civil  Procedure  Code,  is  appealable  under  S.  15  of  the  Letters 
Patent. 

Hurrish  Chundcr  Cfwtodhry  v.  Kalisundcri  DehV  and  Sahapathi  Chetti  v.  Narayana' 

sami  Chetti*  referred  to.  ^^^^ 

•  L  P.  A.  No.  14  of  1008.  11th  September  1908. 

1.    I.  L.  B.,  9  C.  483.  3.    I.  L.  B.,  25  M.  656. 
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Muthuvaien  Application   under   S.    15   of   the   Letters   Patent  presented 

Periasarai    against  the  Judgment  of  the  Honourable  Mr.  Justice  Davies,  dated 

^^®"-        19th  January  1903,  passed  in  A.  A.  O.  No.  148  of   1902,  preferred 

from  the  order  of  the  Subordinate  Judge's  Court  of  Kumbakonam, 

dated   20th  August  1902,  in  C.  M.  P.  No.  544  of  1902  in  A  8. 

No.  481  of  1901. 

P.  8,  Sivaswami  Aiyar   and    C  V.  Krishnaswami   Aiyar  for 
appellant. 

r.  Nateaa  Aiyar  for  respondents. 

The  Gourt  delivered  the  following 

JUDGMENT  :— Although  the  matter  immediately  dealt  with 
by  the  Privy  Council  in  Hurrish  Chuuthr  Chowdhry  v.  Kalisunderi 
Debi^,  and  by  this  Gourt  in  Sabapathi  v.  Narayanasami^  related 
to  the  opening  sentence  of  S.  588,  Civil  Procedure  Code,  and  it 
WHS  held  that  S.  585  does  not  operate  to  control  S.  15  of  the 
Letters  Patent  which  provides  for  an  appeal  from  the  Judgment  of 
single  judge  of  the  High  Court  to  the  High  Court,  yet  the  reason- 
ing upon  which  the  decisions  proceed  and  particularly  the  decisions 
in  8ubapathi  v.  NarayanasamP  are  equally  applicable  to  the 
construction  to  be  placed  on  the  concluding  sentence  of  S.  588 
Civil  Procedure  Code,  declaring  that  orders  passed  in  appeals  under 
that  section  shall  be  final. 

It  is  clear  that  the  word  'final'  is  not  used  in  the  sense  that  it 
is  not  subject  to  review  by  the  same  Court  or  to  revision  by  the 
High  Court  or  to  appeal  to  His  Majesty  in  Council  under  S.  595, 
Civil  Procodure  Code. 

The  word  '  final'  is  used  in  the  section  simply  in  the  sense  that 
there  shall  be  no  second  appeal  to  a  court  of  a  higher  grade>  and  in 
this  view  it  is  not  inconsistent  with  the  provision  made  by  S.  15 
of  the  Letters  Patent  in  appeals  from  the  judgment  of  one  judge 
of  the  High  Court  to  the  High  Court. 

We,  therefore,  overrule  the  preliminary  objection.  On  the 
merits  there  is  no  ground  for  this  appeal. 

This  appeal  is  dismissed  with  costs. 


I.    I.  L.  U.,  9  C.  483.  2.    I.  L.  R.,  2:  M.  566, 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justici?  Boddam  and  Mr.  Justice  Bhashyaiu  Aiyangar, 

Achutan  Nair  and  another. . .  ...      Plaintiffs* 

V. 

Kunjunni  Nair  aud  another  . . .     Defendants. 

Act  IX  0/1887,  Schi^dtUe  11^  Arts.  11  and  3S~  Junior  member  of  a  tarmid—Claim  agaifKtt  Aclmtan'Nair 

Kamavan   to   enforce   rights    in   rei^ect  of  tartoad   property — Svit    cognizable  by  V- 

Small  C.nse  Court.  -  Kunjunni 

Nair. 

A  claim  by  the  junior  members  of  a  tarwad  against   the   karnavan  to   cnrurcc 

their  rights  to  participate  in  the  joint  enjoyment  of  the  tai'wad  property  according 

to  a  family  karar  is  not  "  a  suit  relating   to   maintenance  "  within   the   meaning   of 

Art.  38,  Schedule  II  of  Act  IX  of  1887,  but  is  "  a  suit  for  the  enforcement  of  a  right  to 

or  interest  in  immoveable  property  "  of  the  tarwad  and  is  not  cognizable  by   a  Court 

of  Small  CauseB  under  Art.  11,  Schedule  II  of  Act  TX  of  1887. 

Case  Stated  under  S.  646(B),  Act  XIV  of  1882,  by  the 
[)istrict  Judge  of  South  Malabar  at  Calicut  referring  for  the  orders 
of  tbe  High  Court  the  S.  C.  Suit  No.  961  of  1902  on  the  file  of  the 
Subordinate  Judge's  Court  at  Palghat. 

Parties  not  represented. 

The  Court  expressed  the  following 

OPINION : — The  suit  is  brought  by  the  junior  members  of  a 
tarwad  against  the  kamavan  and  their  claim  is  to  enforce  their 
right  to  participate  in  the  joint  enjoyment  of  the  tarwad  property 
in  accordance  with  the  terms  of  the  family  karar.  The  case 
referred  to  by  the  Subordinate  Judge  is  the  claim  of  a  female 
member  of  a  joint  Hindu  family  under  the  Mitakshara  law  to 
separate  maintenance  and  is  wholly  different  inasmuch  as  she  is 
not  a  joint  owner  with  the  other  members^  bujt  is  entitled  only  to 
maintenance. 

This  suit,  therefore,  is  not  *'a  suit  relating  to  maintenance'' 
within  the  meaning  of  Art.  38  of  the  2nd  Schedule  of  Act  IX  of 
1887^  but  it  is  within  the  meaning  of  Art.  11  of  the  same  schedule— 
''  a  suit  for  the  enforcement  of  right  to  or  interest  in  immoveable 
property  "  of  the  tarwad,  and  in  that  view  it  is  not  cognisable  by 
a  Court  of  Small  Causes. 


•  Bef  erred  Case  No.  4  of  1903.  14th  September  1903 . 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present: — ^Mr.  Justice  Boddam  and  Mr. Justice  Bhashyam  Aiyangar. 
K.  Thiruvengidachariar      ...  ...   Appellant*  {Plaintiff), 

V, 

Ranganatha    Aiyangar  and  others  ...Respondents    (Defendants 

1  to  S,  5  to  8). 

Thimven-     Transfer  of  property — Trantfer  of  immoveable  property — Compromise  of  dmms — Bale, 
gidachariar  ^,y^  ^  exchange—  WHting  unnecessary . 

Banganatha  -^  transfer  made  in  compromise   of  a  claim  is    neither  a  sale    nor  a  gift  nor  an 

Aiyangar.     exchange  and  no  writing  is  necessary  under  the  Transfer  of  Property  Act  to  validate 
the  same  though  such  transfer  may  relate  to  immoveable  property. 

Where  land  belonging  to  the  plaintiff's  sister  was  sold  by  plaintiff  and  his  brothers 
to  a  stranger  and  certain  other  land  belonging  to  the  family  was  allowed  by  the  plain- 
tift  and  his  brothers  to  be  retained  and  enjoyed  by  the  sidter  and  excluded  from  the 
family  partition. 

Held  (1)  that  the  sister  acquired  a  good  title  to  the  same, 
and  (2)  that  the  plaintiff  could  not  get  any  share  in  the  same. 

Second  appeal  from  the  decree  of  the  District  Court  of  Chin- 
gleput  in  A.  S.  No.  131  of  1901,  presented  against  the  decree  of 
the  Court  of  the  District  Munsif  of  Chingleput  in  0.  S.  No.  270  of 
1899. 

C.  V.  Anantakriahna  Aiyar  for  appellant. 

T,  V.  Seshagiri  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGrMENT  :^The  decision  is  clearly  right  as  regards  items 
Nos.  2  to  5. 

As  regards  item  No.  1  whether  the  same  was  transferred  by 
the  father  or  by  the  brothers,  it  is  not  invalid  by  reason  that  it  is 
not  in  writing  registered.  It  is  clear  from  paragraph  17  of  the 
Munsif 's  judgment  that  some  other  land  belonging  to  the  sister 
was  sold  by  the  plaintiff  and  his  brothers  about  three  years  before 
the  partition  from  which  item  No.  1  was  excluded.  The  sisterj 
therefore,  had  a  claim  against  the  brothers  in  respect  of  their  having 
disposed  of  her  land.  It  is,  therefore,  clear  that  plaint  item  No.  1 
was  allowed  by  the  brothers  to  be  retained  and  enjoyed  by  the 
sister  by  way  of  compromise  of  her  claim  in  respect  of  the  land 
belonging  to  her  which  they  had  sold.  Such  being  the  real  charac- 
ter of  the  transaction,  it  is  not  a  gift  nor  a  sale  nor  an  exchange 
under  the  Transfer  of  Property  Act.  No  writing  therefore  was 
necessary  and  this  appeal  is  dismissed  with  costs. 

•  S.  A.  No.  190  of  1902.  14th  September  1903. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  JnMice. 
Mr.  Justice  Subrahmania  Aiyar,  and  Mr.  Justice  Bod  dam. 

Parthasarathy  Appa  Row  ...  Appellant*  {let  Counter-Fetittoner, 

Pltff). 

Appa  Row  and  another       ...   Respondents     {Petitioner    and   2nd 

Counter  Petitioner,  let  and  2nd 
Defendants.) 

Civil  Procedure  Code^  8,  502 — Conditions  of  appUcahiUty — Property   or  fund  in  another    Parthasara- 
court  in  another  »uit—Per$on  clearly  entitled— Jurisdiction  of  couH.  ^^y  AppaRow 

V. 

Held,  by  the  FuU  Bench  (Suhramania  Aiyar^  J.,  dissenting),  that  an  order  under      Rangiah 
3.  502,  Civil  Procedure  Code  (for  delivery  of  money)  cannot  be  made.  ^^ 

(a).  Where  the  party  making  the  admission  does  not  hold  the  property  or  other 
thing  which  the  party  applying  for  the  order  seeks  to  have  deliver(»d  to 
him, 

or  (b).  Where  the  property  or  other  thing  is  held  by  another  court  to  the  credit 
of  another  suit. 

YThere,  therefore,  the  Medur  Ranee  brought  a  suit  against  Papamma  Row  for 
recovery  of  the  Medur  estate  nnd  jewels  and  other  moveable  properties,  and  Pajmrnma 
Row  was  appointed  receiver  and  directed  to  deliver  the  jewels,  cash,  Ac,  to  tlie 
Madras  Bank  at  Coconada  to  the  credit  of  the  suit,  and  there  was  a  sum  often  lakhs 
of  Rupees  to  the  credit  of  this  suit,  and  after  the  Medur  Ranee's  death  the  litigation 
was  continued  by  the  next  heirs  iknd  was  pending  on  ap|)eal  in  the  High  Court,  and 
litigation  also  ensued  after  Papamma  Row'b  death  among  the  next  heirs  after  Pap- 
amma Row  for  Nidadavolu  and  Medur  estates,  who  were  also  pailies  to  the  Medur 
litigation,  and  in  such  litigation  it  was  admitted  by  all  the  parties  timt  the  defen- 
dants would  be  entitled  to  at  least  one-third,  and  one  of  the  defendants  applied 
under  S,  502,  Civil  Procedure  Ci»de,  for  one-third  of  the  cash  in  the  Bank  to  the  credit 
of  the  Medur  suit. 

Held — (Suhrahmania  Aiynr,  J.  disaenting)  t^at  S.  502  did  not  apply. 

Per  Suhrahmania  Aiyar,  J: — 

(1)  S.  502,  Civil  Procedure  Code,  is  not  confined  in  its  operation  to  cases  where 

the  money  or  thing  capable  of  delivery  is  actually  held  by  a  party  to  the 
suit. 

(2)  The  inherent  power  of  a  court  could  not  be  invoked  except  for  the  limited 

purpose  of  preserving  and  enforcing  order,  securing  efficiency  and  pre- 
venting abuse  of  process  in  the  exercise  of  a  jurisdiction  which  the  court 
otherwise  possesses 

(3)  That  the  custody  by  a  court  of  property  belonging  to  litigants  does  not  g^'ve 

the  court  any  arbitrary  power  over  it. 

♦  A.  A.  O.  No.  140  of  1902.  20th  August  1903. 
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(4)  That  though  auch  custody  cannot  be  interfered  with  by  the  orders  of  anodier 
court  this  is  but  a  rule  of  comity  intended  solely  to  avoid  unseemly 
collisions  in  the  execution  of  process  of  different  authorities. 

(5)  That  the  rule  in  question  is  not  a  rigid  and  inflexible  one,  but  is  capable  of 

adaptation  to  circumstances  and  can  never  be  worked  so  as  to  defeat  or 
obstruct  the  doing  of  justice  in  due  course,  and  consequently  in  no  way 
interferes  with  the  power  of  a  court  other  than  that  having  custody  to  pan 
orders  touching  the  property  where  it  has  jurisdiction  to  pa^s  the  ordprs 
and  bind  the  parties  in  connection  with  whose  litigation  the  custodr  of 
the  other  court  began. 

(6)  It  is  incumbent  on  the  court  having  the  custody  on  due  application  lieinK 

made  to  it  to  give  effect  to  such  on  order  in  so  far  as  it  is  not  inconsisteni 
with  the  performance  of  its  own  duties  respecting  the  property  in  the 
litigation  before  itself. 
Per  Arnold  White,  C  J.,  (Boddam,  J.  concurring). 

(1)  Where  property  is  the  subject  of  legal  proceedings  the  court  has,  no  doobt, 

jurisdiction  in  certain  circumstances  to  allow  the  payment  of  the  income  rf 
the  property  to  parties  interested. 

(2)  At  any  rate  a  High  Court  in  this  country  has  jurisdiction  to  make  an  order 

pendente  lite  for  the  poyment  of  moneys  in  the  hands  of  a  receiver,  to 
one  of  the  parties  to  a  suit. 

Appeal  from  the  order  of  the  District  Court  of  Godavari, 
dated  15th  September  1902,  passed  on  C.  M.  P.  No.  510  of  1902  in 
O.  S.  No.  44  of  1899. 

C  Sankaran  Nair,  9.  Gopalasamy  Aiyangnr  and  C.  J?.  Txth- 
venkatacha/riar  for  appellant. 

T.  Rama  Bow,  V.  Krishnaswami  Aiyar  and  P.  B.  Sundara 
Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT :— The  Chief  Justice.— This  is  an  appeal 
against  an  order  of  the  District  Court  of  Godavari  directing  the 
payment  out  of  Court  of  one-third  of  certain  moneys  standing  to 
the  credit  of  Original  Suit  No.  35  of  1895  in  the  Subordinate 
Judge's  Court  of  Masulipatam  on  security  being  furnished.  The 
material  facts  and  dates  with  reference  to  the  circumstAnoes  in 
which  the  application  was  made  are  as  follows : — 

In  1895  the  Medur  Ranee  instituted  Original  Suit  No.  85  of 
1895  in  the  Masulipatam  Court  to  recover  possession  of  the  Medur 
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Estate.     One  Papamma  Bow  and  the  Coart  of  Wards  were  made  P^rtbasara. 
defendants  to  that  sait.     For  the  purposes  of  to-day   it  will  be  v. 

sufficient  to  say  gener  dly  that  Papamma  Row  alleged  that  she  had   ^'^^^^^ 
validly  adopted  Narayya  Appa  Row,  the  son  of  the  Mednr  Ranee.      .  -^  . 
The   boy  died  daring  the  life-time  of  the  Mednr  Ranee  and  of 
Papamma  Row.    The  Mednr  Ranee  claimed  the  Mednr  property 
on  the  ground  of  her  rights  as  natural  mother,  whilst  Papamma 
Row  claimed  it  on  the  ground  of  her  rights  as  adoptive  mother  of 
the  deceased  boy.    At  the  time  of  the  institution  of  the  suit  the 
Court  of  Wards  were  in  possession  of  the  estate  on  behalf  of  the 
boy.     In  that  suit  an  application  was  made  by  the  Court  of  Wards 
for  the  appointment  of  a  Receiver.     The  matter  came  before  the 
High  Court  on  appeal  and  on  July  29lh,  1898,  an  order  for  pay- 
ment into  Court  was  made  by    the  High  Court.     By  that  order 
Papamma  Row   (the  1st   defendant)    was  appointed   Receiver  in 
place  of  the  then  Receiver  and  the  latter  was  ordered  to  deposit  in 
the  Bank  of  Madras  at  Cocanada  all  the  jewels  and  securities  in  his 
possession  and  to  pay   into  the  Bank  any  balance  of  cash   that 
might  remain  after  payment  of  al]  legal  charges,  the  money  to  be 
invested  and  to  stand  to  the  credit  of  Original  Suit  No.  35  of  7  895. 
In  pursuance  of  this  order  the  money,  in  round  figures  some  ten 
lakhs  of  rupee.«,  was  paid  into  Court  to  the  credit  of  Original  Suit 
No.  35  of  1895  in  the  Masulipatam  Court.     As  a  matter  of  fact,  for 
purposes  of  convenience,  the   money  was  deposited  in  the  local 
branch  of  the  Madras  Bank.     In  March  1899,  the  Me'Jur  Ranee 
died  and  the  two  respondents  to  the  appeal  now  before  this  Court 
were   brought  on  the  record   as  the  2nd   and  3rd   plaintiffs  in 
Original   Suit  No.  35   of  1895.      This   suit  was   heard   and   on 
December  2nd,  1899,  it  was  dismissed.     The  plaintiffs  appealed  to 
this  Court  and  their  appeal  is  now  pending.     Two  days  after  the 
dismissal  of  the  suit,  Papamma  Row'  died,  and  the  present  appellant, 
as  the  representative  of  Papamma  Row,  was  made  a  respondent  to 
the  appeal  by  the  plaintiffs  in  Original  Suit  No.  35  of  1895.     His 
case  is  that  he  stands  in  the  same  degree  of  relationship  with  the 
common  ancestor  as  the  2nd  and  3rd  plaintiffs  in  Original  Suit 
No.  35  of  1895  and  that  he  is  entitled  to  the  estate  jointly  with 
them.     On  December   14th,  1899,  the  present  appellant  instituted 
Original  Suit  No.  44  of  1899  in  the  District  Court  of  Godavari 
Bgtanai  tha  two  plaintiffs  in  Original  Suit  No.  85  of  1895.     In  this 
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Parthasara-  suit  he  claimed  partition  of  the  Medur  Estate  and  also  of  another 
V,         estate  known   as  the  Nidadavole  Estate.      Papamma   Row  had 

A^a  Tiow  ^®rived  her  right  to  this  estate  through  her  husband.  The  present 
appellant^s  case  with  regard  to  the  Nidadavole  Estate  also  is  that 
he  stands  in  the  same  decree  of  relationship  with  the  common 
ancestor  as  the  two  defendants  to  the  suit  (2nd  and  Ihd  pkintiffs  in 
Original  Suit  No.  35  of  1895  and  the  present  rejpondents)  and 
that  he  is  entitled  to  this  estate  jointly  with  them.  The  case  of  the 
Ist  of  the  present  respondents  as  regards  the  Nidadavole  Estate  is 
that  he  is  entitled  to  the  whole  of  that  estate  by  right  of  pri- 
mogeniture. 

On  January  26th,  1900,  a  Receiver  was  appointed  in  Original 
Suit  No.  44  of  1899  for  the  Nidadavole  and  Medur  Estates  and  for 
the  moveables  appertaining  to  the  Nidadavole  Estate  pending  the 
disposal  of  that  suit.  The  order  appointing  the  Receiver  did  not 
purport  in  any  way  to  dei»l  with  the  money  deposited  in  the  Bank 
of  Madras  to  the  credit  of  Original  Suit  No.  35  of  1895  in  the  Sub- 
Court  of  Masulipatam. 

On  January  9th,  1901,  an  application  by  the  present  1st  res- 
pondent of  a  similar  character  to  that  on  which  the  order  was  made 
which  is  now  before  this  Court  was  dismissed  and  the  order 
dismissing  this  application  was  affirmed  by  ihe  Iligh  Court.  The 
progress  of  the  litigation  has  been  delajed  by  reason  of  the  passing 
of  the  Impartible  Estates  Act,  but  as  tangs  stand  at  present  the 
appeal  ni  Original  Suit  No.  35  of  1895  will  shortly  be  heard  bj 
this  Court,  while  there  seems  no  reason  to  d  ubt  that  Original  Suit 
No.  44  of  1899  will  be  disposed  of  by  the  District  Court  of  Goda- 
vari  m  the  course  of  the  next  few  weeks. 

On  August  8th,  1902,  the  1st  defendant  in  Original  Suit 
No.  44  of  1899  (the  1st  respondent  now  before  this  Court)  made 
the  application  with  which  we  are  now  concerned.  The  application 
was  made  to  the  District  Court  of  Godavari  in  Original  Suit  No.  44 
of  1899  and  it  asked  that  Court  to  order  payment  to  the  petitioner 
of  one-third  of  the  cash  balance  to  the  credit  of  the  Medur  Estate 
and  also  to  direct  the  Receiver  to  pay  to  the  petitioner  one-third  of 
the  cash  balance  to  the  credit  of  the  Medur  and  Nidadavole 
Estates.    The  District  Judge  declined  to  make  any  order  on  the 
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2nd  prayer  of  the  petition   on  the  ground  that  there  were  practi-  ParthaBara- 

tnlly  no  funds  in  the  Receiver's  hands  out  of  which  payment  ould  v. 

be  made.     But  he    ordered  the  payment  out  of  one-third    of  the    AppTSow. 

money  in  Court   r.ubieot   to    sejirifcy    b  in-y    furnished.     The    Ist^^.  TT",. 

J  .        .  Chief  Justice. 

defendant  in  the  suit  in  which  the  application  was  made  (Original 
Suit  No.  44  of  1899)  did  not  appeal  against  so  much  of  the  order 
of  the  District  Judge  as  declined  to  order  the  payment  out  of 
moneys  in  the  hands  of  the  Receiver  appointed  in  that  suit.  The 
moneys  which  the  District  Judge  ordered  to  be  paid  cut  of  Court 
were  moneys  which  had  been  paid  into  the  Masulipatam  Court  to 
the  credit  of  the  Masulipatam  suit  under  the  order  of  the  High 
Court,  dated  July  29th,  1898.  I  am  of  opinion  that  the  District 
Judge  had  no  jurisdiction  to  make  this  order.  It  is  no  doubt  true 
that  the  plaintiff  in  Original  Suit  No.  44  of  1899  (the  present 
appellant)  is  at  the  most,  according  to  his  own  case,  only  entitled 
to  one-third  of  the  properties  in  question,  th  it  it  is  part  of  his  case 
that  the  present  1st  respondent  is  entitled  to  one-third  of  the  pro- 
perties, and  that  the  parties  to  the  two  suits  are  the  same.  But  this 
state  of  things  does  not  give  jurisdiction  to  the  Godavari  Court  to 
deal  with  moneys  which  had  been  paid  into  another  Court  of 
co-ordinate  jurisdiction,  in  another  suit,  under  the  orders  of  the 
High  Court.  The  District  Judze  was  of  opinion  that  S.  502  of  the 
Civil  Procedure  Code  applie  1  since  the  money  was  held  on  behalf 
of  the  parties  to  the  two  suits. 

The  section  runs  as  follows  : — 

"  When  the  subject-matter  of  a  suit  is  money  or  some  other 
thing  capable  of  delivery,  and  any  party  thereto  admits  that  he 
holds  such  money  or  other  thing  as  a  trustee  for  another  party,  or 
that  it  belongs  or  is  due  to  another  party,  the  Court  may  order  the 
same  to  be  deposited  in  Court  or  delivered  to  such  last  named 
party,  with  or  without  security,  subject  to  the  further  direction  of 
the  Court." 

On  the  time  construction  of  the  section  it  seems  to  me  that  it  only 
applies  when  the  party  making  the  admission  holds  the  property 
or  other  thing  which  the  party  in  whose  favour  the  order  is  made 
seeks  to  have  delivered  to  him.  But  even  adopting  the  construc- 
tion for  which  Mr.  Krishuaswami  Aiyar  contended,  and  assuming 
that  the  section  was  intended  to  apply  to  a  case  where  the  property 
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Purthaswa-  jg  qqI;  ^^j^  fey  \}j^q  party  making  the  admission,  the  section,  in  my 

thyAppaRow       _  f,  i  .1.  1.   u  1/ 

V.         Opinion,  would  not  cover  a  case  where  the  money  was  nela  by 

Appa  Bow.   another  Court  to  the  credit  4.f  another  suit.     The  District  Judge  in 

, .  TT",.     paragraph  18  of  his  order  directed  that  this  one  third  share  should 
Chief  JtiBtioe,  r     *^     r 

be  attached,  and  Mr.  Krishnaswami  Aiyar,  so  far  as  I  could  follow 
his  argument  upon  the  point,  sought  to  support  the  order  on  the 
ground  that  the  one-third  share  could  be  regarded  as  '^  attached  " 
within  the  provisions  of  S.  272,  Civil  Procedure  Code.  In  the  first 
placa  the  order  is  not,  and  does  not  purport  to  be,  an  order  of 
attachment.  There  could  be  no  attachment  in  Original  Suit  No.  44 
of  1899  for  the  reason  that  there  is,  as  yet,  no  decree  in  the  suit. 
In  the  second  place  the  section  merely  provides  a  special  method 
of  attachment  in  a  case  in  which  the  Court  ordering  the  attachment 
has  jurisdiction  to  make  the  order.  The  words  *'  subject  to  the 
further  orders  of  the  Court  from  which  the  notice  issues'*  presup- 
pose that  it  is  competent  for  the  Court  to  make  the  further  orders 
referred  to  in  the  section.  In  my  opinion  it  was  not  competent  for 
the  Ciodavari  Court  to  make  any  order  with  reference  to  the  moneys 
in  the  Sub-Court  of  Masulipatam  standing  to  the  credit  of  the 
Masulipatam  suit.  Where  property  is  the  subject  of  legal  proceed- 
ings there  is  no  doubt  jurisdiction  in  certain  circumstances  to  allow 
the  payment  of  the  income  of  the  property  to  parties  interested. 
In  England  this  jurisdiction  is  recognized  in  R.  S.  C.  Order  50, 
Rule  9,  which  reproduces  the  provisions  of  the  old  Chancery  Proce- 
dure Act.  I  feel  no  doubt  that  at  any  rate  a  High  Court  in  this 
country  has  jurisdiction  to  make  an  order  pendente  lite  for  the 
payment  of  moneys  in  the  hands  of  a  Receiver  to  one  of  the  parties 
to  a  suit.  For  a  case  in  which  this  jurisdiction  was  exercised,  see 
Motivahu  v.  Premivahu^,  In  the  present  case  if  a  proper  appli- 
cation were  made  in  the  proper  Court  an  effective  order  as  to  the 
disposition  of  the  fund  in  Court  could  be  made.  I  am  of  opinion  that 
there  was  no  jurisdiction  in  the  Godavari  Court  to  make  the  order 
complained  of,  and  I  think  it  should  be  set  aride. 

BoDDAM,  J.  : — I  agree. 

SuBRAHMANiA  AiYAB,  J.  ; — The  facts  of  the  case,  which  are  all 
undisputed,  having  been  fully  set  outin  the  judgment  of  the  learned 

1.     I.  L.  B»  16  B.  611. 
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Chief  Justice,  I  shaU,  without  repeating?  them,  proceed  at  once  te  Jy^^SH^ 
consider  the  questions  which  in  my  opinion  arise  for  detei'mination.  v. 

They  are  : —  ^  Appa  Bow. 

1.  Whether  the  District  Court  had  power  to  direct  payment  ^^^^^y^J!^*^'* 

to  the  1st  respondent  of  the  amount  referred  t"  in  its 
order,  notwithstanding  that  the  money  was  not  in  the 
hands  of  either  of  the  other  parties  to  the  litigation,  the 
appellant  or  the  2nd  respondent, 

2.  Whether,  assuming  the  District  Court  hsid  such  power,  it 

was  precluded  from  directing  the  payment  by  the  mere 
fact  that  the  fund  out  of  which  the  payment  was  to  be 
made,  was  in  the  custody  of  another  Court  of  co-ordinate 
jurisdiction  {viz.,  of  the  Sub-Court  of  Masulipatam), 
without  any  reference  whutever  to  the  circumstances  of 
the  litigation  in  connection  with  which  the  money  came 
into  the  custody  of  that  Court  and  to  the  rights  possessed 
by  the  parties  in  that  fund. 

3.  And  lastly  whether,  if  the  order  of  the  District  Judge  is 
not  open  to  question  on  either  of  the  above  grounds,  it  wan  rightly 
passed  on  the  merits. 

Now  the  first  question  depends  on  the  construction  of  S.  502 
of  the  Civil  Procedure  Code  which  runs  thus  : — *'  When  the  subject- 
matter  of  a  suit  is  money  or  some  other  thing  capable  of  delivery, 
and  any  party  thereto  admits  that  he  holds  such  money  or  other 
thing  as  a  trustee  for  another  party,  or  that  it  belongs  or  is  due  to 
another  party,  the  Court  may  order  the  same  to  be  deposited  in 
Court  or  delivered  to  such  last  named  party,  with  or  without  secu- 
rity, subject  to  the  further  direction  of  the  Court.^^ 

I  can  see  no  warrant  at  all  either  in  the  language  or  the 
reason  of  this  provision,  to  confine  its  operation  only  to  cases 
where  the  money  or  the  thing  capable  of  delivery  is  actually  held 
by  a  party  to  the  suit.  If  the  intention  of  the  legislature  was  so 
to  confine  it,  it  was  of  course  the  easiest  thing  to  have  made  that 
intention  clear.  For  instance  that  could  have  been  done  by 
inserting  after  the  words 'capable  of  delivery'  the  short  clause 
'^  and  is  held  by  a  party  to  the  suit  '^  and  substituting  for  the 
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Parthasara-  words  "any  party  thereto" immediately  following,  the  words  ^'  scch 
thyAppaRow  „      „;  ,      .      ,  .  f  i    i     ,r      e    , 

V.  party.       To   adopt   tlie   construction    suggested  on  behalf  of  the 

AppaRow.    appellant  is  to  import  into  tl^  section  the  material  words  suggested 

^     •-; —    .    above  or  somethinj^  to  that  effect.      It  cannot  be  said  that  the 

Subrahmania   .... 

Aiyar,  J.  introduction  of  such  material  words  is  necessary  to  avoid  any  absur- 
dity or  incongruity  or  the  like,  which  would  result  from  the  adop- 
tion of  the  strictly  grammatical  construction  f>f  the  section.  No 
liberty  being  taken  with  the  language  of  the  saction,  it  follows  that 
the  order  contemplated  by  the  section  can  be  passed  whether  the 
money  or  other  thing  is  in  the  hands  of  a  party  to  the  litigation  or 
not,  so  long  of  course  as  such  order  is  enforceable  without  infring- 
ing the  rights  of  a  person  not  a  party  to  the  suit. 

There  is  nothing  in  the  reason  of  the  provision  which  should 
make  us  hesitate  to  accept  this  conclusion  as  the  right  one.  In  fact 
hU  considerations  on  that  score  will,  I  think,  be  found  to  point  in  its 
favour.  As  might  have  been  expected,  the  learned  pleaders  for 
the  appellant  did  not  shrink  from  urging  that  under  the  law  of 
this  country  a  Court  has  no  power  prior  to  decree  to  make  any  such 
order  as  is  contemplated  by  S.  502,  Civil  Procedure  Code,  in  respect 
of  property  in  its  own  hands,  even  though  the  conditions  as  to  the 
property  beitig  the  subject-matter  of  the  suit  and  the  admissions 
as  to  the  title  thereto  were  present.  As  to  whether  such  an  order 
could  be  passed  in  virtue  of  any  inherent  authority  in  the  Court, 
it  may  be  observed  that  no  power  of  the  kind  is  claimed  in  respect 
of  property  in  the  hands  of  a  party.  It  has  to  be  borne  in  mind 
that  there  is  an  essential  distinction  between  a  Court's  inherent 
power  and  its  jurisdiction.  I  am  not  aware  of  any  authority  which 
supports  the  view  that  the  inherent  power  of  a  Court  could  be 
invoked  except  for  the  limited  purpose  of  preserving  and  enforcing 
order,  securing  efficiency  and  preventing  abuse  of  process  in  the 
exercise  of  a  jurisdiction  which  the  Court  otherwise  possesses. 
This  being  so,  unless  S.  502,  Civil  Procedure  Code,  is  held  applic- 
able to  such  a  case,  it  would  follow  that  the  legislature,  while 
taking  the  trouble  to  enable  a  Court  to  pass  orders  as  to  property 
in  the  hands  of  a  party,  in  the  circumstances  contemplated  by  the 
section,  has  left  unprovided  the  case  of  property  otherwise  similar- 
ly circumstanced,  because  of  the  more  advantageous  fact  that  it  is 
in  its  own  hands.  I,  therefore^  unhesitatingly  come  to  the  conclusion 
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that  the  restricted  construction  sought  to  be  put  upon  the  section  is    Parthasara- 

untenable  and  that  the  District    Court  had  power  to    direct  the  v. 

payment,  notwithstanding  that  the  money  was  not  held  by  any  of   ^^*"S*** 

the  parties  to  the   suit,  provided    that  the  order   was    otherwise         

.    ,      ^,  Sabrahmania 

sustainable.  Aiyar,  j. 

Passing  to  the  next  question,  it  is  to  be  observed  that  the  con- 
tention as  to  this  on  behalf  of  the  appellant  rests  on  the  extraordi- 
nary assumption  that  once  property  in  litigation  passes  into  the 
custody  of  a  Court,  such  custody  becomes  somehow  completely 
disconnected  with  the  matters  in  litigation  and  the  rights  of  the 
parties  concerned — that  it  has  a  magic  about  it  which  would  pre- 
clude any  other  tribunal  having  jurisdiction  over  other  litigation 
in  respect  of  the  same  property  and  entitled  by  its  adjudication  to 
bind  the  parties  litigating  in  the  Court  having  custody,  from 
passing  any  order  affecting  the  property  even  though  the  execution 
of,  or  the  giving  effect  to,  such  order  in  no  way  conflicts  with  any 
decrees  or  orders  passed  or  to  be  passed  by  tiie  Court  having  the 
custody.  The  very  statement  of  this  assumption  is  to  my  mind 
sufficient  to  expose  its  fallacious  character.  No  cayes  were  cited 
in  the  argument  throwing  light  on  the  point  and  apparently  the 
question  is  new  to  this  country.  So  far  as  I  um  aware  there  is  little 
English  authority  bearing  on  the  point  and  this  is  possibly  because 
the  conditions  of  judicature  in  England  have  scarcely  admitted  of  any 
such  question  of  conflict  arising.  If,  however,  we  turn  to  the  United 
States,  such  questions,  owing  to  the  existence  side  by  side  of 
Federal  and  State  Courts,  have  arisen  not  infrequently  and  a 
number  of  cases  are  to  be  found  in  the  reports  of  the  tribunals  of 
that  country,  dealing,  with  sufficient  fulness  and  clearness,  with 
the  main  principles  applicable  to  the  matter  and  the  working 
thereof  in  actual  practice.  It  is,  however,  enough  for  the  present 
purpose  to  refer  to  a  few  of  them. 

Buck  V.  Colhath}  decided  by  the  Supreme  Court  of  the  United 
States  in  1865,  seems  to  be  a  leading  authority.  There  the  facts 
were  these.  Buck,  a  Marshal  of  the  United  States,  having  in  his 
hands  a  writ  of  attachment  against  certain  parties,  levied  the  same 
upon  certain  goods.  Colbath  who  was  not  among  these  parties 
brought  an  action  of  trespass  in  a  State  Court  against  Buck  for 

1.    Wallace,  p.  884. 
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Parthaaara-  taking  the  goods.    At  the  trial,  Colbath  proved  his  ownership  and 
thYA.ppa  fiow 

V.  Back  ralied  solely  on  the  fact  that  hs  was  Marshal  and  held  the 

AppT^w    g^^^   under   the  writ.     The   defence  of   the    Marshal  was   held 

„  .  - —    .    unsustainable. 
Sabrahmania 

Though  so  far  as  tho  facts  go,  the  present  case  is  different,  yet 
as  the  law  relating  to  the  matter  under  consideration  is  elaborately 
expounded  in  the  judgment,  and  as  some  dicta  in  an  earlier  decision 
of  the  same  tribunal  connected  with  the  matter  and  likely  to  give 
rise  to  misapprehension  are  explained,  it  may  bo  well,  notwith- 
standing their  length,  to  extract  the  following  passages  : — 

"  It  must  be  confessed  that  this  decision  {Fteeman  v.  J9bioe^] 
took  the  profession  ganerally  by  surprise  overruling  as  it  did  the 
unanimous  opinion  of  the  Supreme  Court  of  Massachussets  as  well 
as  the  opinion  of  Chancellor  Kent  in  his  Commentaries  (Vol.  I., 
410).  We  are  however  entirely  satisfied  with  it  and  with  the 
principle  upon  which  it  in  founded,  a  principle  which  is  essential 
to  the  dignity  and  just  authority  of  every  Court  and  to  the  comity 
which  should  regulate  the  relations  between  all  Courts  of  concurrent 
jurisdiction.  That  principle  is  that  whenever  property  has  been 
seized  by  an  officer  of  the  Court  by  virtue  of  its  process,  the  pro- 
perty is  to  be  considered  as  in  the  custody  of  the  Court  and  under 
its  control  for  the  time  being,  and  that  no  other  Court  has  a  right 
to  interfere  with  that  possession  unless  it  be  some  Court  which  may 
have  a  direct  supervisory  control  over  the  Court  whose  process 
has  first  taken  possession,  or  some  superior  jurisdiction  in  the 
premises.  *  *  *  -h-  *  ^  departure  from  this  rule  would  lead 
to  the  utmost  confusion  and  to  endless  strife  between  Courts  of 
concurrent  jurisdiction.     *     -Jt     *     *    * 

*^  This  principle,  however,  has  its  limitations ;  or  rather  its  juit 
definition  is  to  be  attended.  It  is  only  while  the  property  is  in 
the  possession  of  the  Court  either  actually  or  constructively  that 
the  Court  is  bound  or  professes  to,  protect  that  possession  from  the 
process  of  other  Courts.  Whenever  the  litigation  is  ended  or  the 
possession  of  the  officer  or  Court  is  discharged,  other  Courts  are  at 
liberty  to  deal  with  it  according  to  the  rights  of  the  parties  before 
them  whether  these  rights  require  them  to  take  possession  of  the 

1.    24  Howard,  460. 


Digitized  by 


Google 


PAKT  XII.]  THE    MADBAB    LAW   JOUBNAL  BPPOBTS.  511 

property  or  not.    The  effect  to  be  given  in  such  cases  to  adiudica-  Parthasara- 

,  r^  thyAppaEow 

tions  of  the  Court  first  possessed  of  the  property  depends  upon  v. 

principles  familiar  to  the  law  ;  but  no  contest  arises  about  the  mere   A^a^ow. 
possession   and   no  conflict  but  such  as  may  be  decided   without «  j^'TT    • 
unseemly  and  discreditable  collisions,     *     *    ^    *     "It  is  obvious     AiyarJ. 
that  the  action  of  trespass  against  the  Marshal  in  the  case  before 
us  does  not  intei-fere  with  the  principle  thus  laid  down  and  limited. 
The   Federal  Court  could   proceed    to  render  its  judgment  in  the 
attachment  suit^  could  sell  and  deliver  the  property  attached  and 
have  its  execution  satisfied  without  any  disturbance  of  its  proceed- 
ings or  any  contempt  of  its  process.     While  at  the  same  time,  the 
State  Court  could  proceed  to  determine  the  questions   before  it 
involved  in  the  suit  against  the  Marshal  without  interfering  with 
the  possession  of  the  property  in  dispute.       «•     *     ^^     *     -if     -if     * 

"  Seizing  upon  some  remarks  in  the  opinion  of  the  Court  in  the 
case  of  Freeman  v.  Howt^  not  necessary  to  the  d  ecision  of  that  case, 
to  the  effect  that  the  Court  first  obtaining  jurisdiction  of  a  cause 
has  a  right  to  decide  every  issue  arising  in  the  progress  of  the 
cause  and  that  the  Federal  Court  could  not  permit  the  State  Court 
to  withdraw  from  the  former  the  decision  of  such  issues,  the  counsel 
for  the  plaintiff  in  error  insists  that  the  present  case  comes  within 
the  principle  of  those  remarks. 

"  It  is  scarcely  necessary  to  observe  that  the  rule  announced  is 
one  which  has  often  been  held  by  this  and  other  Courts,  and  which 
is  essential  to  the  correct  administration  of  justice  in  all  countries 
where  there  is  more  than  one  Court  having  jurisdiction  of  the  same 
matter.  At  the  same  time  it  is  to  be  remarked  that  it  is  confined 
in  its  operation  to  the  parties  before  the  Court  or  who  may,  if  they 
wish  to  do  so,  come  before  the  Court  and  have  a  hearing  on  the 
issue  so  to  be  det  ided.  ^  *  But  it  is  not  true  that  a  Court 
having  obtained  jurisdiction  of  a  subjecr -matter  of  a  suit  and  of 
parties  before  it  thereby  excludes  all  other  Courts  from  the  right 
to  adjudicate  upon  other  matters  having  a  very  close  connection 
with  those  before  the  first  Court,  and  in  some  instances  requiring 
the  decision  of  the  same   questions  exactly. 

"  In  examining  into  the  exclusive  character  of  the  jurisdiction 
of  such  Courts,  we  must  have  regard  to  the  nature,  remedies,  the 

1.    34  Howard.  450, 
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ParihMara-   cbaracter  of  the  relief  sought  and  the  identity  of  the  parties  in  the 

V.  different  suits.     For  example,  a  party  having  notes  secured  by  a 

Apwi^w.  mortgage  on  real  estate,  may,  unless  restrained  by  statute,  sue  in 

g  i^~"r"  .  a  Court  of  Chancery  to  foreclose  his  mortgage,  and  in  a  Court 
Aiyar,  J.  of  law  to  recover  a  judgment  on  the  notes  and  in  another  Court 
of  law  in  an  action  of  ejectment  to  get  possession  of  the  land. 
Here  in  all  the  suits  the  only  question  at  issue  may  be  the  existence 
of  the  debt  mentioned  in  the  notes  and  mortgage ;  but  as  the  relief 
sought  is  different  and  the  mode  of  proceeding  is  different,  the 
jurisdiction  of  neither  Court  is  affected  by  the  proceeding  in  the 
other.  And  this  is  true  notwithstanding  the  common  object  of  all 
suits  may  be  the  collection  of  the  debt.  The  true  effect  of  the  rule 
in  these  cases  is,  that  the  Court  of  Chancery  cannot  render  a 
judgment  for  the  debt,  nor  judgment  of  ejectment  but  tan  onlj 
proceed  in  the  own  mode,  to  foreclose  the  equity  of  redemption  by 
sale  or  otherwise.  The  first  Court  of  law  cannot  foreclose  or  give 
judgment  of  ejectment,  but  can  render  a  judgment  for  the  payment 
of  the  debt ;  and  the  third  Court  can  give  the  reliet  by  ejectment 
but  neither  of  the  others.  And  the  judgment  of  each  Court  in  the 
matter  properly  before  it  is  binding  and  conclusive  on  all  other 
Courts.  This  is  the  illustration  of  the  rule  when  the  parties  are 
the  same  in  all  three  of  the  Courts. 

"The  limitation  of  the  rule  must  be  much  stronger  and  must 
be  applicable  under  many  more  varying  circumstances  whenpersonB 
not  parties  to  the  first  proceeding  are  prosecuting  their  own 
separate  interests  in  other  Courts. 

"  The  case  before  us  is  an  apt  illustration  of  these  remarks. 
The  proceeding  in  the  attachment  suit  did  not  involve  the  title  of 
Colbath  to  the  property  attached.     The  whole  proceeding  in  that 
Court  ending  as  it  might  in  a  judgment  for  the  plaintiff,  an  execu- 
tion and  sale  of  the  property  attached  and  satisfaction  thereby  of 
the  plaintiff's  debt,  may  be  and  in  such  cases  usually  is  carried 
through  without  once  requiring  the  Court  to  consider  the  question 
of  title  to  the  property.     That  is  all  the  time  a  question  between  the 
officer  or  the  purchaser  at  his  sale,  on  the  one  side,  and  the  adverse 
claimant  on  the  other.     There  is  no  pretence,  nor  does  anyone       i 
understand  that  anything  more  is  involved  or  concluded  by  sucTi*^ 
proceedings,  than  such  title  to  the  property  as  the  defendant  in 
attachment  had;  when  the  levy  was  made. 
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''  Honce  ifc  is  obvious  that  plaintiff  in  error  is  mistaken  when   Parthas^a- 

^  ,        thyAppa  Row 

he  asserts  that  the  suit  in  the  Federal  Court  drew  to  it  the  question  v. 

of  title  to  the  property  and  that  the  suit  in  the  State  Court  against    Appa^Row. 

the  Marshal  could  not  withdraw  that  issue  from  the  former  Court."  ^  ,  "—    . 

Sabrahmania 
Aiyar,  J. 

Reference  may  next  be  made  to  the  decision  of  the  Supreme 
Court  of  Illinois  in  Plume  and  Atwood  Manufacturing  Co,  v.  GaldwiW 
which  strikingly  brings  out  the  necessarily  intimate  connection 
which  exists  between  the  custody  of  property  by  a  Court  and  the 
rights  of  the  parties  concerned,  and  further  shows  that  their  acts 
pendini^  such  custody  may  enable  another  Court  to  pass  decisions 
touching  the  property,  in  short,  transfers  jurisdiction  over  the 
property  to  that  Court.     The  facts  briefly  were  : — 

A  corporation  in    Chicago  had    become  insolvent.      W  rits    of 
attachment  had  been  issued  at  the  instance  of  certain  creditors  of 
the  corporation  by  a   Circuit  Court  of  the  United  States  and  pro- 
perty seized  by  the  Sheriff  thereunder.     A  voluntary  assignment 
in  favour  of  the  creditors  was  then  made  and  an  assignee  appoint- 
ed.    When  the  assignee  sought  to  reduce  the  assigned  property 
to  possession  he  found  it  in  the  hands  of  the    Sheriff  who  claimed 
the  right  to  hold  the  same  subject    only  to  the  order    of  the  Court 
which  issued  the  writs.     However,  the  creditors  at  whose   instance 
the  writs  had  been  issued  and  the  seizure  made  gave  their  consent 
to  an  order  by  the  County  Court  upon  the  Sheriff  to  pass  possession 
to  the  assignee  subject  to  the  lien,  if  any,  in  their  favour  arising  by 
reason  of  the  seizure."    It  was  held  that  the  property  passed    from 
the  jurisdiction  of  the  Circuit  Court  which  made  the  seizure  and 
had  the  custody  to  the  County  Court  which   had  jurisdiction  over 
the  assignment  for  the  benefit  of  creditors,  on  the  simple  principle 
that  the    jurisdiction  of  the  former    Court  was  one  that    could  be 
waived    by  the  party.     The  contention  raised  and  the  reasons  for 
its  being  overruled  were  thus  stated  : — 

''  Appellants  deny  the  jurisdiction  of  the  County  Court  to 
pass  judgment  upon  the  validity  of  the  liens  created  by  the  levy 
of  their  attachments.  They  insist  thct  the  Circuit  Court  alone 
had  jurisdiction  over  the  attached  property  and  could  alone  ascer- 
tain and  declare  their    rights  in  respect  of  the  same.     This  point 

1.     29  American  State  Ropoi-ts,  p.  305  j  136  lUiuois,  163 
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Parthasara-  may  be  conceded  if  the  parties  in  interest  had  not  by  consent  in- 

thy  AppaRow  ^^^^^  ^^le  assignee  with    the  possession    of  the  attached  propwty 

Bungiiih     ^^^  ^i^^g  clothed  the  County  Court  with  exclusive   jurisdiction  in 

Appik  Row.  ''  n'v  1 

— —  respect  thereof  and  in  respect  of  all  claims  theroon.  Ihe  only 
^""a^^T.'^  defect  in  the  iurisdiction  of  the  County  Court  was  the  want  of 
possession  by  the  assignee  and  when  that  defect  was  supplied  by 
the  voluntary  consent  of  appellants  that  the  property  should  pass 
to  the  assignee,  subject  to  their  claims,  the  County  Court  was 
clothed  with  full  authority  to  settle  all  conflicting  claims,  includ- 
ing questions  of  priority  that  might  arise  in  respect  of  such  pro- 
perty. It  was  entirely  competent  for  the  parties  to  consent,  as 
they  did,  to  the  order  of  the  County  Court  directing'^  the  Sheri€ 
to  turn  over  possession  of  the  property  to  the  assignee.  Tho  rule 
giving  exclusive  jurisdiction  to  the  Court  first  acquiring  it  is  one 
that  parties  may  waive ;  and  by  consent  the  jurisdiction  of  the 
Circuit  Court  was  here  waived  and  the  property  passed  into  the 
hands  of  the  assignee  to  be  disposed  of  under  the  direction  of  the 
County  Court,  to  all  intents  and  purposes  as  if  the  assignee]  had 
acquired  possession  prior  to  the  levy,  but  subject  to  the  lien  creat- 
ed by  such  writs.  It  is  true  that  the  cdisent  of  the  appellants 
for  the  transfer  of  possession  from  the  Sheriff  to  the  assignee  who 
is  trustee  for  all  the  creditors  as  well  as  for  the  debtor  corpora- 
tion, was  upon  the  condition'that  such  transfer  should  be  subject 
to  all  I  riorities,  liens  and  rights  that  might  have  been  acquired 
by  the  levy  of  such  attachment.  The  right  of  all  parties  to  the 
attached  property  i  was  to  remain  in^ statu  quo.  If  appellants  by 
thtir  attachments  had  acquired  valid  liens,  such  liens  were  to 
remain"\inaffected  by^the  order  on  the  Sheriff  to  surrender  pos- 
session^o  the  assignee.  This'^determined  no  right  in  the  credi- 
tors, but  left  •  such  rights  for  future  adjudication  by  the'Conrt 
having^ jurisdiction  of j  the  insolvent's  property.  If  the  bank 
appellant  had  a  prior  lien^by  the  levy  of  its"  execution,  it  was  to 
continue  a  lien  until  the  debt  was  paid.™Jf,  on  the  other  hand, 
execution  (  was  obtained  Jby  fraud,  or  was  preferential,  then  it 
would  be  set  aside.  And  the  same  is  true  in  respect  of  the 
attachments.  These  and  all  other  questions  by  the^voluntary 
surrender  of  the  property  to  the  assignee,  were  submitted  to  the 
judgment  of  the  County  Court.'' 
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The  case  of  Spiller  v.  Wells^  decided  in  18^  by  the  Supreme   Parthasara- 

Court  of  Virginia  may     be  next  noticed.     The  following    passage  v. 

at  p.  880  of  the  American   State  Reports     in  the  judgment    is  all    Appa*Sow. 

that  is  materia]  here  : —  

Subrahmania 

''  The  rule  established  is  necessary  to  the  orderly  and  decent  ' 

administration  of  Justice.     Nothing  can  be  more  unseemly  than  a 

struggle  for  jurisdiction    between  Courts  ;  but    a  rule  which  rests 

for  its  support  upon  considerations  of  convenience  however  great, 

and  of  decency,  order  and  priority  however  exacting  must  yield  to 

the  higher  principle  which    accords  to  every    citizen  his    right  to 

have  a  hearing  before  some  Court." 

This  extract  shows  that  the  jurisdiction  arising  from  custody 
of  property  by  a  Court  cannot  bar  the  trial  of  a  question  relating 
to  the  property  in  another  Court  if  such  trial  cannot  be  had  in 
the  Court   having  the  custody. 

The  case  of  Gay  Hardip.  and  Company  r.  Brier  field  Coal    and 

Iron  Company,*  decided  by  the  Supreme  Court  of  Alabama  in  1891, 
though  not  a  case  of  property  in  the  custody  of  a  Court,  furnishes 
a  clear  illustration  of  the  statement  just  made,  for  there  it  was 
held  that  though  the  trustee  of  a  mortgage  bond  of  an  insolvent 
corporation  had  procured  in  a  Circuit  Court  of  the  United  States 
a  decree  for  foreclosure  and  sale  of  property,  the  simple  contract 
creditors  of  the  corporation  were  at  liberty  to  maintain  a  bill  in  a 
State  Court  to  have  the  issue  of  the  mortgage  bonds  and  the 
decree  for  foreclosure  in  the  Circuit  Cotirt  declared  fraudulent  and 
void  as  to  them.  It  was  laid  down  that  the  right  to  maintain  the 
bill  rested  not  merely  on  the  ground  that  the  subject-matter  of 
the  second  suit  was  not  the  same  as  that  of  the  first^  but  also  on 
the  ground  that  the  simple  contract  creditors  suing  in  the  State 
Court  were  without  adequate  means  of  asserting  their  claims  in 
the  foreclosure  suit  in  the  Circuit  Court,  since  they  were  unable 
to  make  themselves  parties  thereto  without  the  consent  of  the 
complainant  therein,  and  did  not  occupy  that  relation  to  the  matter 
or  the  parties  in  the  suit  which  would  enable  them  to  file  a  bill 
of  review  of  the  decreee  and  show    error  apparent    on  the  record. 

1.  70  American  State  Report,  p.  878;  96  Virginia,  588. 

2.  33  American  State  Reports,  p.  122;  94  Alabama,  303. 
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Parthasara-  The  ground  for  the  decision  was  thus  put  by  the  Court  (see  p.  136 
V.  of  the  American  State  Reports)  : — 

Bnngiah 

ppa^  w.  ft  ^jj  Q^^^ijQj.i^jgg  recognize  the  importance  of    carefully   pre- 

Bnhrahm^ia  serving  the  boundary  line  between  Courts  of  concurrent  jurisdic- 
tion in  order  to  prevent  conflicts  and  to  preserve  in  harmonj  their 
relations  to  each  other.*  *  *  To  prevent  abuse  of  the  principle,  and 
the  successful  perpetration  of  injustice  or  fraud  through  the  forms 
of  law,  Courts  accord  to  suitors  and  litigants  all  necessary  latitude ; 
and  they  are  not  restricted  to  any  one  forum  .or  the  adjudication 
of  any  question  or  right,  provided  only  that  such  adjudications 
are  not  upon  questions  pending  in  another  Court  which  had  prior 
jurisdiction  and  provided  that  its  writs  or  process  shall  not  hinder 
the  performance  of  any  lawful  mandate  of  such  concurrent  Court 
or  interfere  with  or  disturb  the  possession  of  any  subject-matter 
then  in  gremii  leg  is". 

From  the  above  authorities  and  others  which  I  refrain  from 
quoting  lest  this  judgment  might  be  unduly  encumberedt  for  in- 
stance, cases  of  seizure  by  a  State  Court  of  property  subsequently 
litigated  in  Federal  Courts  on  the  ground  of  Maritime  liens  there- 
on, over  which  class  of  litigation  Federal  Courts  alone  have  juris- 
diction, as  to  which  Moran  v,  Sturges,^  and  the  cases  cited  there- 
in may  be  consulted,  the  followii  g  propositions  would  be  seen  to 
be  clearly  deducible  : — 

(I).  That  the  custody  by  a  Court  of  property  belonging 
to  litigants  does  not  give  the  Court  any  arbitra- 
ry power  over  it, 

(II).  that  though  such  custody  could  not  be  interfered 
with  directly  by  the  orders  of  another  Court, 
yet  this  is  but  a  rule  of  comity  intended  solely 
to  avoid  unseemly  collisions  in  the  execution  of 
process  of  different  authorities, 

(III),  that  the  rule  in  question  is  not  a  rigid  and  in- 
flexible one  but  is  capable  of  adaptation  to  cir- 
cumstances and  could  never  be  worked  so  as  to 
defeat  or  obstruct  the   doing  of  justice  in  due 


1.    154  United  States  Reports,  p.  266. 
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course  and   consequently    in  no  way    interferes  Pa'thasara- 
r^  ,       ,       .        thvAppaRow 

with  the  power  or  a  Court  other  than  that  having  v. 

custody  to  pass    orders    touching:    the  property    Appa^Row. 

where  it  has  jurisdiction  to  pass  the  orders    and  „  ^  ";       . 
•'^         ^  \  ^  ^  ^    Subrahmania 

bind  the  parties  in  connection  with  whose  liti-  Aiyar,  J. 
gation  the  custody  of  the  other  Court  began, 
and 
(IV).  that  it  is  therefore  inoumbant  on  the  Court  having 
the  custody,  on  due  application  being  made  to  it, 
to  give  effect  to  such  an  order  in  so  far  as  it  is 
not  inconsistent  with  the  performance  of  its  own 
duties  respecting  the  property  in  the  htigation 
before  itself. 

It  is  obvious  that  there  is  nothing  in  the  rules  thus  deduced,  that 
is  peculiar  to  any  particular  country  and  that  they  rest  on  a  policy 
necessarily  applicable  to  every  system  of  judicature  presenting 
similar  conditions.  Indeed  S.  272  of  the  Code  o(  Civil  Procedure 
on  which  Mr.  Krishnaswami  Aiyar  relied,  not — as  I  understood 
him — as  directly  governing  the  present  case,  but  only  as  supporting 
bis  argum  nt  by  analogy,  contains  a  distinct  recognition  of  the 
principles  referred  to  in  so  lar  as  execution  of  decrees  passed  by 
one  Court,  by  attachment  of  property  in  the  custody  of  another 
Court,  is  concerned. 

I  ought  perhaps  to  add  that  no  argument  against  the  sound- 
ness of  the  conclusions  come  to  by  me  can  be  derived  from  the 
absence  of  an  express  provision  in  the  Code  pointing  out  how 
effect  is  to  be  given  to  an  order  passed  under  S.  502,  Civil  Proce- 
dure Code,  in  respect  of  property  in  the  custody  of  another  Court. 
But  likewise  the  Code  contains  no  direction  as  to  how  a  decrse  by 
one  Court  in  respect  of  property  in  the  custody  of  another  Court, 
is  to  be  canned  out.  Of  course  on  the  transmission  of  the  decree  to 
the  Court  having  the  property,  that  Court  under  S.  228  of  the 
Civil  Procedure  Code  should  direct  the  property  to  be  dealt  with 
according  to  the  decree.  And  this  would  be  so,  not  because  of  any 
c>xpre8S  direction  in  the  Code  in  respect  of  the  specific  case,  but 
because  that  would  necessarily  be  the  course  to  be  adopted  had  the 
property  been  in  the  custody  of  the  very  Court  which  passed  the 
decree.  It  follows,  therefore,  that  in  a  case  like  the  present  it  would 
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ParthMara-  be  the  duty  of  the  Court  having  Vie  property  to  direct  payment  in 
thy  AppaRow  -,.,,  -,  n  ,  x  n- 

T.  accordance  with  the  order  so  fnr  as  such  payment  would  in  no  way 

Aw^a^Bow.    derogate  from   anything  to    be  done   by  itself,  on  due  application 

^  .  beiner  made  to  it.     Whether  the  application  is  to  take   the  shape 

Snbrahmania  °  '^  •         i         T 

Aiyar,  J.     of  a  requisition   by   tlie  Court   itself  or  that  of   a  petition  by  the 

party  interested,  is  a  mere  matter  of  form  which  in  no  way  affects 
"  the  competency  of   the  Court   to  pass    the  order    or  the   validity 

there  f  otherwise.  The  genernl  principles  applicable  to  the  subject 
being  apprehended  to  be  as  stated  above,  1  shall  proceed  to 
consider  the  case  with  reference  to  the  circumstances  of  the 
respective  litigations  in  the  two  Courts. 

First  as  to  the  litigation  in  Masulipatam,  the  original  plaintiff, 
the  Medur  Ranee,  claimed  that  she  was  entitled  to  the  mouey  amoi>g 
other  properties  as  her  deceased  son's  heir.     This  was  denied  by 
the  defendant  Papamma  Row  who  herself  claimed   the  property  as 
adoptive  mother  and  heir  of  the  deceased.    'J'he  suit  was  dismissed. 
Appeals  have  been   preferred  to    th's  Court   in  which   the  preseot 
appellant  is  contesting  the   respondents'  claim   in  the  right   relied 
on  by  Papamma  Row.     The  appeals  have  not  been  decided  by  this 
Court  and  there  is  no  decree  touching  the  property  in  question  to 
be  executed.     In  thi-*  state  of  matters  Papamma  Row's  successors, 
no  doubt,  may,  subject  to  any  order  of  the  Appellate  Court  in  the 
matter,  ask  the  Masulipatam  Court  to  direct  payment  of  the  money 
in  its  custody  to   themselves.     But   such  an  application    is,  in  the 
circumstances,  impossible  for  the  two  others  entitled  on  the  appel- 
lant's showing  as  Papamma  Row's  successors  are  the  respondents 
themselves,  who  deny  his  right  to  participate  in  the  fund  and  base 
their  case  on  a  footing  inconsistent  with   Papamma  Row's  alleged 
right  itself,  viz.,  that  of   the  Medur  Ranee's  alleged   right.     Now 
looking  from  the  point  of  view  of  those  claiming  under  the  Medur 
Ranee,  it  is  clear  they  could  not  obtain  any  relief,  interlocutory  or 
otherwise^  unless   they  succeeded   in  the  appeals ;  and  supposing 
they  do,  no  order  to  be  passed  in  pursuance  of  the  appellate  decree 
in  such  event,  can   really  conflict  with  the  present  order  directing 
payment  of  a  third  of  the  money  in   the  custody  of  the  Court  to 
the  first  respondent,  sincv*  the  party  entitled  to  the  benefit  of  both 
the  orders  is   one  and   the  s*amo  person,  viz.,    the  first    respoudent 
himself,  who  would  then  be  entitled  to  even  more  than  a  third, 
viz.,  a  half. 
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Obviously  therefore  in  no  view  of  the  possible  termination  of   Parthaaara- 

the  Masulipatam  litigation  can  it  be  said  that  the  order  of  the         y. 

Godavari  Court  would  in  any  way  trench  upon  any  orders  to  be    ^"^^^ 

passed  by  the  Masulipatam  Court  in  respect  of  the  money.  . 

*  .  .  '  Snbriihxnania 

Turning  to  the  Godavari  litigation  it  should  be  remarked  that      Aiyar  J. 

the  appellant's  claim  to  a  share  in  the  moneys  is  only  as  one  of 
the  successors  of  Papamma  Bow.     That  no  question  between  him 
and  the  respondents  on  the  footing  en  which  this    suit   of   the 
appellaut  rests,  could    have  been  or   could   be  litigated  in  the 
Masulipatam  Court  is  patent ;  for  there  the  Court  was  called  upon 
simply  to  decide  whether  the  Medur  Ranee's   claim   or  Papamma 
Bow's  claim  was  well  founded.     If  the  former  be  upheld  by  the 
ultimate  decree  in  that  case,  that  would  exclude  the  appellant 
from  any  participation   in  the   money,  on   the  very  hypothesis  on 
which  his   casein   both  the  Courts   rests.     If,  on   the  other  land, 
Papamma  Row's  claim  be  upheld  that  would  result  in  the  confirm- 
ation of  the  decree  dismissing  the  suit  and  the   Court  could  not 
go  into  any  dispute   arising    between  those  entitled   to   take   as 
Papamma  Row's  successors  inter  ife.     Hence  the  inclusion  by  the 
appellant  himself  of  the  fund  in  the  custody  of  the  Masulipatam 
Court,  among  the  properties  in  litigation  in  the  Godavari  Court 
and  the  claim  for  the  division  thereof.     The  appellant  having  thus 
made  the  fund  a  subject  of  the  suit  and  having  had  all  along  to 
admit  the  1st  respondent's  right  therein   to  the  extent  of  a  third 
at  least,  it  is  impossible  to  se«  how  it  can  lie  in   his  mouth  to 
question  by  any  reference  to  the  Masulipatam  litigation  the  power 
of  the  Godavari  Court  to  pass  orders  respecting  it. 

This  being  so,  the  order  of  the  District  Judge,  taking  S.  502, 
Civil  Procedure  Code,  to  be  applicable  to  the  case,  cannot  but  bind 
the  appellant  and  the  other  parties  to  the  litigation  and  preclude 
any  of  them  from  contending  to  the  contrary  before  the  Masuli- 
patam Court  in  any  proceeding  coming  before  it  between  these 
parties ;  and  the  Masulipatam  Court  must  give  effect  to  it  since,  as 
already  shown,  no  real  conflict  can  in  consequence  arise  between 
the  process  of  the  two  Courts  in  the  matter. 

Lastly,  as  to  the  merits,  they  are  all  in  favour  of  the  1st 
respondent.  It  was  said  on  behalf  of  the  appellant  that  the 
appeals  to  this  Court  in  the  Masulipatam  suit  as  well  as  the 
original  suit  in  the  Godavari  Court  are  likely  to  bo  disposed  of  ere 
long.    But  the  disposal  of  those  mattters  cannot  bring  the  object 
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th^ A^Tfto   P'^^^!^^^^^  ^  ^^  eff Qoiuated  by  thia  ord«r  witlitii  measimble  cBatanoe 
T.  of  its  being  othervriae  acoompliahed.     It  is  impossible  to  say  whMi 

Appa^S^   the  result  will  be  in  the  appeals  to  this  Court  or  in  the  suit  io  the 
Subrahmama  ^^*^^^^  Court  and  when,  if  at  all,  a  final  decree  in  favour  of  the 
Aiyar  J.     1st  respondent  will  be  passed,  s^ing  tkat  tke  class  of  litigants 
before  us,  disputing  about  valuable  Zeaaindaris,  almost  think  tk^ 
it  is  beneath  their  dignity  to  be  content  with  any  but  a  decision  ol 
His  Majesty  in  Council.     Moreovw  the  passing  of  the  ImpartiUt 
Estates  Act  which  tied  the  hasds  of  the  parties  for  moore  than  i 
yeai?  is  an,  incident  sufficient  to  show  the  pecnliar  vieisaitndet  to 
which  litigation  in  this  country  is  subjact.    Though  it  ia  some  yew, 
smce  the  litigation  between  the  parties  began,  the  Isti  reapondcnte 
i^dmitted  on  all  hands  to  be  entitled  to  a  thirds  has  beea  unable  to 
get  1^  siilgle  rupee  yet,  out  of  the  large  aocnnmlated  fund  im  tk 
Masulipatam  Court  or  out  of  that  in  the  Godavari  Court ,  and  he  is 
similarly  kept  out  of  the  enjoyment  of  even  hJs  admitted  share  of 
the  income  accruing  from  time  to  time  out  of  the  Zemindadfi^  £k 
annpal  net  rent  of  which  alone  is  over  two  lakhs  of  rupees.    It  it 
not  surprising  therefore  that  he  has  been  unable  to  meet  the 
demands  of  his  creditors  and  is  threatened  witk  lit^ation  and  lost. 
The  appellant,  on  the  other  hand^  has  failed  to  show  by  anytimig 
tangible  that  his  intwests  wonld  suffer  by  the  1st  respoadciit'fl 
application  being  granted.      It  seems  therefore  to  me  that  Ae 
District  Court  exercised  a  very  proper  discretion  in  making  tke 
present  order  which  it  safeguarded  by  the  reservation  of  fands 
required  to  meet  all  contingencies  and  by  reqm'ring  secuiii^ 

It  remains  only  to  add  that  the  mention  of  attachment  in  Ae 
Judge's  order  should  be  taken  to  have  reference  to  Trfiat  is  to  be 
done  on  the  receipt  of  the  money.  I  understand  the  District  Court 
to  say  that  in  order  to  give  effect  to  its  intentions  it  would  treat tiie 
money  when  received  as  in  its  hands  for  the  satisfaction  of  tbe 
1st  respondent's  creditors  and  would  make  payment  accordingfy 
from  time  to  time. 

I  would  therefore  dismiss  the  appeal  with  costs; 

The  Chiif  Justice  : — In  accordance  with  the^  decisioD  of  the 
majority  of  the  Court,  the  order  of  the  District  Judge  will  be 
set  aside. 

The  1st  respondent  must  pay  the  costs  of  the  appellant  and  of 
the  2nd  respondent  here  and  in  the  Court  below. 
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NOTES   OF   RECENT   CASES. 


Subrahmanya  Aiyar  J. 

1902,  Pec.  15. 

Criminal  Procedure  Code,  S.  528,  CI,  *4 — Head  of  a  village 
under  Meg.  IV  of  1821 — Power  of  Transfer — Case  of  alnmve 
language  pending  before  the  head  of  a  village. 

The  accused  was  charged  with  asing  abasive  language  before 
the  "  head  of  a  village '\  An  application  for  transfer  of  this 
case  from  his  file  was  made  to  the  Deputy  Magistrate  and  the 
Deputy  Magistrate  transferred  the  case  from  the  file  of  the  village 
Magistrate  to  that  of  the  Sub-Magistrate. 

A  revision  petition  was  filed  by  the  complainant  to  the  High 
Court.  The  Chief  Justice  and  Mr.  Justice  Bhashyam  Iyengar 
before  whom  the  case  first  came  on  for  hearing  differed  as  to  the 
power  to  any  magistrate  to  transfer  a  case  like  this  from  the 
file  of  the  village  Magistrate.  The  Chief  Justice  held  that  in  CI. 
4  of  section  528  the  words  **  head  of  a  village  under  Madras  Reg.  IV 
of  1821"  had  the  effect  of  incorporating  section  10  of  Reg.  XI  of 
1816.  Mr.  Justice  Bhashyam  Iyengar  held  that  the  phrase  meant 
"  head  of  a  village  acting  under  Reg.  IV  of  1821''  and  that  the 
power  of  transfer  was  restricted  only  to  cases  of  petty  thefts  which 
is  the  offence  cognizable  by  heads  of  villages  under  Reg.  IV  of 
1821.  pwing  to  this  difference  of  opinion  their  Lordships  referred 
the  case  jto  a  Full  Bench. 

Held,  concurring  in  the  opinion  of  Bhashyam  Iyengar,  J.,  that 
the  powJer  of  transfer  conferred  by  CI.  4  of  section  528  is  only  with 
regard  to  ca^es  of  theft  and  that  the  phrase  should  be  read  as 
'*  the  hcjad  of  a  village  acting  under  Reg.  IV  of  1821.'' 

Krishnaswami  Aiyar  for  complainant. 

C  Desihachariar  for  accused. 
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Subrahmanya  Aiyar  J. 

Bhashyam  Aiyangar  J.        ^  8.  A.  982  of  1901. 
1903,  Jan.  19. 


}' 


Suit  for  specific  performance — Agreement  to  sell  lands — No 
alternative  claim  for  the  return  of  purchase  money — Pleadings, 

Plaintiff  sued  for  specific  performance  of  an  agreement  by 
defendant  to  sell  certain  lands  in  consideration  of  Rs.  100  alleged 
to  have  been  paid  bjr  plaintiff  to  defendant.  The  Munsif  found 
that  the  agreement  as  well  as  the  payment  were  true  and  decreed 
specific  performance.  The  Sub-Judge  on  appeal  reversed  the  Man- 
siff's  decree  on  the  ground  that  though  the  payment  was  true,  tie 
agreement  before  it  was  complete  fell  through  and  that  consfr 
quently  there  was  no  agreement  to  be  specifically  enforced. 

In  second  appeal  it  was  urged  by  the  plaintiff-appellant 
that  a  decree  should  have  been  given  in  his  favour  at  least  for  the 
return  of  the  money  paid  by  him. 

Held  that  in  the  absence  of  an  alternative  claim  in  the  plaint 
for  the  return  of  the  purchase  money  no  decree  for  the  same 
could  be  passed. 

M,  B,  Ramahrishna  Aiyar  for  appellant. 

V.  C.  Seshachariar  for  respondent. 


Subrahmanya  Aiyar  J.         *) 
Bhashyam  Aiyangar  J.         >  8.  A.  1358o/190J. 
1903,  Jan.  19.  ) 

Claim  based  on  ettclusive  title— Decree  on  the  footing  of  joint 
title — Validity  of 

Where  the  plaintiff  claimed  exclusive  possession  of  si  tank  as 
sole  owner  and  a  decree  for  joint  possession  was  given!  on  tie 
finding  that  plaintiff  and  1st  defendant  were  joint  ownefc  of  the 
tank  and  objection  was  taken  to  the  decree  on  the  ground  I  that  the 
claim  in  the  plaint  was  not  based  on  joint  title. 

Held  that  no  valid  objection  could  be  taken  to  the  deAreo. 

C.  F.  Anantakrishna  Aiyar  for  appellant. 

A>  Nilakanta  Aiyar  for  respondent. 
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ieneon  J.  \ 

Bhaahyam  Aiyangar  J.  Cc.  M.  8.  A.  35  of  1902. 

1903,  Jan.  20.  ) 

Civil  Procedure  Code,  8s.  232,  244r^Appeal  from  order  under 
8.  232. 

An  application  for  execution  under  section  232  was  put  in  before 
the  District  Munsif  by  the  assignee  of  the  decree.  The  decree  sought 
to  be  executed  was  one  passed  in  appeal  by  the  Sub-Judge  rever- 
sing the  decree  of  the  Histrict  Munsif  The  Munsif  dismissed  the 
application,  holding  that  the  proper  court  to  apply  to  is  the  Sub- 
Court.  On  appeal  against  the  order  of  the  Munsif  the  Sub-Judge 
reversed  it  and  remanded  the  case  to  be  dealt  with  according  to 
law.  A  review  petition  was  subsequently  put  in  by  the  judgment- 
debtor  before  the  Sub-Judge  on  the  ground  that  no  appeal  lay  to 
him  from  the  Munsif  s  order  under  S.  232.  The  Sub-Judge  grant- 
ed the  review  and  dismissed  the  original  appeal  to  him  on  the* 
ground  that  no  appeal  lay.     Hence  this  second  appeal. 

Held  that  an  order  passed  under  section  232  for  the 
purposes  of  appeal  falls  within  the  purview  of  the  last  clause  of 
section  244  and  therefore  an  appeal  lay. 

I.  L.  E.,  25  M.  545  followed. 

V,  Bameaam  for  appellant. 

P.  Nagabhushanam  for  respondent. 


Benson  J.  ") 

Bhashyam  Aiyangar  J.        [C.  B.  P.  87  of  1902. 
1903,  Jan.  20.  ) 

Civil  Procedure  Code^  8.  315 — Sale  proceeds  rateably  distri- 
buted between  decree-holders — 8uit  by  third  party  impleading  only 
some  decree-holders — Adjudication  that  judgment-dtbtor  had  no 
saleable  interest — Purchaser's  subsequent  suit  for  refund  of  pur^ 
chase  mcmey  against  a  decree-holder  who  was  no  party  to  the  suit. 

Defendant  is  the  petitioner.  He  was  one  of  the  decree-holders 
among  whom  the  sale  proceeds  of  the  property  purchased  in  court 
auction  by  the  plaintifE  were  distributed.  Subsequent  to  the  sale 
and  distribution  a  claimant  brought  a  suit  impleading  the  plaintifE, 
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purchaser,  and  the  decree- holders  who  brought  the  property  to 
bale  but  without  making  the  other  decree-holders  of  the  jadgroent- 
debtor  including  this  defendant  parties.  It  was  found  in  that  suit 
that  the  judgment-debtor  had  no  saleable  interest  in  the  prop^ty. 
The  plaintiff-purchaser  was  consequently  deprived  of  the  property 
and  hence  this  suit  by  him  against  the  petitioner  for  the  sum 
realized  by  hira.  The  lower  Court  was  of  opinion  that  the  adjndi- 
cation  in  the  former  suit  between  the  claimant  and  other  decree- 
holders  is  binding  upon  the  defendant  in  the  absence  of  fraud  and 
granted  a  decree  for  plaintiff.     Hence  the  revision  petition. 

Tlieir  Lordships  held  following  16  M.  361  that  the  former 
judgment  is  no  legal  evidence  against  the  petitioner  to  prove  thit 
the  judgment- debtor  had  no  saleable  interest  in  the  lands  sold  in- 
asmuch as  the  petitioner  was  no  party  to  the  original  suit  and 
remanded  the  case  for  disposal  after  allowing  the  parties  \a 
adduce  evidence  on  the  point. 

/.  L,  Rosario  for  petitioner. 

F.  Ryru  Nambiyar  for  respondent 


Benson  J. 
Bhanhyam  Aiyangar  J.        ^  C.  M.  8.  A.  37  o/ 1902. 
1903,  Jan.  21. 


}' 


Foreclosure   decree — Final    decree — Application    within  m 
year — Notice  not  necessary. 

Where  after  the  expiration  of  the  time  fixed  for  redemption 
iu  a  foreclosure  decree  which  was  subsequentlynot  extended,  and 
after  one  year  from  the  date  of  decree  the  decree-holder  applied 
for  a  final  decree  for  foreclosure  and  an  order  absolute  and  for 
delivery  of  possession  was  passed  but  without  notice  to  the  jadg- 
ment-debtor, 

Held,  that  no  notice  was  necessary  and  that  the  order  was 
perfectly  valid. 

I.  L.  R.,  22  M.  133  not  followed. 
I.  L.  R.,  25  M.  244  followed. 

K.  Narayana  Rao  for  appellant. 

A.  Srinivasa  Poi  for  respondent. 
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Benson  J. 
Bhashyam  Aiyangar  J .    [-  S.  A.  980  of  1901. 
1903,  Jan.  21. 


I- 


Landlord  and  Tenant — Assertion  of  permanent  occupancy  right 
--No  denial  of  title — No  forfeiture  of  right  to  notice  before 
ejectment . 

An  assertion  by  a  tenant  that  he  has  permanent  occupancy 
rights  and  that  the  landlord  has  no  right  to  lease  the  lands  to  a 
third  party  is  no  denial  of  the  landlord's  title  and  will  not  deprive 
the  tenant  of  his  right  to  notice  before  ejectment. 

F.  C  Seshachariar  for  appellant. 

K,  Bamachandra  Aiyar  for  respondent. 


Ben807i  J . 
Bhashyam  Aiyangar  J.         ^8.  A.  1152  of  1901. 
1903,  Jan.  21. 


} 


Limitation  Act,  Art.  120  and  131 — Suit  for  declaration. 

The  suit  is  for  declaration  of  the  plaintiff's  right  to  receive 
annually  the  tasdik  allowance  payable  by  Government  for  the 
conduct  of  a  certain  religious  institution  and  also  of  the  plaintiff's 
right  to  receive  the  arrears  due  for  8  years  prior  to  suit  now  in  the 
kinds  of  Government.  The  defendants  were  the  trustees  of  an 
adjoining  temple  who  contended  that  they  were  entitled  to  receive 
it  directly  from  Government  though  they  conceded  that  they 
would  be  bound  to  hand  over  the  same  to  the  plaintiffs.  The  right 
of  the  plaintiffs  to  receive  the  allowance  direct  was  denied  in  1887 
and  the  suit  was  brought  in  1899.  It  was  contended  that  Art. 
120  applied  and  not  Art.  131,  and  the  suit  is  therefore  barred. 

Held,  that  Art.  120  applied  and  that  the  suit  for  a  general 
declaration  of  the  plaintiff's  right  was  barred. 

That  the  right  to  receivetthe  yearly  allowance  accrued  from 
year  to  year  and  therefore  the  right  to  receive  the  arrears  due  for 
6  years  before  suit  was  not  barred. 

i  S_  -4.  Nilahanta  Aiyar  for  appellant. 
T,  V.  Beshagiri  Aiyar  for  respondent. 
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Benson  J.  "^ 

(^2  Bhashyam  Aiywngar  J.  yc.  M.  P.  No.  937  of  1901. 

1903,  Jan.  29.  J 

Legal  Practitioners'  Act,  8s.  17,37— Bewwon  tinder  Charier 
Act,  8.  15  and  under  8.  622,  C.  P.  C.—C.  P.  C,  Ss.  194,  195, 
647 — Declaration  as  law  tout — Competency  of  judge  to  act  on 
affidavit  only --Criminal  Courts  of  the  district  not  subordinate  to 
District  Judge. 

Certain  Vakils  in  Madara  moved  the  District  Judge  to 
declare  certain  persons  touts.  The  District  Jadge  required  the 
Vakils'  affidavits  and  one  Vakil  filed  an  affidavit  to  the  effect  that 
three  particular  persons  were  touts,  and  another  Vakil  filed  another 
affidavit  implicating  four  people  of  whom  two  only  were  the  person 
implicated  in  the  other  affidavit.  The  District  Judge  acting 
on  the  strength  of  these  affidavits  declared  all  the  persons  toat6 
and  prohibited  their  entering  the  precincts  of  all  the  criminal 
courts  of  the  district. 

Objection  was  taken  in  revision  that  the  District  Judge  ened 
in  law  in  acting  upon  mere  affidavits,  that  Ss.  194  and  195,  C.  P.  C, 
did  not  apply  to  the  case  and  that  the  order  of  the  District  Judge 
so  far  as  the  criminal  courts  of  the  district  was  concerned  w» 
ultra  vires. 

Their  Lordships  interfered  in  revision  under  S.  622,  C.  P.  C, 
and  held  that  the  District  Judge  was  competent  to  act  on  the 
strength  of  the  affidavits  only  and  that  Ss.  194, 195  and  647,  C.  P.  C. 
applied  to  the  case. 

Also : — That  the  order  of  the  District  Judge  in  so  far  as  it 
concerned  the  criminal  courts  of  the  district  was  bad  for  want  of 
jurisdiction,  the  criminal  courts  of  the  district  not  being  subordi- 
nate to  the  District  Judge. 

C.  Krishnan  for  petitioner. 


} 


Davies  J. 
Bhashyam  Aiyangar  J.       ^8.  A.  No.  1401  of  1901. 
1902,  Dec.  19. 

Hindu  Law — Father's  obligation  to  marry  daughter. 

A  Hindu  father  is  not  legally  bound  to  celebrate  the  marriage 
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of  his  daughter  and  the   mother  is  therefore  not  entitled  to  sue  to 
recover  expenses  incurred  by  her  in  celebrating  the  marriage. 

K.  B.  Suhramania  Sastri  for  appellant. 

A.  8.  Balasubramania  Aiyar  for  respondent. 


Subrahmania  Aiya/r  J. 

Ben!Z  J.  \  ^PP'""^'  ^^-  ^^^  ""^  1^^ 

1902,  Dec.  23. 

Revenue-^  Joint  patta — Payment  of  revenue  by  one  pattadar 
— Contribution — Charge. 

On  a  difference  of  opinion  between  Mr.  Justice  Bhashyam 
Aiyangar  and  Mr.  Justice  Moore,  held  by  the  full  Bench  agreeing 
with  Mr.  Justice  Bhashyam  Aiyangar  that  a  co-sharer  who  claims 
contribution  in  respect  of  the  payment  of  a  common  revenue 
demand  would  be  entitled  to  a  charge  on  the  lands  of  his  co-sharers. 

r.  Bangachariar  for  appellant. 
Advocate-General  for  respondent. 


Chief  Justice,  ") 

Suhrahmc^ia  Aiyar  J.  /   ^  g  ^  ^^  ^  ^^  ^^^ 


Daviet  J. 
1903,  Feb.  5. 


1 


Insolvency — Attachment  in  execution  before  property  vested  in 
Official  Assignee — Charge — Bight  to  proceed  in  execution. 

Attachment  in  execution  of  a  decree  does  not  operate  to 
create  a  charge  so  as  to  prevent  the  vesting  of  the  property  in  the 
Official  Assignee. 

C.  V.  Anantakrishna  Aiyar  for  appellant. 

A.  Daly  for  respondent. 

Chief  Justice,  '\ 

Subrahmania  Aiyar,  J.  C  8.  A.  Nos.  932,  933  of  1901. 

1903,  Jan.  28.  ) 

Sub^mortgagee,  rights  of—Uortgagee^s  suit  for  sale — Money 
realised — Attachmentby  decree-holders —  Payment — Sub-mortgagee's 
right  to  follow  money. 
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Thoagh  a  snb-mortgagee  may  bring  a  sait  for  sale,  yet  when 
the  mortgagee  sues  for  sale  and  the  money  is  realised  and  brought 
into  conrt,  the  sub-mortgagee  cannot  claim  to  have  a  charge  over 
the  specific  coins  in  court. 

If  therefore  the  decree-holders  of  the  mortgagee  attach  the 
money  in  court  and  get  paid,  the  sub-mortgagee  cannot  compel 
them  to  refund  any  portion  of  tho  money  so  paid  to  thom. 


A.  Nilakanta  Aiyat  for  appellant. 

K,  Bamachandraiyar  and  L.  Narayanaiyar,  for  respondents 

Bensoji  J.  '\ 

Bhashyam  A  iyangar  J .     >  8.  A.  No,  929  of  1901. 
1902,  JVof.  21.  J 

Civil  Procedare  Codp,  S,  294 — Person  interested — Hindu  ton 
who  was  no  party  to  suit — Confirmation  of  possession — Applicaiion 
by  judgment-debtor* s  son  to  cancel  sale — Cancellation  of  sale — Btm 
fide  purchaser — Cancellation  a  nullity. 

Where  in  execution  of  a  decree  against  a  Hindu  father  family 
properties  are  sold,  the  son  who  is  not  a  party  to  the  suit  is  not  a 
person  *^  interested  in  the  sale''  within  the  meaning  of  S,  294, 
C.  P.  C.  and  cannot  apply  to  have  the  sale  cancelled. 

No  application  to  set  aside  a  sale  can  be  entertained  after  a 
sale  has  once  been  confirmed. 

A  sale  in  execution  cannot  be  set  aside  against  a  bona  fdf 
purchaser  for  value  from  the  execution  purchaser  at  any  rate  after 
the  confirmation  of  sale. 

An  order  setting  aside  a  sale  after  confirmation  at  the  instance 
of  the  son  of  the  judgment-debtor  who  was  no  party  to  the  suit 
is  passed  without  any  jurisdiction  and  is  a  nullity. 

In  execution  of  a  decree  for  sale  against  a  Hindu  father  proper- 
ties were  sold.  After  confirmation  the  son  applied  under  S.  294  to 
have  the  sale  set  aside  on  the  ground  that  the  properties  had  been 
purchased  by  the  decree-holder  himself  without  leave  of  court  in 
the  name  of  the  2nd  defendant  in  the  present  suit.  At  the  time  of 
the  application  the  2nd  defendant  had  sold  the  properties  to  the 
third  defendant  and  put  them  in  his  possession.  The  third  defend- 
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ant  resisted  the  application^  but  the  oonrts  set  aside  the  sale 
without  hearing  his  objections  saying  that  he  had  no  locw  standi 
in  that  application*  When  however  properties  were  sought  to  be 
taken  back  in  execution^  the  court  referred  the  judgment-debtor  to 
a  regular  suit  as  the  sale  had  already  been  confirmed.  In  the 
present  suit  to  recover  the  properties  on  the  strength  of  the  order 
cancelling  the  sale : — 

Held  that  as  the  courts  below  had  held  that  the  judgment- 
debt  was  such  as  to  bind  the  son  the  sale  was  good^  and  that  the 
proceedings  taken  by  the  son  to  set  aside  the  eale  and  the  order 
Betting  it  aside  were  invalid  and  inefFectual. 

P.  8.  Sivaavocmi  Aiyar  for  appellant. 


Seneon  J.  1 

Bhashyam  Avyangat  J.  >  Appeal  No.  67  of  1901. 
1902,  Dec.  8.  J 

Bent  Recovery  Act^  8.  10 — Decree  for  acceptance  of  pati 
Ejeetrntnt-^Beversal  of  decree — Restitution — Regular  Suit. 

The  revenue  court  directed  the  tenant  to  accept  a  patta  ten- 
dered by  the  landlord.  The  tenant  did  not  accept  the  patta  within 
ten  days.  He  was  ejected  by  the  court  under  S.  10  of  the  Rent 
Act.  On  appeal  against  the  decree  directing  the  acceptance  of 
patta^  the  District  Judge  reversed  the  decree  and  remanded  the 
case.  The  revenue  court  and  the  District  Court  finally  affirmed 
the  original  decree.  In  a  suit  by  the  tenant  to  recover  the  land 
from  which  he  was  ejected  : — 

Held  that  on  the  reversal  of  the  decree  and  remand  the  order 
of  ejectment  was  also  set  aside  in  law  and  the  tenant  became 
entitled  to  be  reinstated  in  possession  and  that  such  claim  to  resti- 
tution could  be  decreed  in  a  regular  suit. 

P.  8.  8ivastJoami  Aiyar  for  appellant. 

T.  V,  Seshagiri  Aiyar  for  respondent. 
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nania  AifarSi        n 

SSJ:  [cr.B.P.No.tSor. 

,  Dec.  11.  J 


SubrahfMmia  AijfarJi 

IS;;?'  >0f.  5.  F.lfo.  78  0/ 1902. 

im 


Cultivating   tentmt^^utti/ng    and^  carrying   away    crops — 
Theft'^Diahoneet  concealment. 

A  texiant  who  has  raised  crops  on  his  land  is  the  owner  in 
possession  of  snch  crop  and  cannot  be  guilty  of  theft  in  cutting 
and  carrying  [off  such  crops  without  giving  the  melwaramdar  Ins 
share  of  the  prodaoe.  But  he  may  be  liable  under  S.  424, 1.  P.  C^ 
if  the  crops  were  dishonestly  removed  with  the  object  of  def  eal^ 
the  landlord's  claim. 

T.  Bangachariar  for^the  petitioner. 
Public  Prosecutor  for  the  Crown. 


Bhashyam  Aiyanqar  3.\  \lc.M.  8.  A.  No.  23  of  1002. 


Benson  J« 
Jiyam  Aiym    ., 
190^,  Jan.  20. 


Decree — Attachment^^Execution  hy  decree^holder  afUr  aitachr 
fnent'^L^gdlity  of  application — Subsequent  applicaiion  by  oitocJi- 
ing  decree-holder. 

Thelattachment  of  a  decree  does  notvprevent  the  decree-holder 
f rom  applying  for  execution  of  the  decree,  though  the  court  wtj 
stop  further  proceedings  in  execution  under  S.  278,  C.  P.  C. 

Such  application  is  a  legal  application  and  will  furnish  a  freBh 
starting  point  of  limitation  under  Art.  179  of  the  Limitation  Act 
An  application  for  execution  by  the  attaching  decree-holde*  if  made 
within  three  years  of  the  application  by'^the  original  decree-bolder 
will  be  in  time. 

R.  Narayana  Bow  for  appell^t. 

K.  Bamachandra  jiiyaf  foir  respondent. 
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receNtt  cases. 


Chief  Justice,  \ 

SnbramaniaMyar  J.  ic.B.P.  No.  32  of  1902. 


Davies  J. 
1903,  Jan.  22. 


Provincial  Small  Cause  Courts  Act  Ss.  1 6,  32 — Investment  of 
jurisdiction  to  try  Small  Causes  up  to  Bs,  200 — Retrospective 
operation. 

Jurisdiction  to  try  small  causes  up  to  I's.  200  conferred  on 
a  District  Munsif  does  not  operate  retrospectively  so  as  to  draw 
away  from  the  regular  side  of  the  court  cases  rightly  instituted  on 
that  side  but  which  may  have  to  be  instituted  on  the  small  cause 
side,  in  case  they  are  instituted  after  the  investment  of  such 
jurisdiction. 

P.  Nagabhushanam  for  petitioner. 
K.  Subramania  Sustri  for  respondent. 


}■ 


Chief  Justice. 
Suhrahmania  Aiyar  J.         ^  S.  A,  No.  1215   of  1900, 
1900,   Feb.  2. 


Suit  upon  one  mortgage — Mortgage  not  proved — Mortgage  of 
different  date  found — Redemption  not  to  be  granted. 

Suit  to  redeem  a  mortgage  of  1833.  The  defendants  denied 
the  plaintiffs  right,  and  contended  that  they  were  the  owners  of 
the  suit  properties.  The  court  of  first  instance  found  that  the 
mortgage  of  1833  was  not  proved,  but  gave  the  plaintiff  a  decree 
on  the  ground  that  a  mortgage  for  the  same  amount  by  the  plain- 
tiff to  the  defendants  of  the  year  1816  had  been  proved  in  the  course 
of  the  suit  and  that  it  had  been  acknowledged  by  the  defendants  in 
1852.  The  suit  was  based  also  on  plaintiff's  title.  The  lower 
appellate  court  agreed  with  the  findings  of  the  first  court,  but 
dismissed  the  suit  on  the  ground  that  the  plaintiff  had  not  proved 
the  specific  mortgage  alleged  by  the  plaintiff  in  his  plaint.  Plain- 
tiff preferred  this  second  appeal. 

Heldj  dismissing  the  second   appeal,  that  when  the  plaintiff 
failed  to  prove  the  mortgage  alleged  by  him  in  his  plaint,  no  decree 
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could  be  passed  in  his  favour  on  the  basis  of  any   other  mortgage 
which  the  court  mig^ht  find  to  be  proved  in  the  course  of  the  suit 

Krishna  Filial  v,  Rangaaami^  followed. 

P.  K.  Nambyar  for  the  appellant. 

P.   iJ.   8unda/ra  Aiyar  and  C    V.  Anantakriahna  Aiyar  for 
respondents. 


Ic.m: 


Benson  J. 
Bhashyam  A  iyangar  J .    ^C.  M^  A.  No.  129  of  1902. 
1903,  Feb.  2. 

Gift,  Incomplete — Want  of  registration — Document  appoiid' 
ing  gwtrd^an — Description  of  property. 

Neither  the  donor  nor  his  representative  can  be  compelled  to 
complete  a  deed  of  gift  which  is  incomplete  for  want  of  r^V 
tration. 

A  document  which  embodies  several  transactions  may  be 
directed  to  be  registered  so  far  as  one  or  some  of  them  is  concerned. 

A  document  which  appoints  a  guardian  does  not  require  a 
description  of  the  properties  of  the  minor  any  more  than  a  deed 
of  agency  requires  a  description  of  the  properties  of  which  a  person 
is  to  be  the  agent  within  the  meaning  of  S.  21  of  the  Indian  R^ 
tration  Act.  Such  documents  do  not  relate  to  immoveable  property. 

T.  R.  Venkatarama  Sostri  for  appellant. 

C.  V,  Krishnaswami  Aiyar  for  respondent. 


Ic.R. 


Chief  Justice, 

'       h\  No.208  of  1902. 
1908,  Feb.  2. 

Civil    Procedure  Code  Ss.  476,  477 — Application  for  kateio 

sue  in  forma  pauperis^-- Allegations  in  the  petition — Jurisdiction 

of  Court  to  enquire  into  the  trufth  of  the  allegations. 

Held,  that  a  court  will  not  be  acting  either  without  jurisdic- 
tion or  with  material  irregularity  in  examining  the  pauper  petitioner 
as  to  the  allegations  contained  in  the  petition  for  leave  to  sue  as  a 
pauper,  in  order  to  satisfy  itself  whether  the  petitioner  has  ''a  right 
to  sue." 

F.  Krishnaswami  Aiyar  for  petitioner. 

P.  8.  Sivaswami  Aiycur  for  respondent. 

1.     I.  L.  B.,  18  M.  402. 
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Chief  JuMce* 


Ic.  B. 


P.  No.  2ft7  of  1902. 
1903,  Feh.  2. 

Award — Mling  award^^Arhitratora-^Failure  to  call  for  expla* 
nation — Misconduct — Setting  aMtf  awa/rd — Jurisdiction. 

The  petitioner  presented  a  petition  to  the  District  Munaif 
under  S.  525,  C.  P.  C,  for  filing  an  award.  The  Munsif  found 
that  the  arbitrators  were  guiltj  of  misconduct  inasmuch  as  the 
arbitrators  did  not  call  for  any  explanation  from  the  respondent 
of  certain  vouchers  and  statements  filed  by  the  petitioner^  and  that 
the  decision  of  the  arbitrators  was  unsound.  He,  therefore,  set 
aside  the  award. 

Held,  that  the  Munsif  had  no  jurisdiction  under  S.  526,  C.  P.  C, 
to  set  aside  the  award,  that  failure  of  the  arbitrators  to  call  for 
an  explanation  was  at  the  most  only  an  irregularity  but  did  not 
amount  to  misconduct  under  S.  521,  C.  P.  C,  and  that  the  Munsif 
had  no  jurisdiction  to  sit  in  appeal  against  the  award.  His  Lord- 
ship remanded  the  case  to  the  Munsif  with  an  opinion  that  tke 
award  should  be  filed. 

ChinUxmallayya  v.  Thadi  Oangireddi^  conbidered. 
Muham^nad  Nawaz  Khan  v.  Alam  Khan^  followed. 

F.  Krishndswami  Aiyar  fop  petitioner. 
B.  Sivarama  Aiyar  for  respondent* 


Chief  Justice. 

' 295  0/ 1902. 

1903,  Feh.  3. 


Ic.B.  P.m. 


Begistration  Act  8.  17 — Lease  for  Be.  SO-^Govenant  to  pay 
Bs.  66  to  paramowU  landlord. 

Suit  on  an  unregistered  lease  (stipulating  for  a  rent  of  Bs.  50 
with  a  covenant  that  the  tenant  should  pay  a  cist  of  Bs.  66  due 
by  the  lessor  to  the  paramount  landlord)  to  recover  rent  of  Bs.  50 
and  also  the  cist  which  the  lessor  was  obliged  to  pay  to  his 
paramount  landlord  on  account  of  the  default  of  the  tenant  to 
perform  his  covenant.  The  Munsif  held  that  the  rent  under 
the  lease  was  not  only  Ks.  50  but  Bs.  1 16  including  the  cist  cove- 
nanted to  be  paid  by  the  t>enant  on  behalf  of  the  landlord ;  and 
that  the  lease  required  to  be  registered  under  S.  17  of  the  Begis- 

fcration  Act. 

1.    I.  L.  B.,  20  M.  89.  2.     L.  B.,  18  I.  A.  73  ;  I.  L.  B.,  13  G.  414. 
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Held,  that  the  cist  not  payable  to  the  lessor  was  not  rent 
within  the  meaning  of  Section  17  of  the  Registration  d.ct  and  that 
the  lease  was  not  compnlsorily  registrable. 

P.  jB.  Bimdara  Aiyar  for  petitioner. 
F.  Bamesam  for  respondent. 


Chief  Justice. 
Suhramania  Aiyar  J. 

Davies  J.  ^Gr.  Rev.  Case  524  of  1902. 


1903,  Feb,  6. 


Icr. 


Indian  Penal  Code  8.  187 — Intentional  refusal  to  sign  searA 
list — Offence. 

Held,  that  a  person  who  intentionally  refuses  to  sign  a  search 
list  is  not  guilty  of  an  offence  under  S.  187  I.  P.  C.,  becaoa 
refusal  to  sign  the  list  is  not  a  refusal  to  assist  the  officer  within 
the  meaning  of  that  section. 

K.  N.  Aiya  Aiyar  for  petitioner. 

The  Public  Prosecutor  {E.  B.  Powell)  for  the  Crown. 


!C.  M.  P.  No.  954  oj 
B.  P.  No.  123  of  19 


Bhashyam  Aiyangar  J. 

O/1902  t»  C. 
1903,  Feb.  16.  )      B.  P.  No.  123  of  1902. 


Application  for  restoration   after    default — Civil    Procedure 
Code,  8s.  103,  108  and  558— 

V  Sections  103,  108  and  558  are  not  exhaustive. 

^  A    case    dismissed    under     Ss.  102    and    551    and    decided 

ex  parte  may  be  restored  to  file  even  if  no  sufficient  cause  for  non- 
appearance is  shown,  if  the  Court  thinks  fit  to  do  so— the  difference 
being,  whereas,  in  the  case  of  sufficient  cause  for  non-appearance 
being  shown,  the  Court  has  no  discretion,  in  other  cases,  it  ia 
discretionary  for  the  Court  to  restore. 

T.  F.  Vdidianatha  Aiyar  for  petitioner. 
F,  Bamesam  for  counter-petitioner. 
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Benson  J.  *) 

Bhashyam  Aiyangar  J.        >  Appeal  No,  114  of  1901. 
1903,  Feb.  18.  ) 


Hindu  Law — Adoption — Assent  of  one  of  two  nearest  Sapindas 
^The  other  not  consulted — Husband^s  authority — Validity  of 
adoption. 

The  assent  of  a  sapinda  in  order  to  support  an  adopticn  must 
be  the  result  of  the  exercise  of  independent  discretion ;  and  conse- 
quently an  assent  given  on  the  faith  of  a  representation  by  the 
widow  that  she  had  oral  permission  from  her  husband  to  adopt 
a  son,  when  in  fact  she  had  none,  would  not  be  sufficient  to  support 
the  adoption.  But  if  the  assenting  sapinda  knew  that  she  had  no 
authority  from  her  husband  and  yet  gave  his  assent,  such  assent 
would  be  sufficient  to  validate  the  adoption. 

The  assent  of  one  of  two  nearest  sapindas  would  not  be  suffi- 
dent,  if  the  other  sapinda  was  not  consulted  at  all. 

^emble  (1)  that  the  assent  of  iheTnearest  sapinda  or  sapindas 
is  enough  to  support  the  adoption. 

(2)  that  the  assent  or  dissent  of  even  a  majority  of  the 

sapindas  may  be  overlooked,  if  it  is  improper. 

(3)  that  if  the  whole  body  of  nearest  sapindas  impro- 

perly refuse  assent,  assent  of  remoter  sapindas 
may  be  enough  to  support  the  adoption. 

(4)  that  assent  of  the  older  of  the  two  nearest  sapindas 

has  no  peculiar  efficacy  except  where  they  were 
undivided  with  the  deceased  and  then  it  may  be 
sufficient  as  that  of  the  managing  member  of  the 
undivided  family  to  which  the  deceased  belonged. 

(5)  that   the  refusal  by  a  sapinda  to  give  his   assent 

unless  the  widow  adopted  his  son  (who  may  be 
the  nearest  sapinda  boy  available  for  adoption) 
is  not  necessarily  invalid. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

y,  Rrishmiftwami  Aiyar  and  K,  Subramania  Sastri  for 
respondent. 
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Bensofi  J.  ) 

Bhashyam  Aiyangar  J.        y  L.  P.  A.  4Q  of  19Q\, 
1903,  Feh.  18.  J 

3Van^/er — Svh-Court  newly  eatahUahed — Direction  *  to  font 
cases* '^IrregiUarity — Waiver. 

Under  the  direction  of  the  High  Court  "  to  post  cases  '*  to  the 
iSubordinate  Court  newly  established  at  Trichinopoly,  the  District 
Judge  transferred  cases  to  the  Sub-Court,  among  which  was  a 
petition  to  sue  in  forma  pauperis.  The  Subordinate  Judge  having 
dismissed  the  petition,  an  objection  was  taken  for  the  first  time  in 
the  High  Court  that  the  transfer  was  illegal  as  there  was  no  proper 
order  of  the  High  Court  transfei-ring  the  case  and  as  the  petition 
was  neither  a  suit  nor  an  appeal  which  alone  could  be  transferred 
under  S.  25,  C.  P.  C. 

Eeld,  that  under  S.  647  which  extends  the  procedure  of  suits 
to  miscellaneous  proceedings,  a  petition  to  sue  in  forma  pauperis 
could  be  transferred, 

Eeldy  also  that  though  the  proper  course  would  have  been  for 
the  District  Judge  to  give  a  list  of  cases  to  be  transferred  and  for 
the  High  Court  to  order  a  transfer  of  the  same,  yet  as  in  fact  the 
transfer  was  made  in  pursuance  of  an  order  of  the  High  Court, 
the  irregularity  was  one  which  could  be  waived  by  the  parties  and 
it  must  be  deemed  to  have  been  waived  by  the  parties  when  they 
did  not  take  the  objection  either  in  the  District  Court  or  in  tbe 
Subordinate  Court. 

F.  Visvanatha  Sastri  for  appellant. 

P.  S.  Sivaswami  Aiyar  for  respondent. 


Chief  Justice.  \ 

Suhrahmania  Aiyar  J.  /    ^^  ^^  jg^^     .  ,g^Q 

Davies  J-  I 

1903,  Feb.  19.  1 

Civil  Procedure  Code,  8s.  13,  211,  S73— Claim— Future  profits 
on  land — Giving  up  claim  in  the  memo  of  appeal — Withdrataal 
— Res  judicata. 

In  a  suit  for  laud  and  mesne  profits,  there  is  no  cause  of  action 
for  future  profits  and  the  plaintiff  cannot  insist  on  their  being  irrani- 
ed  to  him  as  a  matter  of  right.   But  the  court  has  power  in  its 
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discc^Mioix  ta  psovide  for  the  payment  of  future  profits  under  the 
terms  of  S.  211,  C.  P.  C. 

The  "  claim"  which  under  S.  13  must,  if  not  granted,  be  deemed 
to  have  been  refused  and  under  S.  373  cannot,  if  withdrawn  with- 
out leave  of  Court,  be  made  the  subject  of  a  fresh  suit  does  not 
include  a  claim  which  the  party  may  or  may  not  put  forward  and 
which  if  put  forward  the  Court  is  not  bound  to  grant  but  in  its 
discretion  may  or  may  not  grant. 

A  fresh  suit  for  profits  subsequent  to  the  date  of  the  previous 
suit  not  granted  by  the  previous  decree  is  not  barred  as  rta  judi- 
cata and  in  this  respect  there  is  no  distinction  between  profits 
accruing  prior  to  the  previous  decree  and  those  accruing  after  its 
date. 

In  a  suit  for  land  the  plaintiff  claimed  future  profits.  The 
whole  suit  was  dismissed  by  the  District  Munsif  and  thus  no  ques- 
tion of  profits  arose.  In  the  memorandum  of  appeal  the  plaintiff 
entered  a  note  that  he  reserved  his  claim  for  subsequent  profits  to 
another  suit.  The  land  was  decreed  to  him  and  he  brought  this 
suit  for  the  future  profits. 

Seld,  that  the  suit  was  not  barred  either  by  S.  13,  CI.  3  on  the 
ground  that  it  must  be  deemed  to  have  been  refused  in  the  previous 
suit  or  by  S.  373  on  the  ground  of  withdrawal  without  permission. 

K.  Ramachandra  Aiyar  for  appellant. 
T.  Natesa  Aiyar  for  respondent. 


Subrahmania  Aiyar  J. 

bZZj.  ^Cr.R.C.  292^0/1902. 

19U3,  Feb.  20. 


! 


Indian  Penal  Code,  Ss.  153, 296— Assembly  engaged  in  religious 

Wfslhvp— Disturbance— Highvyay— Procession— Malignant     incite- 
W6n<  to  riot  by  illegal  a^t. 

The  accused,  Vadagalai  Aiyangars,  followed  the  procession  of 
an  idol  along  a  highway  reciting  Tamil  prabandhams.  A  complaint 
having  been  preferred  against  them  under  Ss.  153  and  296, 1.  P.  C, 
for  disturbing  the  religious  worship  of  those  who  were  reciting  pro- 
^f<^hmn  in  front  of  the  idol,  the  accused  were  convicted.     The 
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Chief  Justice  and  Bhashyam  Aiyangar,  J.,  who  heard  the  revision 
petition  differed  and  the  matter  was  referred  to  the  Fall  Bench. 

Held,  by  the  Pull  Bench  agreeing  with  Bhashyam  Aiyangar,  J., 
that  there  was  no  disturbance  to  religious  worship  and  that  the 
accused  were  not  guilty. 

Held,  by  Subrahmania  Aiyar  and  Bhashyam  Aiyanyar,  JJ., 
that  apart  from  the  right  of  an  individual  or  a  body  of  indivi- 
duals to  pass  and  repass  along  the  highway  there  was  no  right  to 
carry  on  a  procession  along  a  highway,  that  the  procession  was 
not  "  lawfully  engaged  in  religious  worship''  on  the  highway  and 
that  the  accused  could  not  therefore  be  guilty  of  an  offence  under 
S.  296,  I.  P.  C. 

Held,  also  that  an  ordinary  act  of  worship  like  the  redtatioD 
of  the  prabandhams  by  the  accused  was  not  and  could  not  be« 
malignant,  wanton  or  illegal  act  within  the  meaning  of  S.  153, 
I.  P.  C,  and  was  not  punishable  under  that  section. 

Heldy  by  Benson  J.,  that  a  highway  should  be  deemed  dedi- 
cated to  all  purposes  for  which  highways  according  to  the  custom 
of  the  country  are  ordinarily  used,  that  the  procession  was  accord- 
ing to  custom  engaged  in  religious  worship  but  that  there  was  no 
indictable  disturbance  of  such  worship. 

Held,  by  the  Chief  Justice  that  there  was  a  disturbance  to  an 
assembly  lawfully  engaged  in  religious  worship  and  that  the 
accused  were  rightly  convicted. 

T,  V.  Seshagiri  Aiyar  for  appellant. 

Advocate^Qeneral  for  respondent. 


Subrahmanya  Aiyar  J. 

Bhashyam  Aiyangar  J,  i-  8.  A.  No,  1316  of  1901. 


1903,  Feb.  23. 


} 


Decree  for  possession  on  payment  of  purchase   money^'BigU 
to  sue  for  purchase  money  barred, 

A  vendee  sued  for  possession  of  property   from  the  vendor. 
The  District  Munsif  gave  a  decree  for  plaintiff.    The  District 
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Judge  in  appeal  found  that  the  purchase  money  had  not  been 
paid  and  directed  possession  to  be  delivered  on  payment  of  the 
purchase  money  by  the  plaintiff. 

Objection  was  taken  in  second  appeal  that  the  lower  appellate 
court  should  not  have  given  a  conditional  decree  but  should  have 
left  the  defendant  to  file  a  separate  suit  for  the  purchase  money. 
Three  years  had  elapsed  since  the  date  of  sale,  and  therefore  a 
separate  suit  would  be  barred. 

Held  that  as  the  vendor  was  in  possession  of  the  property 
with  a  lien  over  it,  a  decree  directing  possession  to  be  given  on 
payment  of  purchase  money  is  proper,  though  the  vendor's  right 
to  bring  a  suit  for  the  same  was  barred  by  Art.  Ill  of  the  Limi- 
tation Act. 

C.  Venkatusubbaramiah  for  appellant. 

P.  Nagabhushanam  for  respondent. 


Chief  Justicey  ^ 

190S,  Feb.  2i.  J 

Criminal  Procedure  Code,  5,  195,  cl.  7  and  407,  cl.  2 — '^  Court 
to  which  appeals  ordinarily  lie.'' 

The  question  referred  to  the  Full  Bench  was  whether  a 
Magistrate  who  was  directed  and  empowered  to  hear  appeals 
under  the  provisions  of  S.  407  (2)  of  the  Criminal  Procedure  Codie 

was   "a  Court   to   which    appeals ordinarily   lie"   within   the 

meaning  and  for  the  purposes  of  S.  195  (7)  of  the  Code. 

Held  (Benson  J.  dissenting)  that  appeals  lie  to  the  District 
Magistrate  and  not  to  the  Sub-Divisional  Magistrate,  and  that 
therefore  the  Sub-Divisional  Magistrate's  Court  is  not  a  Court  to 
which  "appeals... ordinarily  lie"  within  the  meaning  of  S.  195,  cl.  7- 

Queen  Empress  v.  Subbaraya  Pillai^  distinguished, 
1.    I.  L.  R.,  18  M.  487. 
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Benson,  J.— The  words  "  may  be  presented"  in  S.  407  (2)  meao 
that  appeals  lie  to  such  Court. 

P.  K>  Nambiyar  for  petitioner. 

/.  6?.  Smith  for  the  Pullic  Prosecutor  for  the  Crown. 


I  C.  G.  C.  A. 


Benson  J.   ^ass 
Bhashyam  J'  .-^  /,  J.    \-  C.  G.  C.  A.  No.  11  o/1902. 
1903,  J 


Hindu  Lawf^, 'Mortgage  of  specific  undivided  item — PartUim 
— Allotment  of  different  property — Possibility  of  allotting  mof\r 
gaged  property — Rights  of  mortgagee* 

One  house  consisted  of  two  parts  (say  A  and  B)  each  opening 
into  a  different  street  and  denoted  by  different  Municipal  nuii]bei& 
One  of  two  brothers  who  owned  this  house  mortgaged  A  to  the 
plaintiff  in  the  suit.  Subsequent  to  this  mortgage,  the  hrothen 
entered  into  a  partition  at  which  B  was  allotted  to  the  mortgagor, 
and  A  was  allotted  to  the  other  brother.  A  was  sold  by  this 
last  mentioned  brother  to  a  stranger.  The  mortgagor  to  whose 
share  B  fell  sold  B  to  a  stranger  who  bona  fide  after  searching 
the  records  at  the  Sub-Registrar's  Office  took  the  conveyance.  In 
a  suit  by  the  mortgagee,  the  Judge  held  inter  alia  that  the 
mortgagee  was  bound  by  the  partition  and  could  not  proceed 
against  A  and  that  he  could  not  proceed  against  B  allotted  to  lis 
mortgagor  as  that  had  been  sold  to  a  bona  fide  purchaser. 

Held  that  the  mortgagee  was  not  bound  by  the  partition  and 
that  as  A  could  have  been  allotted  instead  of  B  to  his  mortgagor, 
the  mortgagee  should  have  a  decree  for  sale  of  A. 

P.  S.  Sivaswami  Aiyar  for  appellant. 

Sundaram  Sastri  and  Kumarasami  and  £•  Sivarama  Aiyar 
for  respondents. 
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Boddam  J.  ^ 

Bhashyam  Aiyangar  J.  >  8.  A.  No.  1443  of  1901. 

1902,  Mar.  2.  ) 

Contribution   as   between  judgment-di^     's — Payment  of  less 
than  proportionate  share — Balance  barred.      -  ?. 

» '. 
There  was  a  decree  for  a  certain  sum  agau.^^   wo  people  who 

were  joint  debtors  in  the  first  instance.  A  sum,  tvsH  than  half  the 
decree  amount,  was  recovered  from  one  of  the  judgment-debtors 
and  the  recovery  of  the  balance  was  allowed  to  become  barred. 
The  judgment-debtor,  from  whom  a  portion  of  the  decree-debt  was 
realized,  sued  the  other  judgment-debtor  for  contribution  of  half 
of  the  amount  realized  from  him. 

Eeld  that  the  defendant  was  not  bound  to  contribute  inasmuch 
as  the  plaintiff  had  not  paid  more  than  his  portion  of  the  debt. 

K.  ^amachandra  Aiyar  for  appellant. 
A.  Nilakanta  Aiyar  for  respondent. 


Boddam  J.  ") 

Bhashyam  Aiyangar  J.        >     8.  A.  No.  1608  of  1903. 
1903,  Mar.  4.  ) 

Mortgages — Decree  on  each  mortgage  without  the  other  mort- 
gagee— Purchases  by  mortgagees  in  each  execution — Adverse  posses- 
sion  by  earlier  purchaser — Limitation — Bight  of  prior  purchaser. 

.  There  were  two  mortgages  of  the  same  property  in  1878  and 
1880  respectively.  The  first  mortgagee  sued  for  sale  in  1882  and 
purchased  the  property  in  execution  of  his  decree  in  1888.  The 
second  mortgagee  sued  for  sale  in  1884  and  purchased  the  property 
in  execution  of  his  decree  in  1886.  But  to  each  suit  the  other  was 
no  party.  The  prior  mortgagee  (but  subsequent  purchaser)  brought 
this  suit  to  recover  the  property  on  the  strength  of  his  purchase 
and  symbolical  delivery  to  him  in  1889.  The  defendant  who  was 
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subsequent  mortgagee  pleaded  that  he  was  not  affected  by  the 
subsequent  purchase  of  the  prior  mortgagee  and  that  the  suit  was 
barred. 

Eeld,  that  the  prior  mortgagee  who  had  no  right  of  possessiOT 
could  not  affect  the  earlier  purchaser  by  a  consent  de<7ee  to  which 
he  was  no  party  and  that  ev^en  if  he  was  entitled  to  get  possession 
of  the  property,  the  suit  was  barred  as  the  second  mortgagee 
purchaser  had  been  in  adverse  possession  for  more  than  12  years 
from  1886. 

P.    S.   Sivaswami  Aiyar   and    C.  Venkat(i8ubbaTamaiy€  tor 
appellants. 

P.  R,  Sundaraiyar  and  0.  K  Anantakrishnaiyar  for  respoo- 
dents. 


Boddam  J.  ") 

Bhashyam  Aiyangar  J,       Cfi.  A.  No.  1007  of  1901. 
1903,  Mar.  5.  J 

Document,  nature  of — Kanom,  mortgage  or  lease — DMoimff^ 
effect  of — Forfeiture  of  tenancy  before  expiration  of  term— Dw- 
claimer  by  karnavan,  effect  of  on  tarwad. 

A  kanom  in  Malabar  whereby  the  mortgagee  agrees  to  appro 
priate  a  portion  of  the  income  in  lieu  of  interest  due  to  him  and 
also  to  pay  the  balance  to  the  mortgagor  is  an  anomalous  mortgage 
and  not  a  lease. 

A  disclaimer  by  a  kanomdar  of  the  jenmi's  title  cannot  work 
a  forfeiture  when  the  period  of  the  kanom  is  fixed  in  the  contracfc 
itself. 

Qusere, — Whether  a  disclaimer  by  the  karnavan  of  the  jenim's 
title,  will  entail  a  forfeiture  on  the  tarwad. 

C.  Krishnan  for  appellant. 

T,  R.  Ramachandra  Aiyar  for  respondent. 
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Boddatn  J. 
Bhashyam  Aiyangar  J.  ^8.  A.  No.  1421  o/1901. 

1903,  3for.  5. 


!■ 


Revenue  ^Liability  to  pay — Alienation  after  revenue  accrued 
due. 

The  person  who  was  in  possession  of  property  at  the  time 
when  arrears  of  revenue  accrued  duo  is  liable  to  pay  the  revenue 
and  a  subsequent  alienation  by  him  cannot  relieve  him  from  his 
liability. 

B.  Kuppusami  Aiyar  for  appellant. 

T.  F.  Seshagiri  Aiyar  for  respondent. 


!• 


Subrahmania  Aiyar  J. 

Benson  J.  [-8.  A.  No.  1491  of  1901. 

1903,  Mar.  5. 


Hindu  Law'^Adoption — Eligibility  of  son — Relationship  be- 
Imm  mother  and  adopting  father — Brother's  daughter's  son- 

The  adoption  by  a  Hindu  of  his  brother's  daughter's  son  is 
valid  by  the  custom  prevalent  in  Southern  India.  So  held  in  accord- 
ance with  the  ruling  in  Vydinada  v.  Appu*  which  really  related  to 
the  adoption  of  a  brother's  daughter's  son  though  the  custom 
investigated  was  that  of  adopting  the  daughter's  son,  it  apparently 
having  been  the  opinion  of  the  court  that  if  the  adoption  of  one's 
own  daughter's  son  was  valid  by  custom,  the  adoption  of  one's 
brother's  daughter's  son  should  a  fortiori  be  so. 

Joseph  Satya  Nadar  for  appellant, 

P.  8.  Sivaswami  Aiyar  for  respondent. 


Boddam  3. 
Bhashyam  Aiyangar  J.  ^  8.  A.  No.  972  of  1901. 

1903,  Mar.  6. 


h 


Vendor  and  vendee — Undertaking  by  vendee  to  pay  purchase 
money  to  vendor's  creditor — Delay  in  payment — Execution  of  pro- 
note  by  vendor  to  creditor  for  interest — Suit  against  vendee  for 
damages. 

A  vendee  of  property  stipulated  with  the  vendor  that  he 
would  pay  the  purchase  money  to  a  creditor  of  the  vendor.     The 

1.   LL.B,,9M.X08. 
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sale  deed  contained  a  recital  of  an  absolute  discharge,  i.  e., 
that  the  purchase  money  had  been  received  by  the  vendor.  The 
vendee  failed  to  pay  the  money  to  the  creditor  at  once,  but 
paid  it  a  year  after  the  date  of  sale.  The  creditor  demanded 
interest  for  the  intervening  period  from  the  vendor  and  obtained 
a  pronote  from  him  for  the  interest  due  to  hira.  The  vendor 
before  paying  the  amount  of  the  pro-note  at  once  brought  a 
suit  against  the  vendee  for  damages,  basing  his  cause  of  action 
on  his  execution  of  the  pro-note. 

Held  that  the  plaint  did  not  disclose  a  cause  of  action  for 
the  recovery  of  damages. 

S.  A.  1253  of  1900  (unreported)  followed. 

T.  Ranga  Ramanuja  Chariar  for  appellant. 
if,  R.  Bamakrishna  Aiyar  for  respondent. 

Chief  Justice 
Subrahmania  Aiyar  J.       U.  ^.  3  of  1902. 


■V 


Davies  J, 
1903,  Mar.  10. 

Rent  Recovery  Act — Landlord — Registered  proprietor—Sum' 
mary  proceeding. 

There  is  nothing  in  the  Rent  Recovery  Act  or  in  any  otW 
statute  which  requires  that  a  transferee  of  or  successor  to  a  jaghir 
(or  Zeraindari  etc.,)  should  be  registered  at,  jaghirdar  etc, in  the 
collector's  register  before  ho  can  proceed  under  the  Rent  Act 

Subhu  V.  Vaaajitappan^ ,  Vizianagaram  Maharaja  v.  BitrfO' 
narayana^,  and  Venkataswara  Yettiappa  v.  Alagoo  MooAoo^ 
followed. 

Valor ama  v.  Virappa^  and  the  later  cases  following  it  nol 
followed. 

Tendering  a  patta  is  not  a  proceeding  for  arrears  of  rent 
within  the  meaning  of  S.  80  of  the  Rent  Recovery  Act ;  the  tenor 
of  the  whole  section  shows  that  it  refers  to  the  summary  proceed- 
ings to  recover  rent  after  the  rent  has  accrued  due  and  not  to 
the  tender  of  patta  which  is  antecedent  thereto. 

P.  S.  Sivaswami  Aiyar  for  T.  Rangachariar  for  appellant. 

F.  C.  Seshachariar  for  respondent. 

1.  I.  L.  R.,  8  M.  351.  3.    8  M.  1.  A.  827. 

2.  I.  L.  R.,  9  M.  307.  4.    I.  L.  B.,  6  M.  146 


Digitized  by 


Google 


25 

Bubrahmania  Aiyar  J.       ^ 

Davies  J.  >A.  8.  No.  216  of  1900. 


1903,  Jlfar.  13. 


Hindu  Lcbw — Adoption — Husband's  authority  to  adopt-^ 
Authority  in  general  terms — Bight  of  widow  to  adopt  more  than 
once — Assent  of  sapindas — Sufficiency  of  assent. 

Having  regard  to  the  ordinary  intention  of  a  Hindu  who 
aathorises  an  adoption,  an  authority  in  general  terms  should  be 
construed  to  authorise  successive  adoptions  if  the  adopted  sons 
die  without  fulfilling  the  object  for  which  an  adoption  is  intended. 

Three  out  of  five  of  the  nearest  sapindas  in  18S9  assented 
to  an  adoption  by  a  widow.  The  assent  was  to  her  adopting  any 
son  at  any  time.  The  widow  actually  adopted  nine  years  later 
in  1898.  In  the  meanwhile  some  of  the  assenting  sapindas  had 
died : — 

Held  that  the  assent  was  not  sufficient  to  validate  the 
adoption. 

P.  S.  Sivaswami  Aiyar  (with  V.  Bamesam  and  fif.  Srinivasa 
Aiyangar)  for  appellant. 

T.  V.  Seshagiri  Aiyar  for  V.  Krishnasami  Aiyar  (with  P.  B 
Sundara,  Aiyar  and  K.  Subramania  Sastri)  for  respondents. 


Subrahmania  Aiyar  J.       ) 

Davies  J.  >  C.  M.  *S.  A.  No.  15  of  1901. 

1903,  Mar.  13,  ) 

Civil  Procedure  Code,  8s.  211,  396— Partition— Mesne  Profits 
— Date  up  to  which  recoverable. 

Partition  decree  is  complete  when  the  lands  to  be  allotted  to 
each  sharer  is  ascertained  and  the  court  allots  separate  lands  to 
each.  Mesne  profits  directed  to  be  paid  by  the  preliminary  decree 
settling  the  shares  are  therefore  recoverable  for  a  period  which 
is  within  three  years  of  the  final  decision  though  more  than  three 
years  from  the  date  of  the  preliminary  decree. 

K.  8rinivasa  Aiyangar  for  appellant. 
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Beruon  J. 
Bhaahyam  Aiyangar  J.       S'S.  X  1174  of  1900. 
1903,  Ifor.  17. 


!' 


Madras  Act  II  of  1864^  S.  51 — Limitation — Suit  to  set  aside 
sale — Sale  void  for  wa/nt  of  jurisdiction. 

The  suit  was  brought  to  set  adde  a  revenue  sale  held  under 
the  Revenue  Recovery  Act  within  one  year  from  the  date  of  confir- 
mation^ but  after  six  months  from  the  date  of  sale.  The  amount  of 
arrears  was  tendered  to  the  village  officials  the  day  before  the  sale, 
but  the  village  officials  in  collusion  with  the  purchasers,  refused 
to  accept  the  amount  and  held  the  sale.  It  was  contended  that  the 
limitation  prescribed  in  S.  59  of  the  Act  cannot  apply  inasmndi 
as  the  sale  itself  was  without  jurisdiction  and  therefore  not  a  sale 
under  the  Act. 

Held  that  the  limitation  was  6  months  from  the  date  of  sale 
as  prescribed  in  S.  59  of  Act  II  of  1864. 

F.  Mamesam  for  appellants. 

K.  Bamachandra  Aiyar  for  respondents. 


! 


Suhrahmania  Aiyar  J. 

Davies  J.  V  C,  M.  A.  155  of  1902. 

1903,  Mar,  19. 

Res  judicata — Suit  for  acceptance  of  patta  in  Revenue  Court 

— Suit  for  rent  for  same  year. 

Where  the  Revenue  Court  declares  a  patta  to  be  proper  and 
enforces  acceptance  of  patta,  it  is  not  open  to  the  Civil  Court  ins 
suit  for  rent  for  the  same  fasli  to  go  behind  the  judgment  of  tie 
Revenue  Court  and  inquire  into  the  propriety  of  patta.  He 
decision  of  the  Revenue  Court  is  conclusive  for  that  fasli  and 
binds  all  courts,  as  it  would  defeat  the  very  object  of  the  revenue 
suit  to  allow  the  propriety  of  the  patta  to  be  again  questioned.  The 
principle  of  competency  of  the  court  which  tried  the  earlier  suit  to 
try  the  later  suit  is  not  applicable  where  the  object  matter  is  the 
same. 

Rangayya  Appa  Rao  v,  Ratnam^  referred  to, 

S,  Oopalasami  Aiyangar  for  appellant. 
T.  V.  Seshagiri  Aiyar  for  respondent. 


1.    I.  L.  R.,  SO  M.  892. 


Digitized  by 


Google 


27 


Bsnaon  J» 
Bhashyam  Aiyangar  J.       ^  8.  A.  1138  of  1901. 
1903,  Mar.  19. 


I  8.  A. 


Insolvency — Vesting  order — Discharge — Composition  before 
discharge — THtle  of  trustee — Insolvency  Act,  8.  7. 

When  a  vesting  order  becomes  null  and  void  under  S.  7  of  11 
Vict.  Cap.  XXI,  it  operates  retrospectively  from  the  date  of  the 
vesting  order  subject  to  the  proviso  and  the  effect  except  for  the 
proviso  is  the  same  as  if  the  property  was  throughout  in  the 
original  owner. 

When  after  the  vesting  order  the  debtor  entered  into  a  com- 
position with  the  creditors,  and  on  the  production  of  the  composition 
deed  the  Insolvent  Court  dismissed  the  petition  so  as  to  discharge 
the  vesting  order,  a  creditor  contended  that  the  composition  was 
of  no  effect  and  the  tarustee  under  it  acquired  no  title  to  the  debt- 
or's property,  as  on  the  date  of  the  composition  the  debtor  was 
possessed  of  no  property  to  transfer  to  the  trustee. 

Held,  that  on  the  dismissal  of  the  petition  it  was  as  if  the 
vesting  order  had  never  been  passed  and  that  the  trustees  acquired 
a  valid  title  under  the  composition  deed. 

V.  Krishnaswami  Aiyar  and  A,  8.  Balasubramania  Aiyar  for 
appellants. 

T.  V,  Seshagiri  Aiyar  and  F.  Ramesam  for  R.  Kuppusami 
Aiyar  for  respondents. 


J.       I  A. 


Benson  J. 
Bhashyam  Aiyangar  J.       [•  A.  186  of  1901. 
1903,  Mar.  20. 


Hindu  law — Illegitimate  son  and  adopted  son — Bight  of  illc' 
gitimate  son  to  claim  partition  against  adopted  brother  and  his 
cousins — Maintenance. 

A,  died  leaving  an  illegitimate  son,  his  own  father  and  a 
brother.  Subsequently  a  son  was  adopted  to  A.  by  his  wife.  Then 
the  father  died,  and  then  the  brother  died   leaving  a  son.     The 
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ill^timate  son  sued  for  partition  of  the  family  properties  between 
him,  his  adoptive  brother,  and  his  cousin  : — 

Held,  that  he  was  not  entitled  to  claim  partition  against  a 
collateral  who  had  succeeded  to  his  father^s  properties  by  survivor- 
ship. 

Held,  also,  that  he  was  entitled  to  maintenance,  which,  however, 
would  not  be  that  of  a  disqualified  heir  but  only  a  compassionate 
allowance. 

V.  C,  Desikachariar  for  appellant. 

F.  Kriahnaswami  Aiyar,  P.  R.  Sundara  Aiyar  and  K.  N.  Aijj^ 
Aiyar  for  respondents. 


Benson  J.  ") 

Bhaahyam  Aiyangar  J.        [  S.  A.  1627  &  1628  of  1901. 
1903,  JIfar.  20.  J 

Hindu  law — Widow — Presumptive  reversioner — RelinquM* 
ment  in  favour  of  widow — Donee  of  widow — Title  of  donee  <u 
against  reversioner. 

The  presumptive  reversioner  of  a  Hindu  widow  relinquisked 
his  reversionary  claim  to  the  widow  for  consideration  and  authoris- 
ed her  to  alienate  the  properties  at  her  will  and  pleasure.  At  her 
death  she  gifted  the  properties  to  the  plaintiff.  Even  before  her 
death,  the  reversioner  purported  to  mortgage  his  reversion  to  the 
defendant  who  obtained  a  decree  for  sale  and  purchased  the 
properties  in  execution.  The  plaintiff  brought  this  suit  for  ft 
declaration  that  the  mortgage  and  sale  were  not  binding  on  him. 

Held,  that  th^  relinquishment  did  not  operate  to  divest  the 
reversioner  of  his  reversion  and  that  the  widow's  donee  was  not 
entitled  to  the  estate  as  against  the  reversioner. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

F.  Krishnaswami  Aiyar  for  respondent. 
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Benson  J. 
JBhashyam  Aiyangar  J .        ^  S.  A.  No.  1633  0/ 1901, 
1903,  jSf ar.  23. 


Civil  Procedure  Code,  8.  43 — Injmiction  to  vacate — Possession 
— Unregistered  lease — Payment  of  rent — Ejectment. 

Plaintiff  brought  a  suit  in  1899  for  arrears  of  rent  due  from 
defendant  and  for  an  injunction  against  the  defendants  to  vacate 
the  house.     The  claim  was  based  under  a  rent  deed  executed  by- 
defendants  in  1894.     The  District  Munsif  dismissed  the  suit  on  the 
ground  that  the  lease  deed  not  beiog  registered  was  inadmissible  in 
evidence,  and  also  held  that  the  prayer  for  injunction  (plaintiff 
being  out  of  possession)  could  not  be  sustained  and  that  the  proper 
prayer  was  one  for  possession.     The  plaintiff  thereupon  brought 
the  present  suit,  basing  his  claim  on  his  title  for  possession  and  for 
damages  (being  the  amount  of  rents  for  3  years  prior  to  suit).     The 
District  Munsif  found  that  the   defendants  were  paying  rent  to 
plaintiff  and  that,  therefore,  the  plaintiff  was  in  possession  within  12 
years  prior  to  suit  and  decreed   the  plaintiff's  claim.     The  District 
Judge  on  appeal  reversed  the  Munsif's  decree,  holding  that  the 
suit  was  barred  by  S.  43,  C,  P.  C. 

Held  (1)  that  S.  43  was  inapplicable  to  the  case  and  that  the 
suit  based  on  title  was  maintainable ; 

(2)  that  a  prayer  for  an  injunction  directing  the  defend- 

ants to  vacate  the  house  was  nothing  but  a  prayer 
for  possession  ; 

(3)  that  the  proper  remedy,  if  any,  for  the  plaintiff  was 

to  bring  a  suit  for  ejectment  on  denial  of  plaintiff's 
title,  if  any  ; 

(4)  that  the  suit  upon  title  could  not  be  sustained  when 

in  fact  the  Munsif  had  found  payment  of  rent  by 
defendant. 

S.  Srinivasa  Aiyar  for  appellant. 

P.  B.  Bundara  Aiyar  for  respondent. 
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Benson  J. 
Bhashyam  Aiyangar  J,       ^  8.  A,  No.  1473  of  1901. 
1903,  Mar.  24. 


Hindu     law — Maintenance — Illegitimate  son-^Son  bom  of  a 
native  Christian  by  a  Sudra, 

An  illegitimate  child  of  a   Hindu  Sudra  by  a  native  CliriBtian 
concubine  is  not  entitled  to  claim  maintenance  from  his  estate. 

F.    Krishnaswami  Aiyar  and  A.  MZafcan^aii/ar  for  appellanta. 

/.  Xf.  Rosario  for  respondents. 


]■ 


Chief  Justice, 

Boddam  J.  5-  C.  M.,  P.  Nos.  987,  988  of  1900. 

1908,  Mar.  26. 


Redemption — Interest  in  property — Agency  coupled  with 
interest. 

Where  agency  coupled  with  interest  is  created  in  reepect 
of  mortgaged  properties,  the  agent  is  entitled  to  redeem  in  his 
own  name  under  S.  91  of  the  Transfer  of  Property  Act. 

Where  after  mortgaging  devaswom  properties,  the  stani 
appointed  an  agent  to  manage  the  properties  for  18  years  and 
authorised  him  to  recoup' himself  for  all  expenses  incurred  from 
the  income  of  the  stanom  properties  including  the  devaswom, 
the  agent  had  an  interest  in  the  properties  within  S.  91  of  Transfer 
of  Property  Act  and  could  redeem  in  his  own  name. 

Muhammad  Mohidin  Sait  v.  The  Municipal  Gommissvmers 
the  City  of  Madras^  reversed  on  review. 
P.  B.  Sundara  Iyer  for  petitioner. 
K.  P.  Govinda  Menon  for  respondents. 


,|, 


Benson  J. 
Bhashyam  Aiyangar  J.     S-  S.  A.  No.  840  of  1900. 
1903,  Mar.  25. 

Limitation  Act,  S.  14 — Prosecution  of  suit — Due  diligence'^ 
Same  cause  of  action — Same  plaintiffs — Same  reliefs. 

In  1889,  two  persons  brought  a  suit  in  the  District  Mansifs 
Court  to  recover  certain  properties  as  reversioners  to  a  widow 

l.;;l.  h.fi.,  26  M.  118. 
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who  died  in  1879.  A  third  person  claimed  as  being  jointly 
entitled  with  them  and  was  added  as  plaintiff.  The  defendants 
objected  to  the  valuation  of  the  suit.  The  Commissioner  who 
was  appointed  to  ascertain  the  valuation  reported  that  the  proper- 
ties were  undervalued  and  the  proper  valuation  took  the  case 
out  of  the  jurisdiction  of  the  Court.  The  District  Munsif  directed 
the  return  of  the  plaint  for  presentation  to  the  proper  court. 
This  was  in  March  1890.  In  April  the  two  plaintiffs  who  originally 
instituted  the  suit  gave  up  some  items  in  order  to  bring  it 
within  the  jurisdiction  of  the  court  and  asked  the  Munsif  to 
retain  the  plaint  ou  his  lile  and  proceed  to  hear  the  case  in  respect 
of  the  other  items.  The  District  Munsif  gave  a  decree  in  favour 
of  the  original  plaintiffs^  holding  that  the  additional  plaintiff 
was  not  entitled.  The  defendants  appealed,  one  of  their  contentions 
being  that  the  plaintiffs  ought  not  to  have  been  allowed  to 
relinquish  items  after  the  institution  of  the  suit  in  order  to  give 
jurisdiction  to  the  Court.  In  August  1894  the  District  Judge 
returned  the  plaint  for  presentation  to  the  proper  Court.  This 
suit  was  filed  soon  after  in  the  Subordinate  Court^of  Nellore. 

The  defendants  contention  was  that  thesuit  was  barred. 
As  to  whether  S.  14  will  give  the  plaintiffs  a  deduction  of  time 
spent  in  prosecuting  the  previous  suit  the  defendants  contended 
(1)  that  at  least  as  to  the  items  relinquished  there  was  no 
proceeding  prosecuted  with  due  diligence  between  March  1890 
and  August  1894,  and  (2)  that  no  deduction  could  be  claimed  at 
all  because  the  suit  was  not  on  the  same  cause  of  action  the 
plaintiffs  and  the  properties  claimed  not  being  the  same. 

Held  (1)  that  the  plaintiffs  were  entitled  to  a  deduction  of  time 
between  those  dates  and  the  suit  was  therefore  not  barred,  (2)  that 
the  omission  of  the  added  plaintiff  was  no  objection  especially 
as  he  had  been  found  not  to  be  entitled,  and  (3)  that  the  plaintiffs 
were  entitled  to  all  the  items  including  those  wrongly  relinquished 
in  the  District  Munsif's  Court. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

P.  B.  Swhdara  Aiyar  and  P.  Nagabhushanam  for  respondent. 
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Bensofi  J.  ') 

Bhashyam  Aiyangar  J.      >fif.  A.  Nos.  1046  and  1047  of  1901. 
1903,  Mar.  26.  J 

Pa^^a — Sale  of  part  of  patta  lands — Default  of  patiadar  to 
pay  his  qvota  of  revenue — Sale  of  purchaser's  land — Purchase  by 
patiadar — Trust — Cancellation  of  sale — Revenue  Recovery  Aety 
8.59. 

A  pattadar  after  alienating  part  of  the  properties  comprised 
in  his  patta  committed  default  in  payment  of  his  quota  of  revenue. 
The  properties  including   those  alienated  were   brought   to  sale 
under    the    Revenue    Recovery    Act.     The  properties  were  pur- 
chased by  a  third  party.     The  alienee  brought  this  suit  alleging 
that  the  pattadar  was  the  real  purchaser  and  that  the  sale  could 
not  afEect  his  rights.     Both  the  Courts  below  dismissed  the  soil 
as  barred,  the  suit  not  having  been  brought  within  six  months  of 
the  sale.     It  was  contended  that  the  suit  was  not  really,  though 
expressed  to  be,  a  suit  for  cancellation  of  sale,  that  the  pattadar 
having  purchased  the   properties  in  a  sale  due  to  his  default  in 
paying  his  quota  of  revenue  which  was  a  duty  he  owed  to   the 
alienee,  should  hold  them  in  trust  for  the  alienee. 

Held  that  even  where  fraud  is  alleged  a  suit  to  set  aside  a 
revenue  sale  should  be  brought  within  six  months,  but  that  this 
suit  was  not  to  set  aside  a  sale  but  to  affirm  the  sale  and 
enforce  the  constructive  trust  to  which  the  properties  were  subject 
in  the  hands  of  the  pattadar  and  that  the  suit  was  therefore 
not  barred. 

F.  Krishnaswami  Aiyar  and  A.  Nilakanta  Aiyar  for  appellant 

P.  S.  Sivaswami  Aiyar  for  respondent. 


} 


Benson  J. 
Bhashyam  Aiyangar  J.      ^8.  A.  No.  459  of  1901. 
1903,  Mar.  26. 

Hindu  Law — Sister — Provision  for  marriage. 

Where  brothers  forming  members  of  an  undivided  Hindu 
family  have  an  unmarried  sister,  provision  for  the  sister's  marriage 
will  usually  be  made  only  at  the  time  of  her  marriage. 

In  this  case  all  the  properties  of  the  family  were  sold  in 
execution  and  the  balance  of  sale  proceeds  after  discharging  the 
debt  was  in  Court.  The  sister  brought  this  suit  for  having  some 
provision  made  for  her  maintenanco  and  marriage. 
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Held  ihat  the  sister  was  entitled  to  maintenance  until  marriage, 
and  that  having  regard  to  the  fact  that  the  money  in  court  was 
the  only  property  had  by  the  family  provision  ought  also  to  be 
made  for  her  marriage  though  the  marriage  was  not  about  to  be 
celebrated. 

Their  Lordships  ordered  250  Rs,  to  be  paid  to  the  guardian 
after  taking  security  from  him  for  the  return  of  the  money  to 
the  brothers  if  the  marriage  of  the  sister  was  not  celebrated. 

P.  R.  8unda/ra  Aiyar  for  appellant. 

K.  Narayana  Row  for  respondent. 

Chief  Justice.  ) 

Boddam  J.  [  8.  A.  No.  1606  o/1901. 

1903,  Mar.  26.  ) 

Lease — Assignment — Rent^^Liability  of  assignee. 

The  assignee  of  a  lease  is  liable  for  rent  accruing  due  after 
assignment  by  reason  of  the  privity  of  estate  between  the  assignee 
and  the  landlord^  even  though  the  assignment  was  against  covenant 
not  to  *'  sublease,  etc.,  and  the  assignee  was  not  recognized  by  the 
landlord  as  lessee/' 

Kunhanujan  v.  Anjelv}  followed. 

An  assignee  of  the  interest  of  one  of  several  joint  and  several 
lessees  stands  in  the  shoes  of  his  assignor  and  is  jointly  and 
severally  liable  for  rent. 

p.  R,  Sutidara  Aiyar  for  appellant. 

F.  Krishnaswami  Aiyar  and  8.  8rinivaba  Aiyar  for  A,  8. 
Bala^ubrahmania  Aiyar  for  respondents. 

Subrahmania  Aiyar  J.     ^ 

Davies  J.  >     C.  M.  8.  A.  No.  28  of  1902.* 

1903,  Mar.  27.  ) 

Execution — 8tep  in  aid-- Limitation — Batta. 

Payment  of  batta  unaccompanied  by  any  application  is  not  a 
step  in  aid  of  execution  and  cannot  afford  a  fresh  starting  point  of 
limitation  within  Art.  179  of  the  Limitation  Act. 

liadha  Prasad  8ingh  v.  8undar  Latl^  not  followed  ;  Maluk- 
chund  Ratanchand  v.  Natha^  and  Thakur  v.  Katvmru*  followed. 

C.  8ankaran  Nair  for  appellant. 

C.  V.  Anantakrishnaiyar  for  respondent. 

i;    T.L.B.,17M.296.                                    3.    I.  L.  K.,  26  B.  639. 
2.    I.L.B.,9C.  «44..  4. 
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Sulrahmania  Aiyar  J.    \ 

£dd^  J-  >S.  A.  Nos.  1385  and  1386  of  1901. 

1903,  Feb.  27  &  April  8.    ) 


Two  QO'uralans — Suit  by  one — The  other  not  asked  to  join, 
but  made  defendant. 

On  a  reference  to  the  Fall  Bench  by  Subrahmania  Aiyar  and 
Bhashyam  Aiyangar  JJ.  in  consequence  of  doubts  expressed  ae  to 
the  correctness  of  the  decision  in  Savitri  Antarjanam  v.  Raman 
NambttdrV  for  reasons  stated  in  S.  A.  Nos.  77  and  78  of  1901,  the 
Full  Bench  held  that  one  of  two  co-uralans  may  without  averrinf 
in  the  plaint  that  the  other  uralan  was  asked  to  join  the  fonner 
as  co-plaintiff  and  that  he  refused  to  do  so,  bring  a  suit  for 
redeeming  a  mortgage  made  by  the  predecessors  in  title  of  the 
two  uralans  making  the  other  uralan  a  party  defendant  along  with 
the  mortgagees. 

P.  B,  Sundara  Aiyar  and  C.  V.  Anantakrishna  Aiyar  for 
appellant. 

V.  Byru  Nambiar  and  B.  Govindan  Nambiar  for  respondents, 


! 


Chief  Justice. 
Bhashyam  Aiyangar  J.    [•     S.  A.  No.  1524  of  1901. 
1903,  April  2. 


Registration  Act,  8.  17 — Lease  with  rent  in  kind — Ter9  of 
lease  not  exceeding  five  yea/rS'^Compulsory  registration. 

A  lease  wherein  the  rent  fixed  is  not  in  money  (exceeding 
Rs.  50)  but  in  kind  is  not  compulsorily  registrable  if  the  term 
of  the  lease  does  not  exceed  5  yeairs. 

K.  Ramachandran  for  appellant. 

T.    V.  Beshagiri  Aiyar  for  respondent. 


1.    I.  L.  B.,  24  H.  296. 


Digitized  by 


Google 


Subrahmania  AiyarJ.      ^ 

Benson  J.  >     Beferred  Case  No.  2  o/1903. 

1903,  April  2.  J 


Small  Cause  Suit — Suit  filed  on  regular  side^^No  objection  to 
jurisdiction — Objection  taken  in  appeal — Reference  to  High  Court, 

A  suit  which  was  cognizable  by  a  Court  of  Small  Causes  was 
filed  on  the  Begular  Side  of  the  Munsif's  Court.  Objection  as  to 
jurisdiction  was  not  ,taken  by  the  defendant  and  a  decree  was 
passed  by  the  Munsif  in  plaintiff's  favour.  The  defendant  appealed 
to  the  District  Court,  took  objection  to  jurisdiction  of  the  District 
Munsif  for  the  first  time  in  the  District  Court.  The  District 
Judge  referred  the  case  to  the  High  Court  under  S.  646-B. 

Their  Lordships  went  into  the  merits  of  the  case  and  confirmed 
the  Munsif's  decree. 

Suresh  Chunder  Maitra  v.  Kristo  Rangini  Dasi]  followed. 

C.  Krishnan  for  appellant. 

r,  V.  Seshagiri  Aiyar  for  respondent. 


■} 


Chief  Justice, 
Subrahmanya  Aiyar  J.   ^   8.  A.  Nos.  1637  and  1215  o/1901. 
1903,  April  7. 

Appeal-^Order  rejecting  an  appeal  as  barred. 
An  appeal  lies  from  an  order  rejecting  an  i^peal  as  presented 
out  of  time. 

Judgment  was  delivered  on  22nd  of  December  1900  between 
4  and  5  p.m.  The  Chirstmas  holidays  began  the  next  day.  The 
Court  re-opened  on  the  7th  January  1901,  when  application  for 
copy  of  judgment  was  put  in  and  the  appeal  was  filed  on  a  day 
when  it  will  be  in  time  if  the  time  between  22nd  December  1900, 
and  7th  January  1901,  were  excluded.  It  was  contended  for  the 
appellant  that  the  time  should  be  excluded  as  he  could  not 
have  possibly  applied  for  copies  on  22nd  December  1900  as  the 
judgments  was  delivered  after  4  f.h.  and  no  application  for  copies 
could  have  been  made  after  that  time  under  the  rules.  It  was 
contended  for  the  respondent  that  the  words  ''requisite  for  obtain- 
ing copies''  presupposes  the  existence  of  an  application  already 
made,  and  in  the  absence  of  such  application  the  time  preceding 
the  application  could  not  be  deducted. 

1.    I.  li.  It.,  21  C.  248.  
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Held  that  the  time  between  22nd  December  1900  and  7th 
January  1901  should  be  deducted  in  appellant's  favour  and  that  the 
time  "  requisite  for  obtaining  copies'*  included  the  time  requisite 
for  making  an  application  for  a  copy. 

T.  Subrahmanya  Iyer  for  P.  8.  Sivaswami  Aiyar  for  appel- 
lant. 

F.  Krishnaswami  Iyer  and  C.  V.  Krishnaawami  Iyer  for 
respondent. 

K.  Ramachandra  Aiyar  for  respondent  in  S.  A.  No.  1637  of 
1901. 


Xc.M. 


Benson  J. 
Bhashyam  Aiyangar  J.     S-  C.  M.  A.  No.  142  of  1902. 
1903, /prt7  17. 

Hindu  Law — Joint  family-^Decree  against  one  brother — Beaih 
— Survivor — Execution — Representative. 

A  suit  was  brought  by  plaintiff  against  1st  defendant  for 
dissolution  of  a  partnership  and  for  a  share  of  the  profits.  A 
decree  in  personam  was  passed  against  the  1st  defendant  in  favour 
of  the  plaintiff.  Subsequent  to  the  decree  the  1st  defendant 
died  and  the  plaintiff  applied  for  bringing  the  widow  of  the  let 
defendant  and  his  undivided  brother  as  legal  representatives  on  the 
record  and  for  execution  being  ordered  against  them.  The  suit 
was  not  brought  against  the  1st  defendant  as  representing  his 
family.  The  District  Judge  allowed  the  widow  and  the  brother 
to  be  brought  on  the  record  and  ordered  execution  against  them 
in  so  far  as  they  had  received  the  assets  of  the  1st  defendant. 

Held  that  execution  could  not  be  ordered  against  the  undivided 
brother  as  regards  the  assets  (whether  of  the  family  or  of  tlie 
pai'tnership)  which  has  descended  to  him  by  survivorship. 

Hanumantha  v.  Hanumayya^,  Karpakambal  v.  Subbayyan^, 
and  Muttia  v.  Virammal^  followed. 

Also  that  the  brother  should  not  have  been  made  legal  repre- 
sentative of  his  deceased  brother,  but  that  attachment  can  be  made 
of  any  self-acquired  property  of  the  deceased  in  the  hands  of  the 
brother,  just  as  in  the  hands  of  any  stranger. 

V.  Krishnaswami  Aiyar  and  S.  Srinivasa  Aiyar  for  appellant. 

p.  R,  Sundara  Aiyar,  T.  Bangaramanujachariar  and  T.  F. 
Qopala^aami  Mudaliar  for  respondent. 

1.    LL.B.,M.282.  3.    Ibld,ia84.  8. 1.  L.  B.,  10  M.  388. 
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j.  CM. 


Sulrahmania  Aiyar  J. 

Benson  J.  [-  C.  M.  A.  No.  139  of  1902. 

1903,  April  2. 


C.  P.  C.  8.  523 — Agreement  to  refer  to  arhitration-^Agree- 
ment  filed  in  court — Subsequent  death  of  one  of  the  parties^* 
Legal  representative's  right  to  continue  arbitration. 

An  agreement  to  refer  to  arbitration  was  filed  in 'court  under 
S.  523,  Civil  Procedure  Code,  and  a  reference  was  made  to  the  arbi- 
trators by  consent  of  parties.  Subsequently  before  the  award  was 
made>  one  of  the  parties  died. 

Held,  that  the  death  of  one  of  the  parties  did  not  put  an  end 
to  the  arbitration,  as  the  right  dealt  with  in  the  reference  survived 
the  death  of  the  party  and  as  the  deceased  man's  legal  representa- 
tives could  carry  on  the  arbitration. 

K.  Jagannatha  Aiyar  for  V.  Bamesam  for  appellant. 

K.  Subramania  8astri  for  respondent. 


[  CM. 


Benson  J. 
Bhashyam  Aiyangar  J.      ^  C  M.  A.  No.  185  of  1902. 
1903,  April  22. 

ExeetUion  application  against  deceased  Judgment^debtor  after 
direction  to  bring  legal  representatives  on  record — Limitation,  no 
Mving  of-^No  application  against  legal  representatives  within  3 
years  after  knowledge  of  death. 

The  decree-holder  put  in  an  application  for  execution  against 
the  deceased  judgment-debtor.  The  notice  was  returned  with  the 
endorsement  that  the  judgment-debtor  was  dead.  The  Court 
thereupon  directed  the  decree-holder  to  bring  the  legal  represen- 
tatives of  the  judgment-debtor  on  record.  That  was  not  done  and 
a  second  application  for  execution  against  the  deceased  judgment- 
debtor  was  put  in. 

Held,  that  the  second  application  was  bad  and  could  not  save 
any  subsequent  application  from  the  bar  by  limitation  under  Art. 
179. 

K.  Subramania  Sa^tri  for  appellant, 

F.  Ramesam  for  respondent. 
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Benson  J.  \ 

Bhashyam  Aiyangar  J.      >  C.  B.  P.  No.  273  of  1902. 
1903,  April  23.  J 

Indian  Contract  Act  Ss*  69,  70 — Repair  of  Government  tank 
by  Government-^LiabiUty  of  inamdar   having  lofkb  *»  ♦rrigofod  ar^ 
to  contribute. 

Government  repaired  a  certain  tank.  Of  the  lands  irripfated 
by  the  tank  ^  was  ryotwary  land  and  |  was  the  land  of  the  de- 
fendant who  owned  the  same  as  inamdar.  The  suit  was  brooglit 
by  Government  for  contribution  by  defendant  of  -J-  of  the  cost  of 
repairs. 

Their  Lordships  held  that  the  inamdar  was  not  liaUe  to 
contribute  and  that  Ss.  69  and  70  of  the  Indian  Contract  Act  did 
not  apply. 

Dennodara  Mudaliar  v.  Secretary  of  State  for  India^  disdn- 
gnished. 

The  Government  Pleader  {E,  B.  Powell)  for  petitioner. 
P.  B.  Sundara  Aiyar  for  respondent. 


■! 


Benson  J. 
Bhashyam  Aiyangar  .J.     ^   8.  A.  No,  1431  of  1901. 
1903,  April  24. 

Dedication  of  land  to  an  uhl^^Gift-^-rCompvisory  registration, 
effect  of — Public  cw  donee. 

Where  a  person  conveys  some  lands  to  an  idol  in  the  following 
terms :  ^'  I  found  you  in  the  inam  land  which  I  bought  from  carpeo- 
ters  and  Bayapareddi  Yam  and  which  I  was  enjoying.  You  hire 
been  placed  there.  The  land  of  5  Kunchams  is  given  to  yoo  o^ 
of  my  own  free  will,  so  that  a  temple  may  be  built  on  it.  In  case 
a  permanent  temple  be  built  for  you,  neither  I  nor  my  heirs  wil^ 
object.    I  bind  myself  to  be  your  Dharmakarta.'' 

Held,  that  the  words  amounted  to  a  dedication  of  the  temple 
to  the  public. 

That  the  word  ^'  donee''  was  not  applicable  to  the  public  bat 
only  to  an  ascertained  person  and  the  instrument  of  dedication  was 
thereiore  not  an  instrument  of  gift. 

That  the  instrument  of  dedication  though  compulsorily  regis- 
tered conveyed  the  property  to  the  public. 

T.  V.  Beshagiri  Aiyar  for  appellant. 

K.  Narayana  Bow  for  respondent. 


1.    I.  L.  R.,  1»  H.  88. 
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Subrahmania  Aiyar  J. 

Uoore  J.  ^  S.  A.  No.  1678  of  1 901. 

1903,  Afril  24. 


Oovernment  tanh-^Bight  to  water — Bund — Deficiency  in  supply^^ 
Bight  of  suit. 

The  defendants  cut  off  a  bund  of  a  Government  tank  irrigating 
the  land  of  the  plaintiffs.  The  supply  of  water  to  the  plaintiff's 
lands  was  alleged  to  have  consequently  diminished  and  the  plaintiffs 
sued  the  defendants  for  injunction  and  damages. 

Held,  that  the  plaintiffs'  right  or  interest  in  the  Government 
tank  was  either  an  easement  or  a  right  in  the  nature  of  an  ease- 
ment and  their  interest  in  the  tank  gave  them  the  right  to  sue  for 
the  relief  prayed  for  against  the  defendants  who  did  not  act 
under  the  authority  of  Qt)vernment. 

F.  Krishnaswami  Aiyar  and  C.  V,  Krishnaswami  Aiyar  for 
appellant. 

P.  B.  Sundara  Aiyar  and  A.  8.  Balasubrahmania  Aiyar  for 
respondent. 

Chief  Justice  "J 

BhashyamJiyangarJ.   t    fif.  ^.  J^To.  1568  o/ 1901. 

1903,  July  is.  3 

Construction — ^'Avofiyamayi    Chodikumbole" — ** Avasya^inayi    Ven- 
dumbole." 

The  question  referred  to  the  Full  Bench  was  one  of  construc- 
tion of  the  words  '*  Avasyamayi  Chodikumbole"  and  "Avasyamayi 
Vendumbole"  in  twokanom  documents.  The  point  was  whether  the 
words  mean  nothing  more  than  "on  demand,"  or  ''on  demand 
based  on  some  special  exigency"  on  the  part  of  the  plaintiffs' 
mortgagors. 

ffeW  :— following  S.  A.  No.  1665  of  1898  that  the  words  do 
not  impose  on  the  mortgagor  the  obligation  to  show  fiome  special 
exigency  before  redeeming. 

I.  L.  R.,  14  M.  76  overruled. 

JBT.  P.  fiovinda  Menon  for  appellant. 

C.  V.  Anantahrishna  Aiyar  for  respondents, 
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Chief  Justice  "^ 

Bha.hyamJ^iyangar  ,1.      I    ^   ^   ^^    ,^qj  ^^  ^g^j 

1903,  JaZy  14.  ) 

Suit  for  declaration — Vakil's  fees. 

In  a  suit  for  a  declaration  that  plaintifE  has  got  a  right  to  have 
his  name  registered  by  the  Revenue  authorities  as  owner  of 
immoyeable  property,  the  declaration  was  valued  at  Rs.  250  and  the 
consequential  relief  at  Ks.  5.  The  Courts  below  granted  a  derre* 
for  the  plaintiff  and  allowed  a  fee  of  Us.  250  for  the  plaintiff N 
Vakil.  It  was  objected  to  in  second  appeal  that  the  suit  was  one 
for  a  declaration  in  respect  to  immoveable  property  which  according 
to  the  plaint  is  valued  at  Bs.  255,  and  that  no  fee  higher  than  the 
ad  valorem  fee  on  that  amount  can  be  allowed. 

Their  Lordships  Mr.  Justice  Subrahmania  Aiyar  and  Mr. 
Justice  Moore  before  whom  the  case  first  came  on  for  disposal 
referred  the  following  question  to  the  Full  Bench. 

''In  a  case  for  a  declaration  with  respect  to  immoveable 
property  is  the  fee  to  be  allowtjd  to  a  Vakil  limited  to  a  sum  not 
exceeding  the  maximum  fee  allowable  in  a  suit  for  the  possej^sion 
of  the  same  property." 

Their  Lordships  answered  the  question  in  the  affirmative. 

C.  Ramachandra  Hao  Saheh  for  appellant. 

JT.  Narayana  Rao  for  respondent. 


Benson  J. 
Bhashyam  Aiyanyar  J.       ^  8.  A.  No.  777  o/190!. 
1903,  July  15. 


!■■ 


Civil  Procedure  Code,  8,  13,  dome  2  and  8.  43 — Suit  upon  a 
mortgage — Specific  mortgage  found  false — Fresh  suit  upon 
admitted  mortgage  alleged  to  be  discharged — Bes  judicata. 

While  S.  43,  C.  P.  C,  requires  all  reliefs  claimable  under  a 
single  cause  of  action  to  be  claimed  in  a  ningle  suit  and  bars  a 
fresh  suit  for  any  reliefs  so  omitted^  S.  13,  Clause  2,  requires  all 
grounds  of  attach   or  defence  relating  to   the   cause  of  action  in 
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the  plaint  to  be  put  forward  and  if  omitted  deeras  them  to  have 
been  raised  and  decided. 

But  neither  S.  13  nor  S.  43  bars  a  fresh  suit  based  upon  a 
distinct  cause  of  action,  even  though  the  reliefs  claimed  or  the 
subject-matter  may  happen  to  be  the  same  in  both  suits*  For 
example,  a  suit  for  property  as  heir  or  survivor  will  be  no  bar 
to  a  suit  upon  a  devise  by  will.  Kameswar  Prasad' 8  case,  I.  L.  H.^ 
20  C  7  explained. 

On  this  principle  the  dismissal  of  a  suit  on  the  ground  that 
the  cause  of  action  alleged  is  false  (either  because  the  facts  proved 
do  not  make  out  a  cause  of  action  or  because  the  facts  alleged 
are  false)  does  not  bar  a  suit  upon  the  true  cause  of  action. 

Where  a  suit  upon  a  mortgage  was  dismissed  on  the  ground 
that  the  mortgage  was  not  proved  and  a  fresh  suit  was  brought 
upon  another  mortgage  which  the  defendant  admitted  but  Alleged  to 
have  been  discharged,  held  that  the  suit  was  based  upon  h  different 
cause  of  action  and  was  not  barred  either  under  &•  13  or  S.  43. 

F.  Krishnasami  Aiyar  and  K.  Balamukunda  Aiyar  for  appel- 
lants. 

T.  V.  Seshagiri  Aiyar  for  respondent. 


Xc.M. 


Benson  J. 
Bhishyam  Aiyangar  J.      ^C.  M.  A.  Nos.  Ill  and  112  of  1902. 
1903,  July  16. 

Limitation  Act,  Arts-  178,  179 — Decree  for  sale — Injunction  before 

date  fixed — Application    within   3  years  of   the  removal   of 

injunction  but  more  than  3  years  from  date  fixed -- Limitation, 

Art.  178  of  the  Schedule  to  the  Limitation  Act  is  the 
residuary  article  in  regard  to  applications  and  governs  all  appli- 
cations for  execution  which  do  not  fall  under  Art.  179. 

The  first  column  and  third  column  are  both  parts  of  the 
article  of  limitation  and  should  both  be  considered  in  determining 
whether  the  article  applies. 

Though  therefore  one  of  the  startin?  points  of  limitation 
prescribed  by  the  3rd  column  of  Art.  179  would  ordinarily  in  the 
facts  of  a  case  govern  an  application  for  execution,  yet  if  that 
starting  point  is  not  applicable  because  on  such  date  no  application 
was  possible,  then  Art.  179  will  not  9ipjlj.    In  such  a  case  the 
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application  is  governed  by  the  residuary  article  and  may  be  made 
within  3  years  of  the  date  when  he  can  make  the  application. 

A.  decree  for  sale  was  passed  and  time  was  given  to  the 
judgment-debtor  to  pay  up.  Before  however  that  date  arrived 
and  the  decree-holder  could  apply  for  sale^  execution  of  the  decree 
was  stayed.  An  application  for  execution  was  put  in  within  3 
yeai*s  of  the  discharge  of  the  stay-order  but  more  than  3  years  from 
the  date  fixed. 

Held  that  the  date  fixed  for  payment  of  the  money  from 
which  limitation  will  run  under  Art,  179  was  inapplicable  as  on 
that  date  an  application  was  prohibited  by  the  stay  order,  that 
therefore  Art.  179  was  not  applicable  and  that  as  Art.  178  was  the 
onlv  other  article  the  application  was  not  barred. 

Kaaturi  BangcUyangar  for  appellant. 

A,  8,  Cowdell  and  P.  8,  Sivaswami  Aiyar  for  respondent. 


5 


Bhashyam  Aiyangar  J. 

'    Cr.  B.  C.  No,  189  of  1903. 
1903,  July  16. 

8miction  to  prosecute — Charge  sheet — Case  rejected  for  impropriety 

of  sanction — Joint  Magistrate — Court  to  which  appeals  ordi^ 

narily  lie — Power  of  appellate  Court  to  revoke  sanction  after 

complaint  preferred  to  it  in  accordance  with  the  sanction. 

Even  though  complaint  has  been  preferred  in  accordance  witi 

sanction  and  is  pending?  in  the  Court  to  which  appeals  ordinarily 

lie  from  the  sanctioning  Court,   such   appellate   Court  may  still 

exercise  its  power  of  revoking  sanction  under  S.  195,  Cr.  P.  C. 

A  Joint  Magistrate  is  not '  the  Court  to  which  appeals  ordi- 
narily lie '  from  a  Magistrate  of  2nd  Class,  and  therefore  he  c4innot 
revoke  a  sanction  granted  by  such  Magistrate. 
Cr.  R.  C.  No.  539  of  1902  referred  to. 

Where  sanction  has  been  given  to  prosecute  a  person  for  a 
non^cognisahle  offence,  the  Court  cannot  take  cognisance  of  the  case 
on  a  police  charge  sheet. 

In  the  circumstances  of  the  case  it  was  thought  unnecessary 

to  consider  whether  sanction  could  be  revoked  by  the  appellate 

Court  without  a  petition  therefor ;  or  whether  a  person  other  than 

the  one  to  whom  sanction  was  granted  could  initiate  a  prosecution. 

X.  Bamachandra  Aiyar  as  amicus  curi^. 
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Subrahmania  Aiyar  J. 

Boddani  J.  ^   L.  P.  A.  No.  17  0/  1903. 

1903,  July  27. 


Civil  Procedure  Code,  Ss.  406,  407,  408,  409— Petition  for  leave 
to  appeal  in  forma  pauperis — Meturn  for  furnishing  jxirticulata 
— Enquiry  into  the  truth  of  the  allegations  09i  the  merits. 

The  appellant  filed  a  petition  to  the  District  Judge  of  Coim- 
batore  for  leave  to  sue  as  a  pauper.  The  District  Judge  returned 
the  petition  for  amendment  by  way  of  supplying  more  particulars, 
and  on  receipt  of  the  same»  examined  the  applicant  and  some 
witnesses  and  dismissed  the  petition  on  the  ground  that  the 
amended  petition  was  not  more  explicit  than  the  original  one. 

His  Lordship  the  Chief  Justice  declined  to  interfere  with  the 
order  of  the  District  Judge. 

Heldy  on  appeal  under  the  Letters  Patent, 

(1)  that  the  District  Judge  was  wrong  in  asking  for  parti- 

culars ; 

(2)  that  the  District  Judge  could  ask  for  particulars  under 

S.  50  only  after  the  petition  for  leave  to  sue  as  a 
pauper  was  granted  ;  and 

(3)  that  the  District  Judge  should  not  have  gone  into  the 

evidence  to  investigate  the  truth  or  otherwise  of  the 
allegations  in  the  petition  regarding  the  merits  of  the 
case. 

Matnam  v.  Fappa  (Full  Bench)^  followed. 

V.  Krishnasioami  Aiyar  for  appellant. 

P*  8.  Sivatdoami  Aiyar  for  respondents. 


1.     13  M.  L.  J.  R.,  292. 
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Benaoii  J.  "^ 

Bhashyam  Aiyangar  J.      >  iS.  J.  No.  6tJ6  o/1901. 
1903,  July  28.  3 


Agents'  power  to  compromise^- Power  of  attotmy^  comtructiofi  of— 
Vakil. 

Held,  that  the  limitations  applying  to  the  competency  of 
vakils  to  act  in  certain  matter:}  on  behalf  of  the  client  (i^uch  as  to 
compromise  the  suit)  do  not  necessarily  9,pp\y  to  agents  holding 
power  of  attorney  from  the  client  to  conduct  tlie  suit. 

Where  a  junior  member  of  the  family  gave  a  power  of 
attorney  to  a  senior  member  authorizing  him  to  institute  and 
(x>nduct  all  suits  with  I'eference  to  the  family  assets  nnd  liabilities, 
and  the  senior  member  compromised  a  suit  instituted  on  behalf 
of  both  of  them. 

Held  that  the  power  of  attorney  was  wide  enough  to  include 
the  power  to  compromise. 

T.   V.  Seskagiri  Aiyar  for  appellant. 

V.  KrishHJOswami  Aiyar  and  V.  C.  Deirikachariar  for  reeipuu- 
dent. 


Suhrahmauia  Aiyar  J.     ') 

Boddam  J.  >    C.  M.  A.  No.  21  of  1903. 

I908y  July  30.  J 

Civil  Procedure  Code,  8.  244,  Clatcae  (c) — Executimi  of  decree — 
Agreement  not  to  execute  the  decree — Agreement  prior  to  the 
parsing  of  the  decree — No  sejtarate  suit. 

The  plaintiff  obtained  a  decree  and  applied  for  execution. 
The  defendant  pleaded  in  execution  that  the  decree  could  not  be 
executed  oving  to  an  agreement  between  them,  plaintiff  and 
defendant^  prior  to  the  passing  of  the  decree  to  the  effect  that 
plaintiff  should  not  obtain  a  decree^  and  even  if  he  did  be  should 
not  execute  it.  The  question  arose  whether  that  matter  could  be 
enquired  into  in  execution. 
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Held,  that  the  existence  and  the  validity  of  the  agreement 
ought  to  be  enquired  into  in  execution  and  not  in  a  separate  suit. 

Laldas  v.  Kinkordas^  followed. 

Bmode  Lai  Pakrcuhi  v.  Brajendra  Kumar 8aha^  diatingaished. 

/.  L.  Roaario  for  appellant. 

ST.  Bangaehariar  for  C.  Krishnan  for  respondent. 


Stibrahniania  Aiyar  J.         ") 

Boddam  J.  [►  C.  M.  S.  A.  No.  60  of  1902. 

1903,  July  81.  ) 

Ids  pendens — Decree  for  redemption^-^Sale  by  mortgagee  after  decree 
— yBxecution  after  lapse  of  time  fixed^^DeUvery — Petition  by 
purchaser  to  cancel  delivery. 

An  order  in  execution  of  a  decree  for  redemption  against 
the  judgment-debtor  on  record  is  binding  on  a  purchaser  from  the 
judgment-debtor  subsequent  to  decree  on  the  doctrine  of  lis  pendens 
which  U  applicable  to  execution  proceedings  also. 

Thakur  Prasad  v.  (raya  8ahu%  Shivji  Bam  v,  Waman^,  and 
Ear  Skankar  Prasad  Singh  v.  Shew  Qohind  8haw^  followed. 

A,  decree  for  redemption  was  passed  in  June.  Plaintiff  was 
allowed  six  months'  time  to  pay  up.  After  the  time  fixed  had 
expiredi  the  decree-holder  applied  for  redemption.  The  court  ordered 
delivery  of  the  properties  to  him.  Meanwhile  the  judgment*debtor 
had  transferred  the  property  to  a  third  person.  This  person 
resisted  delivery,  and  having  been  unsuccessful  applied  to  the 
court  to  cancel  the  delivery,  on  the  ground  that  execution  was 
not  taken  out  within  the  time  fixed  by  the  court  and  even  then 
the  full   amount   payable   was   not   paid.      The   District   Hunsif 


1.  I.  L.  R.,  22  B.  463.  4.    I,  J,.  B,  22  B.  039. 

2.  I.  L.  B.,  29  C.  810.  5.    I.  L.  B.,  26  C.  966. 

3.  I.  L.  R.,  20  A.  349. 


Digitized  by 


Google 


46 

dismissed  the  application,  but  the  Subordinate  Judge  allowed  tbe 
application : — 

Held  on  appeal  that  as  it  was  open  to  the  court  to  extend 
the  time  under  S.  93  of  the  Transfer  of  Property  Act  the  order  in 
•  execution  was  not  wrong,  that  the  order  was  binding  on  the  purcha- 
ser by  the  doctrine  of  lis  pendens,  and  that  as  the  present 
application  was  not  treated  as  one  for  review,  the  original  ord« 
must  stand  as  it  had  not  been  got  rid  of  by  appeal. 

/,  L.  Boso/rio  for  appellant. 

JT.  P.  Oovind^  Menon  for  respondent. 


1^ 


Subrahmania  Aiyar  J. 

Boddam  J.  ^  A.  A.  A.  0.  No.  54  of  1902. 

1903,  August  6. 

Execution    application^^rder   after  notice — No  appeal — Petition 
ultimately  not  proceeded  with — Finality  of  order. 

An  application  was  made  for  execution  on  22nd  November 
1898.  Order  was  passed  to  the  following  effect  on  4th  January 
1899  ;  "  Notice  served  personally  for  attachment.  Defendant  is 
absent.     Attach." 

Subsequent  order  was  passed  on  24th  January  1899  in  the 
following  words  :  ^'  Batta  not  paid.  Dismissed  for  default."  A 
subsequent  petition  was  put  in  in  1900  for  execution ;  and  the 
judgment-debtor  objected  on  the  ground  that  the  prior  a)>plication 
of  1898  was  barred  and,  consequently,  the  present  one. 

Held,  that  inasmuch  as  the  order  of  attachment  on  the  4th 
January  1899  was  passed  after  notice  to  the  judgment-debtor,  the 
same  became  final  irrespective  of  the  fact  that  the  decree-holder 
allowed  the  petition  to  be  dismissed  for  default  afterwards. 

C.  V.  Anantakrishna  Aiyar  for  P.  R.  Sundara  Aiyar  for 
appellant. 

if,  R'  RamakrishnalAiyar  for  respondent. 
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Subrahmania  Aiyat  J.       J 
1903,  August  4. 


>     C.  B.  P.  iV^o.  463  r)/  1902. 


Provincial  Small  Cause  Courts  Act,  Art.  18 — Suit  relating  to  a 
trust. 

Plaintiff  and  the  first  two  defendants  as  trustees  of  a  temple 
executed  a  bond  to  K.  Plaintiff  alone  discharged  it.  Subsequently 
plaintiff  ceased  to  be  trustee  and  the  3rd  and  the  4th  defendants 
were  appointed  as  trustees.  Plaintiff  now  sued  the  four  defend* 
ants  to  have  out  of  the  trust  estate  the  monies  which  he  had  paid 
out  of  his  pocket  on  its  behalf.  The  defence  was  that  K  was  paid 
out  of  temple  funds  : — 

Held  that  the  suit  related  to  the  trust  and  was  beyond  the 
cognisance  of  the  Court  of  Small  Causes. 

T,  jB.  Venkatarama  Sastri  for  P.  8,  Sivaswami  Aiyar  for 
petitioner. 

Vedachala  Aiyar  for  respondent. 


[   S.  A. 


Chief  Justice 

Moore  J.  ^   S.  A,  No.  1852  of  1901. 

1903,  August  6. 


BentSale — Cancellation — Irregularity^^Onus — Puhlication — Time 
of  Sale — Misjoinder, 

In  proceedings  raising  the  question  of  the  vah'dity  of  sales 
under  the  Rent  Recovery.  Act,  the  burden  is  on  the  landlord  to 
show  that  there  were  no  irregularities  in  the  proceedings  that  led 
up  to  the  sale. 

Hurro  v.  Mahomed^,  Maharaja  of  Burdwan  v.  Tarasundari^, 
and  Mahomed  v.  AbduP  followed. 

There  must  be  seven  clear  days  allowed  between  the  procla- 
mation of  sale  and  the  date^«ed  for  sale.  It  is  no  answer  to  this 
charge  of  irregularity  to  say  that  there  were  seven  days  before  the 
date  of  actual  sale. 

1.    I.  L.  B.,  19  C.  699.  2.    1^4..  B.,  9.  C.  619.         3.    I.  L.1B.:  12  0.  67. 
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S.  36  of  Act  VIII  of  1865,  which  makes  damagae  alone 
recoverable  for  irregalarity,  is  in  terms  confined  to  sale  of  moveable 
property  and  does  not  bar  a  suit  for  a  declaration  of  the  invaliditj 
of  sale  of  immoveable  property  on  account  of  material  irregalarity. 

Where  for  an  arrear  of  rent  the  landlord  brought  the  interest 
of  the  tenant  in  varioos  plots  comprised  in  his  holding  to  sale,  and 
different  persons  purchased  the  different  plots  and  a  suit  was 
brought  for  a  declaration  of  the  invalidity  of  the  sales  on  the 
ground  that  the  proclamations  of  sale  were  not  made  seven  dajs 
before  the  date  fixed  for  sale  : — 

Held  that  a  single  suit  against  the  various  purchasers  was  not 
bad  for  misjoinder,  as  under  S.  28  an  action  against  several  defend- 
ants is  permitted  if  in  respect  of  the  same  matter. 

P.  B.  Sivaswami  Aiyar  for  appellant. 

V.  Krinhnamoami  Aiyar  for  respondent. 


Benson  J. 
BJiashyam  Aiyangar  d .        ^  A.  No.  119  o/ 1901. 
1908,  August  12. 


} 


Suit  by  reversioner — Laches — Presumption — Consideratiim  invalid 
in  part  for  alienation  by  widow — Form  of  decree, 
A  Hindu  reversioner  being  entitled  to  bring  a  suit  to  recover 
properties  alienated  by  a  widow  within  12  years  from  her  death, 
no  presumption  can  be  drawn  against  him  by  reason  of  the  feet 
that  he  either  did  not  bring  a  suit  within  the  widow's  lifetime,  or 
that  he  was  guilty  of  laches  in  instituting  his  suit  though  he  instituted 
it  within  the  life-time  of  the  widow. 

Where  the  consideration  for  an  alienation  by  a  widow  was 
found  to  be  good  in  part  and  not  good  in  part,  and  the  latter  part 
bore  a  small  proportion  to  the  former,  their  Lordships  passed  a 
decree  declaring  the  alienation  good  on  condition  of  the  vendee 
paying  Mrithin  a  certain  period  after  the  death  of  the  widow  to  the 
reversioner  that  portion  of  the  consideration  which  was  fouTid  not 
good. 

P,  R.  Sundara  Aiyar  and  K.  Subrahmaniya  Sastri  fJDr 
appellant. 

V.  Krishnaswami  Aiyar,  V.  Bamesam  and  T.  V.  Vythinaika 
Aiyar  for  raspondent 
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Benstm  J.  ^ 

Bhaahymn  Aiyangar  J.       ^    ^'  '^^  ^^'  ^^^  ^/  ^^^* 
1908,  August  12.  ) 

Trust — Hertiditary  trust — Management  by  turns — Transfer  of  turtis 

to  another  trustee — Acquiesceiux — Scheme  for  management — 

Adverse  pf»ssession — XAmitation. 

Where  the  trusteeship  of  a  public  temple  is  hereditary  in 
a  Hitklu  family,  it  is  open  to  the  membei-s  in  whom  the  trustee- 
ship is  vested,  to  ai*range  that  the  management  should  be  held 
by  each  for  a  period  in  rotation. 

The  periods  of  enjoyment  of  the  respective  members  may  be 
and  is  usually  regulated  according  to  the  shares  which  they  would 
take  on  a  partition  of  the  family  property.  Such  arrangements 
for  management  are,  however,  liable  to  be  overridden  by  the  courts 
in  the  exOTcise  of  their  equitable  jurisdiction  over  public  trusts, 
in  the  interests  of  the  institution  which  are  paramount. 

A  scheme  of  management  agreed  to  by  the  trustees  expi'essly 
or  impliedly,  or  observed  for  a  length  of  time  is  as  binding  upon 
the  trustees  as  a  scheme  framed  by  the  court  and  can  only  be 
varied  under  the  same  conditions. 

Where  under  a  scheme  of  management  each  of  several  trustees  . 
acts  exclnsi  vely  for  a  period  in  rotation,  the  possession  of  each  trustee 
during  the  period  of  his  exclusive  management  is  not  adverse  to 
the  others  but  on  behalf  of  all. 

Where  four  out  of  eight  trustees,  each  entitled  to  njanage  for 
a  year,  were  excluded  during  the  years  of  their  management, 
which  occurred  within  a  period  of  more  than  twelve  years  and 
their  turns  were  performed  by  another  trustee  : — 

Held  that  the  rights  of  the  trustees  who  were  excluded 
were  barred  by  limitation ;  but  that  the  trustee  who  managed  in 
the  place  of  the  excluded  trustees,  could  not,  as  against  the 
remaining  three  trustees  acquire  a  right  to  the  turns  of  the  excluded 
members  by  adverse  possession,  for  so  long  as  the  right  to  the 
office  was  alive,  the  management  by  one  could  not  be  adverse  to 
the  others. 

Where,  however,  the  turns  of  the  four  excluded  members  had 
been  performed  by  one  trustee  alone  during  a  space  of  eighteen 
years,  and  such  management  had  been  acquiesced  in  by  the 
remaining  three  trustees. 
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Seld  that  the!' trustees  shoald  be  held  to  have  aoopted  by 
their  conduct  a  scheme  of  iDan^ement  according  to  which  one  of 
them  was  to  manage  for  four  years  besides  his  own  turn  of  one  year. 

A  mere  right  to  management  apart  from  the  right  to  the 
office  or  property  cannot  be  acquired  by  prescription.  Bemble  : — A 
relinquishment  of  the  office  by  one  of  the  members  of  the  family 
in  favour  of  the  others  without  consideration^  is  not  illegal. 

V.  Krishnasivmi  Aiyar,  P.  ff.  Sundara  Aiyar  and  C  F. 
Anuntakrishna  Aiyar  for  appellants. 

M,  A.  Tir  unar  ay  anachariar  and  P.  S.  Sivaswami  Aiyar  for 
respondents. 


!■ 


Subrahinania  Aiyar  J. 

Boddam  J.  ^C.  M.  A.  No.  132  of  1902. 

1908,  August  14. 

Civil  Procedure   Code,  8.  43 — Causes  of  action — Suit  for  sale  of 

mortgaged  properties — Dismissal — Suit   for    recovery    from 

other  than  mortgagors — Splitting  of  claims. 

The  allegations  in  a  suit  for  sale  of  mortgaged  properties 
were  that  the  mortgagee  took  possession  of  the  properties  und^ 
the  mortgage,  that  he  subsequently  leased  them  to  A  who  was 
also  made  a  defendant  in  the  suit,  that  A  who  obtained  a  sale  of 
'some  of  the  properties  from  the  mortgagors  claimed  the  properties 
absolutely  and  refused  to  give  them  up.  This  suit  was  dismissed 
ultimately  on  the  ground  that  the  suit  for  sale  was  unsustainable 
inasmuch  as  the  mortgage  did  not  contain  a  covenant  to  pay  and 
the  allegations  did  not  support  a  claim  to  recover  the  money. 

The  present  suit  was  brought  against  A  and  his  tenant  on 
substantially  the  same  allegations  to  recover  the  properties  either 
on  his  title  as  usufructuary  mortgagee  or  on  his  title  as  lessor 
whose  title  was  denied  by  the  lessee. 

Held  that  the  cause  of  action  in  the  first  suit  was  for  sale 
against  the  mortgagors,  though  other  persons  in  possession  were 
also  joined  as  being  interested  in  the  mortgaged  properties,  that 
the  cause  of  action  in  the  second  suit  was  for  possession  against 
those  in  possession,  that  therefore  the  causes  of  action  put  forward 
in  the  two  suits  were  different  though  the  all^^tions  were  sub- 
stantially the  same  in  both  the  plaints  and  that  the  subsequent  sut 
was  not  barred  by  S.  43,  C.  P.  C. 

V.  Krishnaswami  Aiyar  for  appellant. 
P.  8.  Sivaswami  Aiyar ^tov  respondent. 


Digitized  by 


Google 


51 


Subrahmania  Aiyar  J. 
Boddam  J. 
1903,  August,  14.  )      No.  101  of  1903. 


'Boddaml7^    "'        [ C.  B.  P.  Nos.  459  to462  of  1902  & 


,  Paita — Propriety-^Suit  for  rent — Patta  accepted  for  a  series    of 
years — Patta  only  tendered  for  the  fa^li — Estoppel. 

A  condition  in  a  patta  that  if  dry  lands  were  cultivated  as 
wet,  rent  shall  be  paid  at  the  rate  prevailing  in  the  case  of 
•*'  neighbouring  nunja  lands''  is  not  improper  as  being  uncertain. 

Venhataramanujulu  Naidu  v.  Bamachandra  Nayudu}  and 
Bamasami  v.  Bajagopala^  distinguished  on  the  ground  that  in  a 
suit  to  settle  the  terms  of  a  patta  the  court  may  have  greater  powers 
to  make  every  condition  as  certain  as  it  could  be  made. 

Customary  cesses  payable  to  the  landlord  along  with  rent  are 
rent  within  the  meaning  of  S.  4  of  the  Bent  Act,  and  interest  is 
leviable  on  such  cesses  also  under  8.  37  of  the  Act. 

A  condition  that  the  tenant  should  not  remove  crops  without 
paying  rent  due  under  the  patta  and  taking  a  receipt  might  be 
removed  from  the  patta  as  improper  if  a  summary  court  were 
considering  the  propriety  of  the  patta  in  a  suit  under  sections  8 
or  9  of  the  Act. 

Where  patta  similar  to  the  accepted  by  the  tenant  for  a  Jong 
series  of  years  was  tendered  for  the  suit  f asli  and  the  tenants  met  a 
claim  for  rent  by  the  plea  (advanced  for  the  first  time)  that  the 
patta  tendered  was  improper. 

Held  per  Bvhramania  Aiyar,  J.  that  if  the  tenants  did  not 
give  the  landlord  timely  notice  of    their  objections  to  the  patta 
within  the  fasli  the  tenants  would  be  estopped  from  advancing  the. 
plea  in  a  suit  for  rent. 

Held  per  Boddam,  J.  that  the  facts  alleged  might  support  the 
plea  of  estoppel  if  the  landlord  had  in  any  way  altered  his  position 
to  his  prejudice. 

P.  8.  Sivaswami  Aiyar  and  T.  B.  Venkatarama  Sastri  for 
appellant. 

F.  Kri8hnaswam,x  Aiyar  for  respondent. 


1.    I.  L.  B.,  7  M.  160.  2.    I.  L.  B.,  11  M.  200. 
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I  flf.il. 


Bhashyam  Aiyangar  J, 

Moore  J,  J-  flf.  A.  Nos.  92,  93  ^  94  0/ 1902. 

1903,  AuguH  18. 


Suit  to  enforce  acceptance  of  patta-'^Poriion  of  holding  relinquish 
-^Portion  relinquished  neither  ear^marked  nor  eeparaielif 
asseased^-^Patta  for  whole  rent, 

A  patta  for  the  aggregate  amount  of  rent  due  on  the  entire 
holdmg  is  good,  even  where  a  portion  of  the  holding  has  been 
relinquished  by  the  tenant,  when  the  portion  reUnquished  is 
neither  ear-marked  nor  separately  assessed,  thongh  the  amount  d 
assessment  has  been  arrived  at  by  a  calculation  of  so  much  rent  for 
a  standard  area. 

Semble. — Where  a  tenant  relinquished  a  separate  portion  of 
holding  such  as  dry  land  in  a  holding  consisting  of  dry  and  wot 
lands  which  were  separately  assessed^  the  patta  for  the  rent 
due  on  the  entire  holding  is  bad. 

F.  Krishnaswami  Aiyar  for  appellant. 

The  respondent  not  represented. 


!• 


Shashyam  Aiyangar  J. 

Moore  J.  ^  8.  A.  Nos.  301  to  806  of  1901. 

1902,  August  18. 


Bea  judicata — Decision  of  Revenue  Court^^Suit  between  same  parties 
in  Revenue  Court  for  subsequent  faslis. 

A  decision  of  a  Revenue  Court  will  operate  as  res  judicata 
between  the  same  parties  in  a  suit  in  a  Bevenue  Court  for  a 
subsequent  fasli. 

V.  Krishnaswami  Aiyar  for  appellant. 

Respondent  not  represented. 

(See  Judgments  in  S.  A,  Nos.  1248  to  127 J  of  1899  which  are 
to  the  same  effect — Ed.) 
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Boddctin  J, 

Bhaahyam  Aiyangar  J 

1903,  Sep.  2. 


I   CM. 


8.  A.  No.  2^  of  1903, 


CivU  Procedure  Code,  Ss.  208,  259 — Decree  for  moveable  prop&i'ty — 
Money  value — No  alternative  to  judgment-debtor — Decree. 

Where  in  a  suit  brought  to  recover  an  elephant,  the  decree 
directed  "that  the  defendant  do  deliver  up  to  the  plainti£E  the 
elephant  in  dispute  or  pay  its  value,  Rs.  800  with  interest,  etc/^ 

Held,  that  the  decree  gave  no  option  to  the  judgment-debtor 
to  give  either  the  elephant  or  the  money. 

It  is  only  when,  after  proceeding  under  S.  259,  delivery  of 
the  specific  moveable  cannot  be  had,  money  is  payable  to  the 
decree-holder. 

P.  R.  Sundara  Aiyar  for  appellant. 

C.  Krishnan  for  respondent. 


Soddam  J, 
Bhashyam  Aiyangar  J. 
1903,  Sep.  4. 


I  C.  M. 


S.  A.  No.  24  of  1903. 


Appeal — Order  releasing  a  surety — Civil  Procedwre  Code,  S.  356. 

An  appeal  lies  against  an  order  passed  under  S.  336,  C.  P.  C, 
releasing  a  surety  and  refusing  execution  against  him. 

T.  JB,  Ramachandra  Aiyar  for  appellant. 

K»  R.  Krishnaswami  Aiyangar  for  respondent. 
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Bodfiam  J.  *) 

Bhashyam  Aiyangar  J.    [  C.  M.  8.  A.  No.  16  o/ 1903. 
1903,  Sep.  4.  3 

CiviZ   Procedure   Code,  S.    43,  ckppUcabiUiy  of,  to  execution  fro- 
ceedings. 

The  decree-holder  got  a  mortgage  decree  for  the  principal 
amount  and  a  personal  decree  embodied  in  the  same  decree  for 
interest  as  damages.  He  first  executed  the  tnortga^  decree 
without  executing  the  other  portion  of  the  decree  for  damages. 
Subsequently  he  sought  to  execute  the  unexecuted  portion  of  the 
decree. 

Held,  that  he  was  entitled  to  do  so,  S.  43  not  applying  to 
execution  proceedings. 

B,  Subrahtnanya  Aiyar  for  appellant. 
K.  KuppuHwami  Aiyar  for  respondent. 


Boddam   J.  ^ 

Bhashyam  Aiyangar  J.        >C.  M.  A.  No.  86  of  1902. 
1908,  Sep.  4.  3 

Notice  to  guardian  ad  litem — Want  of — Irregularity — Legal  repre- 
sentative of  deceased  father — Co-defendant. 

It  is  not  necessary  to  bring  the  sons  of  the  father  as  legal 
representatives  on  record  of  their  deceased  father  on  the  death 
of  the  father,  when  both  the  father  and  sons  had  been  impleaded 
in  the  suit. 

The  want  of  notice  to  the  person  sought  to  be  appoimted 
guardian  is  merely  an  irregularity  When,  in  &ct^  the  minor  has 
been  effectively  represented  by  the  person  so  sought  to  be 
appointed  in  the  proceedings  before  the  Court. 

Mussammat  Bibi  Walian  v.  Banhe  Behari  Pnrshad  SingV 
followed. 

K.  Srinivasa  Aiyangar  for  appellant. 

jP.  Bangaramanuja  Chariar  for  respondents. 


1.    7C.W.  N.774. 
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Boddam  J.  ") 

Bhashyam  Aiyangar  J.     [S.  A.  No.  898  of  1901. 
1903,  Sep.  5.  J 

OortenanU^-^Jjeasee  for  term  of  yewrs  from    oo^'tenant^'Bight  to 
partition-^Partial  Partition. 

A  village  consisted  of  1,000  kalis  of  punja  lands.  The  village 
oonsisted  of  12  shares^  and  all  the  12  shareholders  gave  a  lease 
for  28  years  to  the  plaintiff  of  their  whole  shares  in  one  plot  of 
the  village  measuring  900  kalis,  and  the  plwitiff  was  in  possession 
of  those  900  kulis.  The  plaintiff  got  from  some  of  the  co-sharers  a 
lease  of  their  i  share  of  the  remaining  100  kulis.  The  plaintiff 
brought  a  suit  for  partition  of  the  100  kulis  alleging  that  he  was 
entitled  by  virtue  of  the  lease  from  the  co-sharers,  to  ^  share  in 
the  other  plot  of  100  kulis,  and  that  1st  defendant  was  entitled  to 
^  and  2nd  defendant  to  J  of  this  100  kulis  alone  by  right  of  certain 
purchase.  Objection  was  taken  to  the  plaintiff's  suit,  (1)  that 
plaintiff  being  only  a  lessee,  for  a  term  of  years,  was  not  entitled 
to  partition ;  (2)  that  plaintiff's  suit  for  partition  of  a  portion  only 
of  the  village  would  not  lie.  The  lower  Courts  dismissed  the  suit. 
Plaintiff  preferred  this  second  appeal. 

Held,  that  (1)  a  lessee  for  a  term  of  years  from  one  of  the 
co-tenants  could  enforce  partition,  which  would  enure  only  during 
the  subsistence  of  the  term;  (2)  the  plaintiff  being  in  possession 
of  the  whole  of  the  remaining  900  kulis  of  the  village,  and 
defendants  1  and  2  not  having  any  right  to  the  possession  of  the 
900  kulis  during  the  period  of  the  lease,  and  the  only  plot  in  which 
both  plaintiff  and  defendants  1  and  2  were  entitled  to  joint 
possession  at  date  of  suit  being  only  this  plot  of  100  kulis, 
plaintifPs  suit  was  not  open  to  the  objection  of  being  a  suit  for 
partial  partition  only. 

P.  B.  Sundara  Aiyar  and  C  V.  Anantakriehna  Aiydr  for 
appellant. 

V.  Kriifknaawami  Aiyar  and  K.  N.  Ayya  for  respondent. 
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I  CM. 


Boddam  J; 
Bhashyam  Aiyangar  J.      5-  C.  M.  P.  No.  1319  of  1902. 
1903,  Sep.  11. 


Criminal  Procedure  Code,  S.  195,  cL  6— Appellate  Court  grant* 
ing  or  refusing,  sanction  refused  or  granted  by  the  1st  Court 
respectively — Jurisdiction  of  the  High  Court  on  appeal. 

The  District  Court  awarded  sanction  to  the  counter-petitioner 
to  prosecute  the  petitioner  under  Ss.  193,  196  and  200, 1.  P.  C, 
while  the  Sub-Gourt,  as  Court  of  First  Instance,  refused  it. 

Thereupon  the  petitioner  applied  to  the  High  Court  for 
revocation  of  the  same.  A  preliminary  objection  was  taken  on 
behalf  of  the  counter-petitioner  that  the  petition  being  in  the 
nature  of  a  second  appeal,  does  not  lie  to  the  High  Court. 

Held,  overruling  the  preliminary  objection  that  a  petition 
lay  to  the  High  Court  in  cases  where  the  findings  of  the  courts 
below  were  not  concurrent,  the  order  of  the  appellate  Court  being 
merely  the  order  that  should  have  been  passed  in  the  first  instance. 

F.  Krishnaswami  Aiyar  and  K.  Jagannatha  4 tyar  for  peti- 
tioner. 

T.  Rangachariar  and  C  V.  Anantdkrishna  Aiyar  for  counter- 
petitioner. 


[  C.  B. 


Boddam  J. 
Bhashyam  Aiyangar  J.      ^  C.  R.  P.  No.  25  of  1903. 
1903,  Sep.  11. 


Charter  Act,  S.  15 — Extraordinary  jv/rindiction  of  High  Court^ 
Power  of  superintendence — False  statement  in  affidavit  admis- 
sible as  evidence  ^ Penal  Code,  S.  199. 

A  person  who  makes  a  false  statement  dishonestly  in  an 
affidavit  with  a  view  to  obtain  an  attachment  before  judgment, 
is  guilty  under  S.  199  of  the  Penal  Code. 

Where  it  was  brought  to  the  notice  of  the  High  Court,  in  a 
connected  petition  that  the  petitioner  was  not  guilty  of  any 
dishonesty  in  making  a  wrong  statement,  but  honestly  made  it  on 
hearsay,  their  Lordships  set  aside  the  sanction  accorded  by  the 
Sub-Court  and  subsequently  affirmed  by  the  District  Court,  ky 
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virtue  of  the  power  vested  in  them  under  S.  15,  Charter  Act, 
though  they  held  that  there  was  no  ground  for  interference  under 
S.  622,  0.  P.  C. 

V.  Krishnaswami  Aiyar  and  K.  Jagannatha  Aiyar  for  peti- 
tioner. 

T,  Bangachariar  and   C.  V.  Anantakrishna  Aiyar  for  respon- 
dent. 


{ 


Boddam  J. 
Bhaahyam  Aiyangar  J.        ^  X.  P  .4.  No.  14  of  1903. 
1903,  Sep.  II. 


C.  P.  C,  Ss.  588,  595,  ''  final''— Letters  Patent,  8.  15— Appeal. 

The  Sub-Judge  dismissed  an  appeal  for  default  and  also 
dismissed  an  appUcation  for  re-admitting  it  under  S.  5o8.  An  appeal 
from  those  orders  to  the  High  Court  was  dismissed  by  Davtes  J., 
under  S.  551.  Hence  this  Letters  Patent  Appeal.  On  a  preliminary 
objection  that  S.  588  prohibited  a  second  appeal : — 

Held,  that  a  Letters  Patent  Appeal  lay  from  the  decision  of 
single  judge. 

Hurrish  Chunder  Chowdhry  v.  Kalisunderi  Debi^ ;  Sabhapathi 
Chetty  v.  Narayanasami  Chetty^  referred  to. 

The  word  *'  final''  in  the  last  clause  of  S.  588  means  only 
that  there  is  no  second  appeal  to  a  higher  authority  and  not 
that  the  court  which  passed  an  order  in  an  appeal  under  S.  588 
could  not  review  it  or  revise  its  own  order,  or  that  there  can  be 
no  appeal  to  the  Privy  Council  if  that  would  otherwise  lie. 

P.  8.  8%vastoami  Aiyar  and  C.  V.  K>  ishnaswami  Aiyar  for 
appellant. 

T.  Naieaa  Aiyar  for  respondent. 


1.    I.  L.  B.,  9  G.  482.  2.    I.  L.  B.,  26  M.  666. 
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Boddam  J.  ^ 

Bhashyam  Aiyangar  J.     [    Referred  Case  No,  4  of  1903. 
1903,  Sep.  14.  ) 

Swi7  6y  anandravans  for  money  due  according  to  a  karar — Intere$t 
in  joint  family  property — Provincial  Small  Cause  Courts  Aet^ 
8ch.  II,  Art.  11  and  38 — Not  cognizable  by  a  Small  Cause 
Court. 

A  suit  by  the  junior  members  of  a  tarwad  against  their 
kamavan  in  virtue  of  their  right  to  participate  iu  the  joint 
produce  of  the  family  property  in  accordance  with  the  terms  of 
a  family  karar  is  not  a  suit  relating  to  maintenance  within  the 
meaning  of  Art.  38  of  the  2nd  schedule  of  Act  IX  of  18«7,  bul 
falls  within  the  purview  of  Art.  11  of  the  same  schedule  and  is, 
therefore,  not  cognizable  by  a  Small  Cause  Court. 

Neither  side  represented. 


r.      I  CM. A. 


Boddam  J. 
Bhashyam  Aiyangar  J.      \   C.  M.  A.  No.  60  of  1903. 
1903,  Sep.  14. 


Civil  Procedure  Code,  S.  244,  cL  C — Execution  of  decree  far  coUs 
— Decree  in  favor  of  the  heaJ  of  a  Mutt — Suit  to  declare  head 
of  a  Mutt  not  properly  appointed. 

A  suit  was  brought  for  a  declaration  that  the  defendant  was 
not  lawfully  appointed  as  jeer  and  that  a  proper  jeer  should  be 
appointed.  The  court  held  that  such  a  suit  would  not  lie  and 
dismissed  the  suits  with  costs  of  the  defendant  without  pronoun- 
cing upon  the  validity  of  his  appointment.  Soon  after  that 
person  died  without  having  executed  the  decree  for  costs.  The 
next  jeer  also  died.  In  the  course  of  a  suit  for  the  appointment  of 
a  successor,  a  receiver  was  appointed  to  take  charge  of  the  mutt 
properties.  He  sought  to  execute  the  decree  for  costs  as  the  legal 
representative  of  the  decree-holder  and  was  allowed  to  execute  the 
decree.  Hence  this  appeal.  It  was  contended  that  the  Receiver 
could  not  execute  the  decree  for  costs  as  the  suit  was  not  in  the 
interests  of  the  Matt,  and  as  there  was  no  allegation  that  the  costs 
of  the  suit  were  defrayed  out  of  the  Mutt  funds. 
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Beld,  rtliat  tbe  Beoeiver  oonld  execHte  th^  decree  dS  legal 
representative  of  the  defendant,  for  the  purpose  of  recovering 
the  costs. 

Even  assuming  that  the  costs  of  the  suit  were  not  defrayed 
out  of  funds  belonging  to  the  Mutt,  the  Receiver  can  execute  the 
decree  for  costs,  the  sons  or  other  personal  heirs  of  the  defendant 
being  at  perfect  liberty  to  recover  it  from  the  Receiver. 

P.  8,  Sivaitwami  Aiyar  for  appellant. 

T.  V,  Seshagiri  Aiyar  for  respondent. 


} 


Boddam  J. 
Bhashyam  Aiyangar  J.      ^  C,  M.  A.  No,  77  of  1903. 
1903,  Sep.  14. 


Court  fee — Butt  for  cancellntion  of  deed  and  delivery — Valuation. 

In  a  suit  for  cancellation  and  delivery  of  deed,  the  plaintiff 
is  at  liberty  to  value  the  claim  in  any  way  he  likes,  and  the  court 
has  no  power  to  revise  the  valuation  put  upon  the  claim  by  the 
plaintiff,  in  the  absence  of  any  rule  framed  by  the  High  Court 
for  the  purpose. 

Qwruvajamma  v.  Venkaiahrishnama  Chetti^  ;  Samiya  Mavali 
V.  Minammal^  followed. 

T.  Rangachariar  for 


Boddam  J.  ^ 

Bhashyam  Aiyangar  J.     [  8.  A.  No.  190  of  1902. 
1903,lfifep.  14.  ) 

Transfer  of  Property  Act^^8ale  of  another's  land — Giving  lands  as 
compensation  or  in  compromise — Nature  of  transaction — Neces' 
sity  of  registered  deed. 

Where  it  was  found  that  the  members  of  a  joint  Hindu  family 
sold  away  arbitrarily  certain  lands  belonging  to  their  sister  and 
that  they  allowed  their  sister  to  take  some  of  their  own  lands 
either  in  lieu  of  her  lands  sold  by  them  or  by  way  of  compromise, 

1.    I.  L.  B.,  24  M.  84.  2.    I  L.  B.,  28  M.  490. 


Digitized  by 


Google 


60 

Held,  that  the  transaction  is  neither  a  sale^  gift^  nor  exchange 
and  need  not  consequently  be  in  writing  registered. 

•  G,  V.  Anantakirishna  Aiyar  for  appellant. 

r,  F.  Seshagiri  Aiyar  for  respondent. 


! 


Subramania  Aiyar  J. 

Boddam  J.  ^  8.  A.  No.  189  o/1902. 

1903,  Octr.  6. 


Mortgage — Oral  agreement  to  split  between  mortgagee  and  one  of 
mortgagor's  representatives — Evidence  Act,  8.  92  (4). 

In  a  suit  by  a  mortgagee  with  possession  to  recover  a  moiety 
of  the  land  mortgaged  from  the  defendant  (who  is  one  out  of  the  two 
representatives  of  the  mortgagor)  alleging  trespass,  it  was  pleaded 
that  the  suit  land  was  delivered  to  the  defendant  in  pursuance  of 
an  oral  contract  whereby  the  mortgagee  agreed  to  take  a  half  of 
the  mortgage  money  from  and  deliver  a  moiety  of  the  mortgage 
property  to  the  defendant. 

Held,  that  such  a  contract  is  not  governed  by  the  proviso  in 
Clause  (4)  of  S.  92  of  the  Evidence  Act  as  it  is  not  a  contract  to 
vary  the  terms  of  the  original  contract  not  being  made  into  one 
ouly  of  the  mortgagor's  representatives  and  must  be  regarded  as  a 
first  contract,  and  is  therefore  admissible  in^evidence. 

P.  8.  8ivaswami  Aiyar  and  Bamesam  for  appellant. 

T.  Venkatasubba  Aiyar  and  Narayana  8astri  for  respondent 
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RECENT  CASES. 


Ic.M. 


Offg.  Chief  Justice 

Russell  J.  ^C.  M.  8.  A.  No.  46  of  1902. 

1908,  Oct.  9. 


C.  P.  C,  8.  310  A. — Decree-holder  purchaser — 8econd  appeal^^ 
"  Person  whose  immoveable  property  has  been  sold" — Tarwad 
Property^'Arhandravan. 

A  second  appeal  lies  from  an  order  under  S.  310  A  when  the 
decree-holder  is  the  purchaser. 

Kamal  Kutti  v.  Ihrayi^,  followed  : — 

An  Anandravan  of  a  Malabar  tarwad  is  a  person  '^  whose 
immoveable  property  has  been  sold*'  where  the  tarwad  property  is 
sold  in  execution  of  a  decree  against  a  Kamavan  and  is  therefore 
entitled  to  apply  under  S.  310  A. 

K  Narayana  Rao  for  appellant. 

C.  V.  Ananthakrishna  Aiyar  for  P.  R,  8undara  Aiyar  for 
respondent. 


!' 


Offg.  Chief  Justice 

Russell  J.  ^C.  M.  A.  No.  180  of  1902. 

1903,  Nov.  13. 

Civil  Procedure  Code,  8s.  108, 1^7,  IhS—'' Ex  parte*' — Adjournment 

by  consent — Pleader  applying  for  adjournment  on  adjourned 

date — Adjournment    refused — Pleader    saying   "no  instruct 

tions'* — Em  parte  decree. 

Where  an  adjournment  was  granted  at  the  request  of  one 
party,  but  with  the  consent  of  the  other  and  both  parties  adduced 
evidence  on  the  adjourned  date,  their  Lordships  held  that  the  case 
fell  under  S.  157  and  not  under  S.  158. 

Where  a  pleader  appears  on  behalf  of  a  party  on  an  adjourned 
date  and  applies  for  a  further  adjournment  and  on  the  Court 
refusing  to  grant  the  same  says  that  he  has  no  instructions  to 
proceed  and  the  Court  proceeds  to  dispose  of  the  suit,  such  disposal 
is  ex  parte  and  the  order  falls  under  Ch.  VII,  C.  P.  C. 

8oonderlal  v.  Ooorprasad^,  followed. 

K.  Jagannatha  Aiyar  for  appellant. 

V.  Krishnaswami  Aiyar  and  N.  Rajagopalaehariar  for  res- 
pondent. 

1.    I.L.B.,84M.e68.  2,    I.  L.  B  28  B.  414. 
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Benson  J. 

C.R.  P.  No.  370  0/1903. 
1903,  Oct.  13. 


Practice — Parties-r-Defendants  found  jointly  liable  for  quit^rent 
along  with  others  not  impleaded  in  the  suit — Non-joinder — 
Contract  Act,  S.  43 — Civil  Procedure  Code,  S.  29. 

Where  it  was  found  that  the  defendants  along  with  certain 
others  not  impleaded  in  the  suit  were  jointly  liable  as  Shrotriem- 
dars  for  the  quit-rent  due  on  the  whole  village  to  the  plaintiff,  bat 
the  District  Munsif  dismissed  the  suit  for  non- joinder  of  the  other 
persons. 

Held  that  the  dismissal  was  wrong  and  that  the  plaintiff  was 
entitled  to  a  decree  against  the  impleaded  persons  for  the  rent  on 
the  finding  of  the  Munsif  as  to  the  joint  liability. 

Obiter : — Even  if  the  defendants  were  severally  liable,  the 
proper  course  is  to  pass  a  decree  for  the  amount  due  by  the 
defendants  actually  impleaded  and  not  to  dismiss  the  suit. 

8.  Srinivasa  Aiyar  for  petitioner. 


Benson  J.  '\ 

BhashyamAiyangar  J.      f  ^  p  ^  j^^  gO  of  1903. 

1903,  Oc^.  15.  J 

Civil  Procedure  Code,  8.  525 — Award — Order  refusing  to  file 
award — Decree — Appeal, 

An  order  made  on  an  application  to  file  an  award  under 
S.  525,  C.  P.  C,  is  a  decree  within  the  meaning  of  the  Civil  Proce- 
dure Code ;  and  an  appeal  lies  from  the  order  refusing  to  file 
an  award. 

29  I.  A  51  referred  to ;  3  M.  68  overruled. 

R,  Sivarama  Aiyar  for  appellant. 

B,  8hadagopa  Chariar  for  respondent. 
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Benson  J.  "\ 

^^"^^^ZJilT^"'  ^'     [  l^-  -P-  -4.  Ifo.  58  0/  1902. 


Russell  J. 
1903,  Oc^  15. 


Limitation  Act,  Arts.  137,  138,  139,  144  and  148, 

In  1 862  one  V.  V.  permitted  his   servant  to  occupy  the  sites 
A  and  B. 

Died  leaving  the  house  in  the  occupation  of  his  son-in-law.  The 
servant  the  1st  defendant,  his  son,  the  3rd  defendant,  and  another  son 
of  his  who  died  subsequently.  10  or  20  years  prior  to  suit  in  1898, 
the  3rd  defendant  went  out  of  the  country  leaving  the  Ist  defend- 
ant in  sole  possession  of  the  house.  Decrees  were  obtained  against 
the  original  grantor's  heirs  and  in  execution  of  those  decrees,  the 
plot  A  was  sold  in  1882  and  plot  B  was  sold  in  1883.  It  did  not 
appear  whether  there  was  any  application  by  the  purchaser  and 
delivery  of  possession  or  whether  they  were  at  all  given  possession 
of  any  of  the  plots.  The  suit  was  brought  by  the  plaintiff  as  the 
vendee  from  the  purchasers  for  recovery  of  possession.  The  ques- 
tion was  whether  the  suit  was  barred.  The  lower  appellate 
court  held  that  the  suit  was  not  barred  and  decreed  possession. 
The  second  appeal  was  preferred  by  the  defendants,  and  it  came  on 
for  hearing  before  Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice 
Davies.  Mr.  Justice  Subrahmania  Aiyar  held  that  the  suit  was  not 
barred  while  Mr.  Justice  Davies  held  that  the  suit  was  barred. 
Hence  the  letters  patent  appeal. 

Keld  that  either  art.  137  or  138  applied  and  that  therefore  the 
suit  was  barred;  that  art.  144  had  no  application;  that  if  the 
arrangement  between  the  original  alleged  grantor,  under  which  the 
defendants  were  in  possession,  were  a  mortgage  or  a  leacre,  art.  148 
or  139  would  apply  as  the  case  may  be;  that  the  limitation  began 
to  run  against  plaintiff's  vendor  in  respect  of  plot  A  in  1882  and  in 
respect  of  plot  B  1883. 

T.  F.  Seshagiri  Aiyar  for  F.  Krishna^swami  Aiyar  for  appel- 
lants, 

T.  liangachariar  for  P.  B,  Sundaraiyar  for  respondents. 
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Full  Bench. 
Benson  < 
Bhaahyam  Aiyangar  J.      J-  L.  P.  A.  No.  58  of  1P02. 
Ruaaell  • 
1908, 


IZ  Bench.  ^ 

m  Aiyangar  J.  >  j 

vLsaell  J.  1 

J,  Oc^.  15.  ^ 


Trustee^  suit  by,  against  co-trustee — Suit  to  restrain  breach  of 
trust --Public  Trust — Act  of  majority  how  far  binding  on 
minority. 

A  trustee  is  entitled  to  sue  his  co-trustee  to  restrain  breach  of 
trust. 

In  the  case  of  public  trusts^  the  decision  of  the  majority  binds 
the  minority  only  in  matters  of  management^  but  not  in  matters 
which  are  beyond  the  scope  of  the  trust. 

S.  A.  No.  690  of  1901  followed. 

T.  V.  Beshagiri  Aiyar  for  V.  Krishnaswami  Aiyar  for  i4)pel-. 
lant 

T.  Bangachariar  for  P.  B.  Sundara  Aiyar  for  respondent 


Full  Bench. 

Benson  J. 

Bhashyam  Aiyait^ar  J.     ^G.  M.  A.  No.  170  of  1902. 

RuBsell  J. 

1903,  Oct.  16. 


r.    Ic.  M.  A. 


C.  P.  C,  Ss.  278,  280,  281  and  3^5—'*  Ponsession''— Physical  and 
constructive. 

The  words  "  possess"  and  '^  possession"  in  the  claim  sections 
of  the  Civil  Procedure  Code  include  both  phywcal  and  constructive 
possession,  and  consequently  claims  can  be  made  under  those 
sections  in  respect  of  debts  and  other  intangible  property. 

C  F.  Anantakrishna  Aiyar  for  P.  R  Sufidara  Aiyar  for 
appellant. 

T.  jB.  Ramachandra  Aiyar  and  K  R.  Subrahmanya  Sastri  for 
respondent. 
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Benson  J. 
Bhashyam  Aiyangar  J.     [  ^j  ^  p  jf^^  ^^^  and  493  of  1902. 


J 


RtMeell  J 
1908,  Oct.  16 

Rent  Recovery  Act,  Ss.  7,  9  and  72 — Suit  for  rent — Tender  ofpatta 
after  judgment,  necessity  of. 

A  fresh  tender  of  patta  after  judgment  is  not  necessary  as  a 
preliminary  to  a  suit  for  rent,  if  the  patta  abeady  tendered  before 
the  suit  under  S.  9  was  one  which  the  tenant  was  bound  to  accept 
or  one  which  the  court  accepted  as  correct ;  and  in  CAses  where  the 
Judgment  modifies  the  patta,  a  mere  demand  to  execute  a  muchilika 
which  is  refused  is  enough  to  entitle  the  landlord  to  sue  for  rent. 

jtf.  i2.  Bamakriehna  Aiyar  for  petitioner  in  both  cases. 

N.  Baiagopala^hariar  for  respondent  in  C.  R.  P.  No,  492. 
F;  Bamesam  for  respondent  in  C.  R.  P.  No.  493. 


'}■ 


Benson  J. 
Bhashyam  Aiyangar  J,      IL.   P.  A.  Nos.  42   a?id  43  of  1903 
Russell  J.  i      Criminal. 

1903,  Oct.  16. 


Letters  Patent,  S.  15 — Judgment — Criminal  Trial — Apveal. 

A  Judgment  of  a  single  Judge  of  the  High  Court  dismis- 
sing a  criminal  appeal  under  S.  421  is  a  judgment  in  a  crimi- 
nal trial,  and  therefore  no  appeal  lies  from  tho  judgment  under 
the  letters  patent. 

F.  C.  Seshachariar  for  appellants. 
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Benson  J.  "^ 

Bhru>hyamMyangar3.      I  8.  A.  No.  \^8B  of  IWl. 


Russell  J. 
1903,  Oct  16. 


Document,  construction  of— Pro-note — Act  I  of  1879,  S.  34. 

Held  that  a   document  which  faii  in  the    following  words— 
''In  addition  to  Bs.  115  already  received  Bs.  385  is  also  required. 

Please  send  it  by The  amount  will  be  returned  with  interest 

at  12  per  cent,  without   delay/^  is  not  a  promissory  note  within 
the  meaning  of  S.  34  of  Act  I  of  1879. 

Channamma  v.  Ayyanna,^  overruled. 

C.  R.  P.  No.  247  of  1896  (I.  L.  R.  23  M.  156  Foot-note)  and 
I.  L.  E.,  J3B.  669  followed. 

./.  L,  Rozario  for  appellant. 

B,  Govindan  Nambiyar  for  respondent. 


\a.  8.  No.  69  of  190)  and  C.  Jf.  A. 
j     Nos,  105 


Benson  J. 

D,     T.  A'       «       T       f      ^os,  105  and  109  0/1902. 

Bhashyam  Aiyangar  J.      J  ^ 


Civil  Procedure  Code,  S.  2bTA — Sanction  of  Court — Absence  of 
sanction,  effect  of — Alteration  of  decree — Entry  of  satisfaction 
— Limitation — Res  judicata — Attachment — Effect  of  dismissal 
of  execution  petition  on  atfachment-^Order  upon  a  preliminary 
issue,  effect  of. 

A  decree  of  court  cannot  be  subsequently  altered  except 
under  Ss.  206  or  210. 

An  agreement  between  the  decree-holder  and  the  judgment- 
debtor  securing  some  additional  benefit  to  the  former  does  not 
become  a  part  of  the  decree  by  sanction  of  court,  but  (»n  only 
be  enforced  in  a  separate  suit. 

Without  sanction  of  court,  such  agreement  is  void  and  cannot 
be   enforced   either  in  execution  or  in  a  separate  suit.    To  hold 

1.  L.  B.,  16  M.  288. 
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that  the  section  does  not  make  it  void  for  a  separate  suit  is  to 
defeat  the  very  policy  of  the  section  which  is  intended  to  protect 
judgmi  nt-debtors  from  being  coerced  by  threat  of  executioa 
proceedings  to  submit  to  unconscionable  extorfcion  hy  the  decree- 
holders  j  and  is  also  opposed  to  the  clear  terms  of  the  section. 

A  sanctioned  agreement  to  give  time  for  the  payment  of  the 
judgment  debt  operates  as  a  stay  of  execution  under  S.  244. 

An  agreement  which  adjusts  the  decree  is  enforceable  in  a 
separate  suit,  even  though  sanction  has  not  been  obtained,  if  it 
does  not  secure  the  payment  of  any  sum  more  than  the  amount 
payable  under  the  decree. 

If  the  sanctioned  Hgreement  makes  any  sums  payable  towards 
the  decree  in  any  particular  manner,  and  payments  are  so  made, 
stich  payment  should  be  certified  to  the  court  under  S.  258 ;  other- 
wise such  payments  will  not  be  recognised  in  subsequent  execution 
proceedings.  The  judgment-debtor  can  only  sue  for  breach  of 
contract,  if  such  payments  wore  not  given  credit  for. 

An  application  for  sanction  under  S.  257A  is  not  a  step  in 
aid  of  execution  and  cannot  furnish  a  fresh  starting  point  of  limi* 
tation  for  execution. 

Where  after  execution  was  barred,  applications  for  execution 
had  been  pat  in  and  gi  anted  after  notice  to  the  parties,  and  even 
moneys  of  the  judgment-debtor  in  court  had  been  paid  to  the 
decree-holder,  held  that  the  judgment- debtor  was  debarred  from 
raising  the  question  of  limitation. 

An  attachment  made  after  notice  to  judgment- debtor  is  not 
discharged  by  the  mere  fact  of  the  application  for  execution  being 
subsequently  dismissed  for  default  of  prosecution. 

A  determination  of  one  of  the  questions  of  law  which  may 
have  to  be  decided  before  execution  can  be  granted,  is  not  an 
order  in  execution  and  cannot  operate  as  res  judicata  unless  it  has 
been  followed  up  by  an  order  in  execution.  Nor  need  such  a 
determination  in  the  absence  of  an  order  following  it  be  appealed 
against. 
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Where  an  execution  petition  is  withdrawn  after  the  determi- 
nation of  one  of  the  preliminary  questions  arising  in  the  case 
such  determination  is  no  more  than  the  expression  of  the  Judge's 
opinion  and  is  of  no  effect  for  any  purpose. 

P.  R.  Sun  iara  Aiyar  for  Sanharan  Nair  and  T.  R.  Venhata- 
rama  Sastri  for  appellant  in  A.  S.  No.  69. 

Narasimhaiyangar  for  respondent  in  A.  S.  No.  69. 

8.  Subramania  Aiyar  for  appellant  in  C.  M.  A.  No.  105  &  109, 

P.  R.  Sund<ira  Aiyar  for  respondents. 


I   S.A. 


hoddam  J. 
Bhanhyam  Aiyangar  J.         ^   S.  A.  Nos.  110  &  112  of  1902. 
1903,  Sep.  8. 


Res  judicata — One   defendant  absent — Interest   in   suit — Issue^ 
Effect  of  decision. 

Where  a  defendant  is  not  interested  in  the  result  of  the  soil 
so  far  as  its  immediate  object  matter  is  concerned,  the  fact  that  he 
is  interested  in  the  decision  of  an  issue  therein  does  not  make  it 
incumbent  on  him  to  appear  and  contest  the  suit ;  and  the  decision 
on  the  issue  is  not  res  judicata  in  another  suit  where  the  same  issae 
inay  be  raised* 

A  purchaser  in  execution  of  a  decree  against  one  of  four 
brothers  of  his  share  in  certain  specified  properties  brought  a  suit 
to  recover  it.  The  present  plaintiff  who  was  one  of  the  brothers 
did  not  appear.  The  other  two  s  4  up  a  partition  and  claimed  the 
properties  as  having  fallen  to  their  share.  One  of  the  issues  was 
whether  the  brothers  were  divided.  It  was  held  that  they  were 
divided  and  a  decree  was  passed  for  a  fourth  of  the  properties. 
On  an  attachment  of  the  property  in  the  hands  of  the  absentee 
defendant,  he  raised  the  same  plea  of  division  and  claimed  the 
property  as  his  own.  Held  that  it  was  not  res  judicata  inasmudi 
as  according  to  his  case  he  was  in  no  way  interested  in  the  result 
of  the  other  suit  and  could  not  have  contested  the  issue. 

P.  8.  Sivaswami  Aiyar  and  T.  R.  Venkatarama  Sastri  for 
appellant. 

r.  Krishnaswami  Aiyar  for  respondent. 
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Benson  J.  "X 

Bhashyam  Aiyangar  J.  {    Reference  Cases  1   and   13  0/ 1903 

Bussell  J.  t     Wider  Stamp  Act  II  of  1899. 

1903,  Sep.  14.  J 

Stamp^^Kanom — Renewal  fee — Transfer. 

The  questions  referred  jn  these  cases  were  (1).  Whether  the 
Malabar  kanom  is  to  be  stamped  as  a  lease,  or  as  a  mortgage,  (2). 
Whether  when  a  renewed  kanom  is  given,  for  the  amount  of  the  origi- 
nal kanom,  the  Jenmi  receiving  some  renewal  fees  as  present,  the 
ainount  of  the  renewal  fee  (present)  is  to  bo  added  to  the  consider- 
ation and  stamp  paid  thereon  also,  and  (3).  Whether  a  transfer  of  a 
kanom  by  the  Kanomdar,  should  be  stamped,  as  a  transfer  of  lease 
{ad  valorem  on  the  consideration  for  the  transfer),  or  only  as  a 
transfer  of  a  mortgage  (in  which  case  the  transfer  deed  is  subject 
only  to  a  maximum  stamp  of  Es.  5)  when  the  kanomdar  transfers 
his  whole  interest  in  the  land,  kanom  and  improvements. 

Beld,  that  (1)  the  Kanom  is  to  be  stamped  only  as  a  mortgage, 
(2)  that  renewal  fees  or  presents,  should  be  added  to  the  amount  of 
kanom,  and  stamp  paid  on  the  total  amount,  and  that  (3)  the  trans- 
fer deed  should  be  stamped  only  as  a  transfer  of  mortgage. 

The  Oovernment  Pleader  for  the  Board  of  Revenue. 

C.  F.  Anantakrishna  Aiyar  and  3f.  R.  Sankara  Aiyar  for 
the  parties  to  the  document. 


! 


Benson  J. 

Bussell  J.  ^  L.  P.  A.  No.  137  of  1903. 

1903,  Oct.  23. 


Letters  Patent,  Art.  Ib^^Judgment — Dismissal  of  C.  B.  P.  under 
S.2b. 

Where  a  Judge  of  the  High  Court  simply  dismisses  a  petition 
under  S.  25  of  the  Provincial  Small  Cause  Act  without  assigning 
any  reasons,  such  dismissal  is  not  a  judgment  whether  made 
before  or  after  notice,  within  the  meaning  of  S.  15  of  the  Letters 
Patent,  and  no  appeal  lies  from  such  order. 

T  Richmond  for  appellant 

0.  Krishnan  for  respondent. 

[Vide  L.  P.  A.  18  of  1903  Con^m— Ed.] 
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Officiating  Chief  Justice    ") 

Bhashyam  Aiyangar  J.     [  8.  A.  No.  242  of  J  902. 
1903,  Oct.  27.  3 


Limitation  Act,  Arts.  18,  120— -4ci  /Z  of  1871  ^r^.  20— Lan<2 
-icgumiion  Act  8.  17,  CZ.  1 — Refusal  to  make  an  award  (m 
the  ground  that  the  land  bel&ngs  to  Government — 8uit  for  com- 
pensation. 

The  Goverament  after  taking  all  the  preliminaries  under  Ss.  6 
and  9  of  the  Land  Acquisition  Act  took  possession  of  the  lands 
under  S.  17,  Gl.  1.  'J^hey  afterwards  refused  to  pass  an  award 
under  S.  11  for  compensation  on  the  ground  that  the  land  belonged 
to  themselves  and  communicated  the  refusal  to  the  plaintiff's  owners 
of  the  land.  The  plaintiffs  brought  a  suit  for  pot^session  of  the 
lands  and  in  the  alternative  for  damages  just  after  the  expiry 
of  a  year  from  the  date  of  the  communication  of  the  order  refusing 
to  make  an  award.  Both  the  lower  courts  found  the  land  to 
belong  to  plaintiffs,  bat  vested  in  the  Government  under  the  Land 
Acquisition  Act.  As  to  the  alternative  prayer  they  were  of  opinion 
that  the  article  applicable  to  the  suit  was  Art.  1 8  of  the  Limitation 
Act  and  was  therefore  barred. 

Eeld,  that  the  article  applicable  was  120  and  not  Art.  18. 

F.  Krishnaswami  Alyar  and  K.  8ubrahinania  Sastri  for 
appellants. 

The  Public  Prosecutor  (E.  B.  Powell)  for  respondents. 


Officiating  Chief  Justice,    j 

Bhashyam  Aiyangar  J.     >  8.  A.  No.  254  of  1902. 
1903,  Nov.  3.  ) 

Legal  Practitioners^  Act,  8.  28 — Pro-note  taken  by  pleader  fm 
advances  in  the  cause — Agreement  not  filed — Pro^note  invalid^ 
Bight  to  recover  money  advanced. 

Held,  that  a  pro-note  taken  by  a  pleader  for  advances  made  in 
the  cause  for  the  client  is  an  agreement  within  the  meaning  of  S.  28 
of  the  Legal  Practitioners'  Act  and  is  invalid,  and  un-enforceable 
if  not  filed  in  court.  There  is  nothing  to  restrict  the  provisions 
of  S.  28  to  mere  agreements  which  stipulate  for  more  than  the 
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amoant  sp^nt  or  for  more  than  the  regulatioB  fee.  But  none 
the  less  a  pleader  who  advances  money  for  bis  client  is  entitled  to 
enforce  his  lien  and  recover  it  as  money  advanced,  irrespective 
of  any  invalid  agreement,  such  as  a  pronote,  which  he  might 
have  entered  into. 

P  8.  Sivaswami  Aiyar  for  appellant. 

V.  Krishnobwami  Aiyar  for  respondent. 


Officiating  Chief  Justice 

Bhashyam  Aiyangar  J.  ^  A,  No.  11  of  1902. 
1903,  Nov.   3. 


ce    ") 


Contract — Fraud — Sale  of  goods — Ratification  by  getting  a  decree 
for  purchase  money — Subsequent  suit  for  goods  delivered. 

Where  a  party  finds  that  he  had  been  made  to  enter  into  a 
contract  for  sale  of  goods  by  reason  of  some  fraud  on  the  part 
of  the  vendee  before  he  obtains  a  decree  for  the  price  of  goods 
and  yet  allows  a  decree  to  be  passed  in  his  favour,  he  cannot 
afterwards  sue  to  set  aside  the  contract  and  for  the  re-delivery 
either  from  the  purchaser  himself  or  from  this  latter's  assignee  as 
the  decree  obtained  in  the  formr  suit  is  in  substance  a  ratification 
of  the  contract. 

The  Advocate-General  [J.  E.  P.  Walls)  and  Barclay,  O-rr  and 
David  for  appellant. 

Dr.  Swaminathan  for  respondent. 


agar  J,      ") 


Bhashyam  Aiyangar  J, 

' P.  No.  62  of  1903. 

1903,  Nov. 


C.  P.  C,  8s.  460-622 — Withdrawal  of  suit  of  minor  by  next  friend 
— Next  friend  not  acting  in  the  interests  of  minor —  Want  of 
sanction — Review,   rejection  of — Revision   by    the    same   next 
friend. 
When  it  is  apparent  to  the  Court  that  the  next  friend  of  a 

minor  acts  prejudicially  to  the  minor,  it  is  the  duty  of  the  Court 
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to  see  that  the  next  friend  is  discharged  and  another  appointed 
in  his  place.  It  should  stay  the  snit  until  another  next  friend 
is  appointed. 

Where  a  next  friend  of  a  minor  withdrew  a  suit  for  partition 
instituted  by  him^  without  obtaining  leave  to  file  a  fresh  sait>  and 
on  application  being  subsequently  made  for  a  review  on  the 
ground  that  the  guardian  did  not  consent  for  a  withdrawal,  the 
Judge  refused  to  grant  it. 

Held,  that  the  Judge  failed  to  exercise  a  jurisdiction  vested 
in  him  in  not  granting  the  review. 

I.  L.  R.,  29  C.   785  followed. 

The  withdrawal  was  bad  for  want  of  sanction  under  S.  462. 

C'  Bamachandra  Bcu)  Saheb  and  if*  B.  Sanhara  Aiyar  for 
petitioner. 

P.  8.  Sivdswami  Aiyar  for  respondent. 
Bhaahyam  Aiyangar  J. 


h 


B.  P.  No.  115  of  IdOS. 
1903,  Nov.  9. 

Limitation  Act,  8.  20,  applicability  of,  to  execution  proceedings. 

S.  20  of  the  Limitation  Act  has  no  application  to  execution 
proceedings,  and  consequently  an  application  for  execution  more 
than  3  years  after  the  previous  application,  though  a  part  payment 
has  been  made  towards  the  decree  amount  within  3  years  of  the 
application  is  barred. 

B.  8hadagopachariar  for  petitioner. 

C.  Baviachandra  h*ao  Saheb  for  respondent. 
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Bhashyam  Aiyangar  J. 


Ic.R.  P.  No. 


445  o/ 1902. 
1903,  Nov.  9. 

C.  P.  C,  8.  208 — Small  Cause  Court  Judgment. 

Held,  that  a  Small  Cause  judgment  which  merely  yaid  after 
reoor Jing  the  questions  for  determination  "  I  find  in  the  negative'* 
is  not  a  judgment  in  accordance  with  law. 

T.  V.  Seehagiri  Aiyar  for  petitioner. 

C  N.  Nammiah  Chetti  for  respondent. 


Boddam  J. 
Ru89ell  J.  ^C.  M.  S.  A.  No.  33  of  1903, 

1903,  Nov.  13. 


ic.M. 


C.  P.  C.f  S.  544— JEiWcw^'on  application — Appeal  by  one  judgment- 
debtor — Munsif's  order  allowivg  application  reversed  as  barred 
even  as  against  judgment-debtors  other  than  appellants — Juris- 
diction to  set  aside  District  Judge's  order  in  the  absence  of 
parties  affected — Second  Appeal — Other  judgment-debtors  not 
parties'-^Interest  several. 

The  District  Munsif  allowed  execution  as  against  all.  One  of 
tbe  judgment-debtors  who  was  only  made  liable  for  costs  appealed 
against  the  order  of  the  District  Munsif.  The  District  Judge 
rejected  the  -execution  application  as  barred  by  limitation  not  only 
as  against  the  appellant  judgment-debtor  but  as  against  all.  The 
judgment-debtors  were  severally  liable  under  the  decree,  and  the 
appellant  judgment-debtor  was  only  liable  as  to  cost«. 

Held  J  on  second  appeal  in  which  only  the  appellant  in  the 
lower  court  was  made  party  respondent,  that  the  District  Judge 
acted  ultra  vires  in  rejecting  the  execution  application  even  as 
against  people  who  did  not  appeal  and  that  the  District  MunsiPs 
order  as  against  them  should  be  restored  even  though  the  others 
were  not  parties  to  the  second  appeal. 

V.  Krishnaswami  Aiyar  for  appellant. 

JS*.  Srinivasa  Aiyangar  for  respondent. 


Digitized  by 


Google 


74 

Boddam  J. 


I  CM. 


P.  No.  478  O/1902. 
1903,  Nov.  16. 

C.  P.  C,  S.  622 — Suit  for  property  under  sale. 

PlaintifEs  sued  for  recovery  of  certain  moveables  belonging  to 
one  S.  deceased.  They  claimed  under  a  sale  deed  from  the  1st  defen- 
dant, heir  of  S.  Defendants  2  to  4  were  in  possession  of  the  proper- 
ties claiming  them  under  an  alleged  will  of  S.  in  their  favor.  The 
District  Munsif  found  the  will  not  genuine  and  ou  the  second 
defendant  putting  in  a  petition  into  court  that  he  had  no  objection 
for  a  decree  being  passed  in  plaintiffs'  favour  gave  a  decree  for 
possession  against  defendants  2  to  4,  and  exonerating  1st  defend- 
ant without  going  into  the  question  of  consideration.  3rd  defendant 
appealed.  The  District  Judge  f«»und  the  will  set  up  by  the  3rd 
defendant  was  not  genuine  but  dismissed  the  plaintiffs'  suit  on  the 
ground  that  there  was  no  consideration  for  the  sale  by  Ist  defendant 
to  plaintiff.    On  revision  under  S.  622  : — 

Heldy  that  the  District  Munsiff  acted  illegally  and  with  material 
irregularity  in  the  exercise  of  his  jurisdiction  in  reversing  the 
Munsif's  decree  on  the  appeal  by  the  3rd  defendant  whose  title 
has  been  found  against  by  both  the  Courts. 

V.  Kriahnaswami  Aiyar  and  S.  Srinivasa  Aiyar  for  petitioner. 
C.  V.  Anantakriahna  Aiyar  for  respondent. 


Benson  J.  *^ 

1903,  Nov.  17.  3 

Rent  Recovery  Act,  8.  2,  4,  16,  88 — Proceedings  under  the   Act-^ 
Limitation — Starting  point. 

Summary  proceedings  under  the  Rent  Recovery  Act  VIII  of 
1865  should  be  taken  within  one  year  from  the  date  on  which  the 
rent  was  due  according  to  the  patta,  whether  the  patta  had  been 
tendered  on  that  date  or  not. 

I.  L.  R.,  13  M.  463  overruled  and  I.  L.  R.,  12  M.  465  approved. 

T.  R,  Venhatramasastri  for  P.  S.  Sivaswami  Aiyar  for 
appellant. 

V.  C.  Seshachariar  for  respondent. 
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Ben807i  J. 


Bhashyam  Aiyangar  J.  r  ^  ^^  ^    ^^^   j  ^7     .  j^^^g 

Russell  J.  y 

1903,  2Vot\  17.  J 

Civil  Procedure  Code,  8.  2Sly  244 — Proclamati<m-- Terms,   settle- 
ment oj — Ordtr — Appeal. 

The  determination  of  the  terms  of  a  proclamation,  under  S. 
287,  C.  P.  C,  such  as  the  value  of  the  land,  the  lots  in  whicli  the 
property  should  be  sold,  etc ,  is  not  a  judicia'  order  and  cannot  be 
appealed  against  as  an  order  under  S.  244. 

I.  L.  E.,23  M.  568  overruled  and  I.  L.R.,  30  C.  617  dissented 
from. 

K.  Balamukvnda  Aiyar  for  appeallant. 

C,  R,  Thiruvenkatachariar  for  respondent. 


Benson  J.  '\ 

Bhashyam  Aiyangar  J.  /  ^^  ^   ^^^  283  of  1890. 

Rnssell  J.  i  -^ 

1903,  Nov.  17.  J 

Mortgage — Usufructuary  mortgage — Covenant    to  pay — Construc- 
tion— Suit  for  sale. 

A  mortgage  ran  in  these  terms  : — 

uiki^€sfli^    B  a)a«    u9eo  C^    g^     fi-m-  u>  ffiB^inff    Qs^^^^eSuQunQun 

Held,  that  there  was  a  covenant  to  pay  and  redeem  on  the 
specified  date  and  that  the  mortgage  was  a  combination  of  simple 
and  usufructuary  mortgages  and  the  suit  for  sale  was  therefore 
sustainable. 

P.  8.  8ivaf<wami  Aiyar  for  respondent. 
5,  Srinivasa  Aiyangar  for  appellant. 
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Officiating  Chief  Justice, 

Bhashyam  Aiyangar  J.     S>  J.  No.  232  of  1901. 
1903,  Oc<.  27. 


1^ 


Place  of  Contract — Civil  Procedure  Code,  8.  17,  CL  c-^ontraci 
Act  J  8.  212 — Jurisdiction. 

A  d)H;^raci  concluded  by  correspondence  is  complete  as  soon 
as  the  letter  of  acceptance  is  posted,  subject  to  the  right  of 
revocation  by  the  acceptor  before  the  acceptance  is  received  by 
the  proposer;  and  the  place  where  the  acceptance  is  so  posted 
is  where  the  contract  is  made. 

Clause  3  of  S.  }  7,  C.  P.  C,  is  inapplicable  to  a  suit  for  damages 
for  the  n^ligence  of  an  agent  in  the  performance  of  his  duty, 
inasmuch  :<s  they  are  not  money  payable  under  the  contract  at 
any  particular  place ;  and  buch  damages  are  not  debts  in  respect  of 
which  the  maxim  that  the  debtor  is  bound  to  seek  the  creditor  will 
apply. 

The  contract  of  agency  for  sale  of  goods  having  been  entered 
into  between  the  plaintiff,  a  Bellary  merchant  and  the  defendant, 
a  Madras  Commission  Agent,  by  a  letter  of  acceptance  which  was 
posted  at  Madras  but  received  in  Bellary,  this  suit  was  filed  in 
Bellary  for  recovery  of  damages  for  neglect  to  sell  the  goods  at 
the  best  market  price  available.  Seld,  that  Clause  c  of  the  explana- 
tion to  S.  17  was  inapplicable,  that  the  cause  of  action  arose  at 
Madras  under  the  two  other  clauses  i(nd  that  the  Bellary  Court  had 
no  jurisdiction. 

P.  8.  8iva8U)ami  Aiyar,  P.  R.  8undara  Aiyar  and  Sundaram 
8astri  and  Kuma^asawmi  for  appellant;). 

T.  V,  Scbhagiri  Aiyar  and  K.  Balamukunda  Aiyar  for  2ad 
and  3rd  respondents. 
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Offg.  Chief  Justice^ 


} 


Cr.  R.  C.  No.  202  of  1903. 
1903,  Sept  28. 

Indian     Penal    Code — Defamation — Exception — Privilege — Bona 
fides — Onus  of  proof 

In  prosecacions  under  the  Indian  Penal  Code  for  defamation, 
there  is  no  privileged  occasion.  When  the  defamation  is  admitted 
and  an  exception  is  pleaded,  it  is  for  the  accused  to  prove  that  he 
comes  within  an  exception ;  and  hona  fides  which  is  one  of  the 
conditions  of  the  exception  is  also  for  him  to  prove. 

7}.  B.^Bamachandra  Aiyar  for  the  petitioner 

K.  ff.  Suhramania  Saatri  for  complainant. 


j' 


Benson  J. 
BhashyamAiyangar  J.      J^  ^  ^^  gSS  of  1902. 

1903,  Nov.  17. 


Bent  Beeovery  Act,  8. 40 — Attachment — Sale — Suit  in  Civil  Court 
for  injunction. 

"When  property  has  been  attached  under  the  Rent  Recovery 
Act  for  the  recovery  of  arrears  of  rent  a  suit  may  be  brought  in 
the  Civil  Court  to  have  it  declared  that  the  attachment  is  invalid 
and  to  stop  the  sale. 

V.  Krishnasvjami  Aiyar  and  If.  B.  Bamahrishna  Aiyar  for 
appellant. 

K»  N.  Aiya  Aiyar  for  respondent. 


I     C.B. 


Offg'  Chief  Justice. 

'      ^    ~  P  828  0/1903. 
1903,  Nov.  18. 


Specific  performance — Dismissal  of  suit — Suit  for  return  of  earnest 
money  paid-^Spedfic  Belief  Act,  S.  2Q^*Civil  Procedure  Code, 
S.  43 — Limitation — Starting  point. 

A  suit  for  specific  perfurmance  of  a  contract   to  renew   a 
kanom  was  dismissed^  because  a  melkanomdar  who  had  no  notice  of 
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this  contract  to  renew  was  allowed  to  redeem  and  the  kanomdar 
in  a  sabsequent  suit  claimed  the  return  of  renewal  money  paid- 

Held  that  the  suit  waiS  not  barred  eit&er  by  S.  29  of  the  Specific 
Relief  Act  or  by  8.  43  Civil  Procedure  Cfode  and  that  the  camse  of 
action  arose  on  the  date  of  the  final  disposal  by  the  High  Court  of 
the  suit  for  specific  performance. 

K.  B.  Subramania  Stistri  for  petitioner. 

Chvindan  Namhiyar  for  Byru  Nambiyar  for  respondent. 


} 


Offg.  Chief  Justice. 

'      C.  B.  P.  No.  32«  of  imS. 
1903,  Nov.  24. 


Mortgagor  and  Mortgagee — Incre'ise  of  reoenue — Who  to  pay. 

Where  a  mortgage  provided  that  the  mortgagee  should  pay 
himself  a  certain  amount  for  revenue  due  to  the  6-overnmefit  and 
interest^and  the  balance  should  be  paid  over  to  the  mortgagor  and 
the  Government  subsequently  increased  the  revenue  demand. 

Held  that  the  mortgagor  was  bound  to  meet  the  d^nand  and 
that  the  mortgagee  was  bound  to  pay  only  th^  bataoce  after 
deducting  such  increased  revenue. 

K.  P.  Oovinda  Menon  for  petitioner. 

T.  B.  KrishnajBomi  Aiyar  for  K.  B.  Subramania  Sastri  for 
respondent. 


Benson  J.  *^ 

^^'"^^Z.tilT^'''  ^'      W  ^-  ^'-  167  of  1902. 


Bv^sell  J. 
1903^  Dec.  7. 


Bent  Becovery   Act,  \S.  12 — Belinquiahment — Intermediate  fiini- 
holder. 

An  intermediate  land-holder  is  not  a  tenant  of  the  Zemindar 
or  other  superior  landlord  and  cannot  relinquish  his  right  in  the 
lands  to  his  superior  under  S.  12  of  th^  Rent  Recovery  Act 

I.  L.  B.,  7  M.  580 ;  Ibid  262 ;  I.  L.  R.,  10  M.  229 ;  and  I.  L. 
B.,  8  M.  196  overruled. 

P.  B.  Sundara  Aiyar  for  appellaint. 

F.  Kriahnaswami  Aiyar  for  respondeat. 


Digitized  by 


Google 


Offg.  Chief  Justice.    '\ 

Boddam  J.  J     S.  A.  ho.  291  of  19^2- 

1903,  Dec.  11.        Jf 


B^namtdar — Mortgage  bond — Bight  to  8%e. 

A  benamidar  is  a  trustee  for  the  real  owner  waA  ca»  mamtain 
a  suit  in  hia  own  nan^  S^  &  82  of  tfa^  Trusts  Aot.  The  proce- 
d«r6  as  to  the  addition  of  parties  is  that  presirfibad  hy.  S.  437,, 
C.  P.  C. 

The  person  in  whose  name  a  mortgage  bond  stood  for  the 
benefit  of  other  persons  died.  Hfe  legal  represen1»l*ve  after  ob- 
tauuBg  a  snoeeBsiiOtt  certifieate  iastitated  a  svii  on  the  bio^d.  The 
debtor  having  taken  the  plea  that  t^  beaianodar  waa  Bot  enAitM 
to  ano,  and  isMch  lesa  his  repvesefttatiiyO'.* — ' 

Seld — that  the  benamidar  conld  sue  and  also  his  represeA- 
tative,  though  the  plaintiff  might  have  to  hold  the  money  when 
f ecorered  in  trust  for  the  real  owner. 

Ramesam  for  appellant. 

J.  Q.  Keman  and  P.  Nagabhushanam  for  respondeuts. 


i 


Offg.  Chief  Justice, 

Boddam  J.  t    O.  B.  C.  Ho.  4M  of  1902. 

l»0«,.Da«. 


Jndian  Penal  Code — Lawful  custody,  escape  from — Debtor — Arrest 
— Custody  of  officer  continued  under  order  of  Court. 

An  officer  of  Court  arresting  a  judgment-debtor  in  execution  of 
a  decree  should  produce  the  debtor  before  the  Court  which  ordered 
hi%  arrest  with  all  convenient  speed.  The  Court  has,  thereafter,  no 
power  to  leave  him  in  the  ctretody  of  the  officer  but  must  commit 
him  to  Civil  JaaL  II  the  Court  gwes  ihm  debtor  time  lo.  pa;  the 
d^bt  a^  leaves  bion  io^  tho  ei^atody  of  the  offioof>  sudk  custody  k 
unlawful  and  to  escape  from  it  is  no  oflonea  mmiem  the  Poofkl  Code^ 

V.  VisifOHaiiha  Saatri  for  potilioaor. 

[When  the  Courtis  making  an  inquiry  under  &  387-A(2;it  may 
leave  the  arrestecl  deMer  im  the  etrstody  of  a&  officer.  See  CI.  3  of 
thai  ooctfonu  Then  suek  enslody  ie  tewftil  and  escape  firom  it  irffi 
be  an  offence. — Ed."] 
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Benaon  J.  '\ 

1903,  Nov.  16.  ) 

Hiniu  Load — Decree  against  father — 8vit  against  son  subsequently 
— Limitation. 

A  decree  against  a  Hindu  father  for  money  creates  a  debt  of 
record  against  the  son  and  a  sait  to  recOyer  the  debt  may  be 
maintained  against  the  son  within  6  years  from  the  date  of  the 
decree  or  the  time  fixed  for  payment  in  such  decree. 

Per  Bhashyam  Aiyangar  J  : — 

1.  The  suit  is  not  in  such  cases  upon  the  previous  judgment ; 
and  in  this  case  especially  it  is  not  a  suit  upon  judgment  because 
the  judgment  was  of  the  Presidency  Small  Cause  Court^  and  a  suit 
upon  judgment  is  expressly  prohibited  by  the  Presidency  Small 
Cause  Act.  * 

2.  The  suit  is  to  recover  a  debt  of  record  against  the  father, 
subject  to  the  exceptions  as  to  liability  of  son  laid  down  by  the 
Hindu  Law. 

3.  Where  a  decree  is  passed  against  the  ftither,  the  decree- 
holder  may  (1)  execute  the  decree  against  assets  inherited  by  the 
son  from  the  father,  (2)  or  bring  a  suit  to  recover  the  decree  debt^ 
or  (3)  bring  a  suit  upon  the  original  cause  of  action  if  binding  on 
the  son. 

In  (2)  illegality  or  immorality  of  the  debt  may  alone  be 
pleaded.  In  (3)  the  action  will  proceed  as  if  there  had  been  no 
prior  suit  against  the  father. 

4.  As  in  the  case  of  joint  debtors  you  can  obtain  several 
decrees  though  you  can  recover  but  once. 

5.  The  period  of  limitation  is  the  same  against  both.  If  the 
debt  or  after  decree  execution  is  barred  against  the  father,  it 
cannot  be  enforced  against  the  son. 

6.  The  liability  of  the  son  is  also  one  on  contract  though  the 
same  is  limited  by  law. 

7.  The  limitation  for  a  suit  to  recover  the  debt  of  record 
against  the  father  is  six  years  under  Art.  120  of  limitation  Act. 

Joseph  Satya  Nadav  for  appellant. 
B.  Bubrahmania  Aiyar  for  respondent. 
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